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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
L. RONALD BROWN,
Plaintiff,
V. Case No: 6:11-cv-1074-Orl-36DAB
LASSITER-WARE, INC.,

Defendant.

ORDER

This cause comes before the Court on Defehtdassiter-Ware, Inc.’s. (“Defendant” or
“LWI") Motion for Summary Judgment (Doc. 46Plaintiff L. Ronald Bown (“Plaintiff”) filed
a response in opposition to LWI's Motion f8ummary Judgment (“Response”) (Doc. 52), to
which LWI replied (Doc. 62). Upon considamt of the parties’submissions, including
memoranda and accompanying exhibits, andtlier reasons that follow, LWI's Motion for
Summary Judgment wille granted in part and denied in part.
l. BACKGROUND

A.  Statement of Fact$

1. Plaintiffs Employment

LWI is a full-service indepedent insurance agency. Doc. 60, § 1. On February 20,
2003, Plaintiff was hired by LWI to work in its M&and, Florida branch office as a sales person
in the Property and Casualty Divisiord. at 11 3, 6; McClain Aff.Doc. 41, § 2. Plaintiff,

whose date of birth is March 5, 1951, viEsyears old when he was hired by LWA. at § 4.

! As the parties in this case submitted a Joint Stipulation of Agreed Material Facts (Doc. 60), the
Court cites this document where facts are ynded, and otherwise determines facts based on
the parties’ submissions, affidés, and deposition testimony.
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When Plaintiff applied for his position with LWI, he indicated that he was seeking full-
time employment. Brown Dep., Doc. 49-1, @714. Christopher McClain, an employee at
LWI, recommended to the management team, Ted Ostrander and John Hahne, that LWI hire
Plaintiff. McClain Aff., Doc. 41, § 2. ThereaftdMcClain notified Plaintiff that the company
had made the decision to offer him a positioBrown Dep., Doc. 49-1, 38:13-21. Plaintiff
understood that this would be a full-time positioll. at 38:22—24. At the time Plaintiff was
hired, he signed an acknowledgment of LWI's Anti-Discrimination/Harassment policy, which
included the procedure for initiating comipls of discrimination or harassmenid. at 39:15—
40:18; Doc. 49-3, pp. 8-10; Doc. 8D7. Plaintiff acknowledged thhe also received a copy of
LWI's Family and Medical Leave Act (“FMLA Policy. Brown Dep., Doc. 49-1, 41:11-42:3;
Doc. 44, p. 11, Doc. 60, 1 8;.

McClain was Plaintiff's immediat supervisor. Doc. 60, § Plaintiff testifed that, for
the first five years of his employment, hedaMcClain “worked very well together.” Brown
Dep., Doc. 49-1, 47:19-48:3. Plaintiff exceeded LWI's annual new business sales goals in the
fiscal years ending April 30, 2004 and April 30, 20@8eeDoc. 49-3, p. 65. Plaintiff testified
that he twice received LWI"Circle of Excellence” award, wbh is awarded based upon annual
sales performance. Brown Aff., D053-1, 1 5. Plaintiff also tesséfl that he was rewarded with
trips by LWI and its clients for his high level of productidd. at Y 5-6.

However, Plaintiff felt that his relationghiwith McClain changed when McClain was
promoted to vice president of sales in 20@own Dep., Doc. 49-1, 48:4-10, 49:16-18. Once
promoted, McClain began requiring employeesubmit more reports and attend more frequent
and longer sales meetings, and he becarmee involved with the sales forcdd. at 48:11—

49:21. Plaintiff felt these changes were unfa¢cause he was on straight commission and



should have been allowed to manage himdelfat 52:13-21. However, Plaintiff did not feel at
any time that the sales goals placed on him were unffidirat 57:5-25. Plaintiff also testified
that his relationship with McClain became ety strained” because prior to McClain’s
promotion, the pair had socialized publicipdawere friendly, but now it was just “strictly
business.”ld. at 49:22-50:15.

By the end of 2008, the general insuranceketabegan collapsing together with the rest
of the economy, and LWI’s revenues droppecetpitously.” Ostrander Dep., Doc. 37, 22:17—
21. At that time, LWI's management and boardlwéctors began discussing the possibility of
layoffs. Id. at 22:22—-23:6.

2. Plaintiff's lllness

Plaintiff testified that in January or Felary of 2009, he began experiencing headaches,
flu-like symptoms, dizziness, and weakness “@® point of almost passing out.” Brown Dep.,
Doc. 49-1, 76:1-7, 93:1-94:5. In February 2009, Plaintiff told McClain that he was experiencing
severe fatigueld. at 77:14-78:5. McClain toldim to go to the doctorld. at 78:6-8.

Plaintiff visited Lydia Marsham, a physicig assistant, who diagnosed him with
Epstein-Barr virus. Dube Dep., Doc. 612B:1-30:3. On March 25, 2009, Marsham wrote a
doctor’s note stating that Plaifitivas being treated and should remain off work from April 1,
2009, through May 1, 2009d. at 47:1-10seeDoc. 49-3, p. 18. Plaintiff presented the note to
McClain. Doc. 60, § 14. According to PlaffitMcClain responded by telling him to “take a
couple of weeks and then come back to workt {laintiff] could not &ord to take off an
entire month, [he would] lose [his] job.” Brown Dep., Doc. 49-1, 75:2-9. Plaintiff testified that
McClain told him that if there was a recurcenof his symptoms, he should “just push through
it.” Id. at 75:20-76:16. McClain disput#ss, testifying that he enacaged Plaintiff to take the

time necessary to get better. McClain Aff., Ddt, § 8. McClain denies that his remarks to



Plaintiff about “push[ing] through” were mcted toward Plaintiff's medical condition,
explaining that the remarks were part of egéa, ongoing conversation with Plaintiff about
producing at a higher level:

[M]y conversations with Mr. Browrabout pushing through, working harder,
being more focused, trying to attain higher sales has been an ongoing
conversation that included the term pustotigh it, let's gebut there and make

this happen, let's be agggsive, Ron, don't sit backThis is not—this is not
football. We don’t get—it’s not deffise; you don’t get to sit on the bench.

Ron Brown was a football play at the University of West Virginia. He and |
talked about these things all the timRon, this is 42-7. You don’'t—you don’t
get to sit on the bench while the resttloé team is out therand you’re resting.
You got to play all the time here.

And this was conversations to Ron onamoing basis—not specific to this, by
any means—that, that he needed to coito work hardebecause he wasn’t
making his sales goals. That was my jollo that with evengingle producer we
have.

So selectively singling out # one comment for this particular time is selective,
selective memory. He—we talked abdhis on an ongoing basiso, yes, that
term [“push through”] was used.

| indicated to Mr. Brown that leaving the sales production in a down cycle when
his sales were not up, anywhere closbdamg—hitting his si@s goal was indeed
a bad time for any producer.

And it wasn’t necessarily Ron Brown. I'm talking about proghg in general—as
a general animal; the producer can’t pull tmrta month when they’re not hitting
their sales goals.

McClain Dep., Doc. 39, 111:12-113:1.

McClain forwarded the doctor's note to Bcott Bowers, LWI's Director of Human
Resources, via email on Mar@®, 2009. Doc. 60, 1 13, 18eeDoc. 41, p. 8. The email
contained the following message:

Scott, | would like your thoughts on thifkon is very ill and has been having a

very difficult time working through the week and | think this time off could be
useful but my concern isillvit solve the problem akis doctor can not be sure



how long this will last. Ron is vergoncerned to be ouhis length of time
because he will surely loose him [sic] momentum and not make his sales goals.
He has been fighting this for the past 3 months and is willing to keep trying to
work. Have you seen this before amow was it handled or do you have any
thoughts.

Doc. 41, p. 8.

On April 14, 2009, Bowers sent to Plaintiffaviegular mail, a letter indicating that LWI
had been made aware of the pb#ity that Plaintiff may qualifyfor FMLA leave. Bowers Dep.,
Doc. 34, 30:8—-34:3seeDoc. 40, p. 7. Also included in the mailing were LWI's FMLA policy
and the Government-mandated forms, udahg a Notice of Eligibility and Rights &
Responsibilities which indicated that Plaintiths deemed eligible for FMLA leave beginning
April 1, 2009, and that he was entitled to upii@lve weeks of unpaid leave. Bowers Dep.,
Doc. 34, 30:11-15eeDoc. 40, pp. 7-14. Plaintiff testifiedahhe never received the mailing.
Brown Dep., Doc. 49-1, 84:17-85:7.

After taking two weeks off, Plairffireturned to work on April 13, 2009Id. at 78:13—
80:7. Shortly after his return to work, Plafhtiad a phone conversation with Bowers in which
he told Bowers that he was not taking a fubbnth of FMLA leave because he was scared he
would lose his job.Id. at 84:1-10. Bowers told Plaintiffdh he had to have a doctor’s note
stating that he could return twork, because he had only taken off two weeks rather than
Marsham’s recommendation of one monttd. at 81:8-82:8. Plaintiff obtained a note from
Suzan Weis, a nurse practitioner, dated April 20, 200&h stated that he could return to work
as of April 13, 2009.1d. at 78:18-79:16seeDoc. 49-3, p. 31. Plaintiff presented the note to
Bowers and resumed workingeeBowers Aff., Doc. 40, { 8.

Plaintiff testified that, beginning with thenset of his illness in early 2009, he had
difficulty “keeping up” with the increased repsrand meetings required by McClain. Brown

Dep., Doc. 49-1, 54:17-55:14. Plaintiff furthesttBed that, from February 2009 through the



end of his employment, he was no longer working flays a week, nor was he working 40 to 50
hours a week.Id. at 70:10-71:25. Some days, he wouldhgone for lunch, fall asleep, and not
report back to work until the next daid. at 70:11-14.

McClain and Denise Donelson, a businessoant manager in LWI's Maitland office,
testified that Plaintf had actually been working reducédurs since 2006 or 2007, before the
onset of his illnessSeeMcClain Aff., Doc. 41,  6; Donelson Dep., Doc. 35, 17:10-22, 58:21—
62:11. According to them, Plaintiff would normally arrive at work around 10:00 or 10:30 a.m.,
leave for lunch around 11:30 a.m., return twahiee hours later, and then leave any time from
3:30 to 5:00 p.m. SeeMcClain Aff., Doc. 41, § 6; Dnelson Dep., Doc. 35, 59:22—60:2.
McClain also testified that following Plaintiff'sitial request to take off the month of April
2009, Plaintiff did not ask hirffor any additional leave. McClain Aff., Doc. 41, 1 9.

3. Plaintiff's Performance Review and Termination

On April 27, 2009, Plaintiff met with Mc@In to discuss his annual written performance
review. Doc. 60, 1 16-18eeDoc. 49-3, pp. 32-37. In the performance review, McClain
indicated that in the past Plaintiff had excellethatselling process, baver the past three years
he had not performed to an expected lefedales and was now a “mediocre” ageSteDoc.
49-3, p. 33. McClain wrote th&taintiff did not have the drive or desire to win, and needed to
change his attitude and “focus on a work ethic #iiws him to work at this process 8 to 10
hours a day 5 days a weeldd. The performance review made no reference to Plaintiff's illness
or its impact on his performancé&ee id Plaintiff, however, testifié that he told McClain that
the reason his production was down was becauséaliness. Brown Dep., Doc. 49-1, 68:5—
70:4.

Donelson testified that in the summer of 2009, Plaintiff told her that he was going back to

the doctor because he may have been experiencing a “relapse” of his chronic fatigue. Donelson



Dep., Doc. 35, 58:12-20, 67:19-69:3. Donelson relayes information to McClain, who
responded that Plaintiff had not mentidrenything about a relapse to hital. at 68:4—24.

On November 9, 2009, Plaintiff was one eleven LWI employees (eight support
employees and three Property and Casualty Divisales agents) who were laid off as part of
what LWI called a reduion in force (“RIF’)? Doc. 60, § 18; Bowers Aff., Doc. 40, | 5;
McClain Aff., Doc. 41,  11. One day after hismnation, Plaintiff again visited with Weis, the
nurse practitioner, who diagnosed him withashic fatigue syndromeDube Dep., Doc. 61-1,
54:22-56:18seeDoc. 61-2, p. 19.

Ostrander, the president of LWI, testifigt the layoffs were necessary to reduce costs
in response to declining revenues. @stler Dep., Doc. 37, 30:17-20. The RIF allowed the
company to save money because the laid-off ssjests’ books of business were transferred to
other sales agents, who earned lower commigsit@s on those “gifted” books than the laid-off
sales agents.SeeMcClain Dep., Doc. 39, 100:8-102:21; Bowers Dep., Doc. 34, 63:1-64:12.
Plaintiff was 58 years old at the time of thgd#s, while Ray Lewis and Jim Morency, the other
two laid-off sales agents, were &Bd 51 years old, respectivelyseeDoc. 60, 11 4, 21-24.
McClain and Ostrander, who were part of tmanagement team that made the decision to
implement the lay-offs, were both 61 years old at the tiee idat 11 10, 12, 20Qstrander
Dep., Doc. 37, 30:6-13.

Ostrander testified that LWI relied on itsyoff policy in selecting which employees
would be included in the RIFOstrander Dep., Doc. 37, 34=-25. The layoff policy consisted
of four criteria: (1) promotion potential and tragrstbility of skills to dber positions within the

company; (2) demonstrated current and pastopeance; (3) the needs of the company and

2 LWI had undergone a previousurm of layoffs in January 2009 siting in the termination of
eight or nine employeesSeeOstrander Dep., Doc. 37, 30:1-25.



specific projects; and (4) length of serviasith the company. Doc. 38-1, p. 2. However,
Ostrander testified that for sales agentg® fthetermining factor” ws the amount of new
business generated in the current fiscal y€strander Dep., Doc. 38, 120:3-122:15. He further
testified that the management team had theviatig discussion in deciding lay off Plaintiff:

[H]is new business productiomas extremely low, the lowest of the agency. And

the fact that he was a seasoned pceduhad been in production before, you

know, gave us the sense that he was basically retiring in position and we needed

to—you know, that wasn’'t helpful for us. We needed him to produce new
business.

Id. at 122:16-25.

McClain testified that he recommended Piidfirfor termination because he was one of
the lowest-performing agents in the company laad a poor work ethic. McClain Aff., Doc. 41,

1 11. He testified that the main criteria usedletermine the lowest-performing agents was the
amount of new business they had generatechguhe current fiscal gar beginning May 1,
2009, and that Plaintiff was ranked lastag all agents in th classification.Id.; seeDoc. 41,

p. 9. According to McClain, the overall size tbe agents’ book of business and the length of
time they were employed by LWI were less intpat factors than the amount of new business
being generated. McClain Aff., @o41, § 11. McClain further téfsed that Plaintiff was failing

to meet expectations in his atyilto retain existing business, Bs book of business was at least
30% lower than was expected of an agent with his experiedce.

Throughout 2009, LWI also hired\sn sales agents, four @whom were assigned to the
Maitland, Florida branch office where Plaintiff worke8eeDoc. 60, 11 25, 26, 28, 29, 31, 32,
34, 35, 37; McClain Dep., Doc. 39, 52:4-10. At thme of Plaintiff's termination, all four
Maitland agents were already working at L\&ihd their respective ages were 38, 29, 25, and 25
years old. SeeDoc. 60, 11 25-36. All seven newly-hiredesaagents were considered “training

salesmen,” meaning that they earned a balseysehile they devaped a book of business,



whereas experienced sales agents such astif]aLewis, and Morency were paid mostly
through commission. McClain Dep., Doc. 39, 49:12-54:20.

B. Procedural History

Plaintiff filed a Charge of Discriminatn with the U.S. Equal Employment Opportunity
Commission (“EEOC”) and the Florida Commission on Human Relationgfterdreceiving his
notice of right to sue from the EEOC, filtdte Complaint in thigction on June 28, 2011See
Docs. 1, 1-2, 1-3. On August 29, 2011, Plainfiidd an Amended Complaint alleging nine
causes of action: (1) disability discriminationviolation of the Americans with Disabilities Act
(“ADA”); (2) failure to accommodate in violation dhe ADA; (3) retaliathn in violation of the
ADA; (4) handicap discriminatiom violation of the FloridaCivil Rights Act (“FCRA”"); (5)
failure to accommodate in violation of the FCRA) retaliation in violation of the FCRA; (7)
discrimination in violation of the Age Disonination in Employmenict (“ADEA”); (8) age
discrimination in violation of the FCRA; ar(@) interference with ghts under the FMLA.See
Doc. 13.

Following discovery, LWI filed its Motion foSummary Judgment oal of Plaintiff's
claims. SeeDoc. 46.

Il. STANDARD OF REVIEW

Summary judgment is appropriate whehe pleadings, depii®ns, answers to
interrogatories, and admissions on file, togethéh whe affidavits, show there is no genuine
issue as to any material fact athdt the moving party is entitled ppdgment as a matter of law.
Fed. R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party
bears the initial burden of sitag the basis for its motion and identifying those portions of the
record demonstrating the absencegehuine issues of material fac€elotex 477 U.S. at 323;

Hickson Corp. v. N. Crossarm C®&57 F.3d 1256, 1259-60 (11th Cir. 2004). That burden can



be discharged if the moving partan show the court that theise“an absence of evidence to
support the nonmovingarty’s case.”Celotex 477 U.S. at 323.

When the moving party has dischargésl burden, the nonmoving party must then
designate specific facts showing that thisra genuine issue ohaterial fact.1d. at 324. Issues
of fact are “genuine only if @asonable jury, considering the evidence present, could find for the
nonmoving party.”Anderson v. Liberty Lobby, Ine77 U.S. 242, 249 (1986). The existence of
some factual disputes betweére litigants will not defeatn otherwise properly supported
summary judgment motion; “theqeirement is that there be genuineissue ofmaterial fact.”
Id. at 248-49 (emphasis in original). A fact is “material” if it may affect the outcome of the suit
under governing lawld. at 248. In determining whether a gamaiissue of material fact exists,
the court must consider all the evidencethe light most favorable to the nonmoving party.
Celotex 477 U.S. at 323.

1. ANALYSIS
A. Plaintiff's ADA Dis crimination Claim

The ADA prohibits covered employersofn discriminating on the basis of known
physical or mental impairments of a ¢jfiad individual with a disability. See42 U.S.C. §
12112. A plaintiff bringing an ADAdiscrimination claim must safy the same evidentiary
burdens demanded in a Tifldl discrimination case.Hilburn v. Murata Electronics N. Am.,
Inc., 181 F.3d 1220, 1226 (11th Cir. 1999). Undds tinamework, the plaintiff may avoid
summary judgment through the use of either diceatircumstantial evidence of discrimination.
Bass v. Lockheed Martin Corp287 F. App’x 808, 810-11 (11th Cir. 2008). In this case,

Plaintiff relies on both.SeeDoc. 52, pp. 13-17.

10



1. Direct Evidence

Plaintiff argues that McClain’s statement thabu don’t get to sit on the bench while the
rest of the team is out theradayou're resting” idirect evidence of discriminatory intenEee
Doc. 52, p. 14. The Court disagrees. “Diredtlence is evidence, which if believed, proves the
existence of [a] fact in issue without inference or presumptiofrdn v. Boeing C.190 F.
App’x 929, 932 (11th Cir. 2006) (internal citatioasd quotations omitted). Thus, the proffered
evidence must clearly indicate that the adeeesnployment action itself was motivated by
discriminatory animus.See Scott v. Suncoast Beverage Sales, 284 F.3d 1223, 1227-28
(11th Cir. 2002);Damon v. Fleming Supermarkets of Florida, |nt96 F.3d 1354, 1358-59
(11th Cir. 1999). “[O]nly the most blatant remarkvhose intent could bething other than to
discriminate on the protected classificatiare direct evidence of discrimination.Scott 295
F.3d at 1227 (internal citatiorend quotations omitted). Indeed, “statements that are open to
more than one interpretation do not constitlitect evidence of . . . discriminationCarter v.
Three Springs Residential Treatmet2 F.3d 635, 642 (11th Cir. 1998).

Here, McClain’s statement that “you don’t getsit on the bench while the rest of the
team is out there and you're resting” does notitbyerms, bear any relation to an employment
decision made by McClain. For example, McCldid not state that Plaiifits job would be in
jeopardy due to his iliness. Fthis reason alone, McClain’s tatent is not direct evidence of
discriminatory intent.See Scott295 F.3d at 1227-28amon 196 F.3d at 1358-59. Moreover,
Plaintiff takes McClain’s statement completely out of context. When viewed in its broader
context, McClain’s statement is clearly open to multiple interpretations. The statement was part
of a larger block of deposition testimony whienade clear that McClain had an ongoing
conversation with Plaintiff, a former footbagblayer, about working harder to produce more

sales. SeeMcClain Dep., Doc. 39, 111:12-113:1. Thus, McClain’s statement can easily be

11



interpreted as the use of a sports analogy to muetiRlaintiff in his sales capacity, rather than a
demonstration of discriminatory animus towards Plaintiff's illness. Accordingly, McClain’s
statement, at mossuggestsliscrimination, leavinghe trier of fact tanfer discrimination based

on the evidence. This, by definition, is circumstantial evidence, not direct evidBaee:arley

v. Champion Int'l Corp.907 F.2d 1077, 1081-82 (11th Cir. 1990).

2. Circumstantial Evidence

In the absence of direct evidence, Plaintgserts that there is sufficient circumstantial
evidence of discrimination to survive summary judgme8eeDoc. 52, pp. 15-17. Where a
plaintiff offers circumstantial evidence to proveligcrimination claim, cous use the analytical
framework established by the Supreme CoumMlogDonnell Douglas Corp. v. Greed11l U.S.

792 (1973).See Standard v. A.B.E.L. Servs.,,Id61 F.3d 1318, 1331 (11th Cir. 1998). Under
this framework, the plaintiff must establishpaima facie case of discrimination.Id. The
establishment of arima faciecase creates a presumption of discriminatitth. The employer
must then offer legitimate, nondiscriminatoasons for the employment action to rebut the
presumption.ld. If the employer successfully rebuts fresumption, the burden shifts back to
the plaintiff to discredit theoroffered nondiscriminatory reasons by showing that they are
pretextual.id.

However, the Eleventh Circuitas adopted a variant of ticDonnell Douglasurden-
shifting test for RIF cases, such as this oBee Earley907 F.2d at 1082. Thus, to establish a
prima faciecase of discrimination in a RIF casengscircumstantial evidence, a plaintiff must:
(1) show he was a member of a protected gragb was adversely affected by an employment
decision; (2) prove he was qualified for his own position; and (3) produce sufficient evidence
from which a rational factfindecould conclude that the enmgier intended to discriminate

against him in making the discharge decisidiran, 190 F. App’'x at 932-33. If the plaintiff

12



establishes g@rima facie case, the burden then shifts to the employer to offer a legitimate,
nondiscriminatory reason for the plaintiff's terminatioldl. at 933. If the employer makes this
showing, the burden then shifts back to thaintiff to show that each reason offered by the
employer was pretext, by demonstrating “suckakinesses, implausibilities, inconsistencies,
incoherencies, or contradictions in the employprffered legitimate reasons for its action that
a reasonable factfinder could fithem unworthy of credence.”ld. (internal citations and
guotations omitted).

a. Plaintiff's Prima Facie Case

LWI does not dispute thahe first prong of Plaintiff'orima faciecase is met,e., that
Plaintiff has a disability. SeeDoc. 46, p. 10. LWI does, howeyargue that the second and
third prongs are not met, contending that Pitiiheis not demonstrated he was qualified for his
position and has not produced sufficient evidence from which a rational factfinder could
conclude that LWI intended to discriminatgainst him in terminating his employmer8ee id.
at 10-12.

The Court first addresses the second prdsigder the ADA, a “qualified individual with
a disability” is an “individual with a disabii who, with or without reasonable accommodation,
can perform the essential functiomisthe employment position that such individual holds. . . .”
Davis v. Fla. Power & Light C9.205 F.3d 1301, 1305 (11th CR000) (quoting 42 U.S.C. §
12111(8)). The Eleventh Circuit has held thegemtial functions are the “fundamental job duties
of a position that an individual with a disability is actually required to perfortddily v.
Clairson Indus., L.L.G.492 F.3d 1247, 1257 (11th Cir. 200Mloreover, “consideration shall
be given to the employer’'s judgmt as to what functions ofdéhjob are essential. . . .1d.
(quoting 42 U.S.C. § 12111(8)). LWI argues that working a full-time schedule and meeting sales

expectations are “essential functsd of a salesgent position.SeeDoc. 46, pp. 10-11. LWI

13



contends that Plaintifivas unable to perform these funcsomvith or wihout accommodation,
and therefore he cannot show that he avgsalified individual with a disabilitySee id

In support of its argument that working dlfime schedule is an essential function of a
sales agent position, LWI points to Plaintifisknowledgment in his deposition testimony that
the company hired him with the expectation thatwould be working a full-time schedul8ee
id. (citing Brown Dep., Doc. 49-1, 38:22-24). Whil&VI’'s view that working a full-time
schedule is an essential functiohbeing a sales agent “is entitled to substantial weight in the
calculus, this factor alommay not be conclusive.Holly, 492 F.3d at 1258. Indeed, “[w]hether
a function is essential is evaluated on a caseasg basis by examining a number of factors.”
Id. Thus, when considering LWI's judgmentgaeding essential functions, the Court may
consider not only the company’s “official giton,” but also testony from Plaintiff's
supervisor. See idat 1257. Here, McClain st&d in his affidavit thaPlaintiff was expected to
work a full-time schedule. McClain Aff., Doc. 4Y,6. However, in the very same affidavit,
McClain acknowledged that Plaintiff had beworking a significantly reduced schedule since
“around 2006.” Id. Donelson also testifietthat Plaintiff had been working a reduced schedule
since 2007 or 2008, and that she had regulamussons with McClain about the time that
Plaintiff spent in the office. Donelson De@oc. 35, 58:21-62:11. There&rit is clear that
LWI knew that Plaintiff was working far less théull-time for two to three years prior to the
onset of his illness, but kept him employad his sales position despite this knowledge.
Accordingly, there is, at the very least, a genussee of material fact as to whether a full-time
schedule was an essential functionaoales agent position at LWISee Holly 492 F.3d at

1258-61 (holding that a genuine issafematerial fact existed ae whether punctuality was an

14



essential function of plaintiff's job where supesirs testified to the contrary and there was no
evidence that punctuality would caube employer serious problems).

Similarly, the evidence does not support LWAigument that meety sales expectations
was an essential function of the job. Indeedetfidence shows that Plaintiff failed to meet his
new business goals in the 2005, 2007, and 2008 fiscas,yaad was able to remain in his job.
SeeDoc. 49-3, p. 65. Moreover, the evidence shtied other agents o fell short of sales
expectations also kept their job&eeDoc. 38-1, p. 20; Doc. 41, p. 9. Therefore, at the very
least, there is a genuine issue of material &cto whether meeting sales expectations was an
essential function of being a sales agent at LW& a result, Plaintiff has satisfied his burden
with respect to the second prong of isna faciecase.

Turning to the third prong of Plaintiffprima faciecase, LWI argues that Plaintiff has
not produced sufficient circumstantial evidenaarirwhich a rational factfinder could conclude
that LWI intended to discriminate agaifsm in terminating his employmenSeeDoc. 46, pp.
11-12. The Court agrees. Plaingffpinion that he was discriminated against, without more, is
insufficient to establish prima faciecase.See Holifield v. Rend. 15 F.3d 1555, 1564 (11th Cir.
1997). Moreover, the sole piece of circumstantigdevce which Plaintiff uses in support of his
ADA discrimination claim is McClain’s statementath‘you don’t get to is on the bench while
the rest of the team is out there and you're resting&eDoc. 52, pp. 15-17. As the Court has
explained in Part 1ll.A.1suprg Plaintiff takes this remark completely out of context. When

viewed in its proper context, it is clear thdtClain’s remark was part of a sports analogy,

% In his Response, Plaintiff jumbles his AD#d ADEA discrimination/retaliation arguments
together, making it difficult for the Court tosdiern which arguments apply to which clainsee
Doc. 52, pp. 15-17. However, most of the eviddmeeliscusses in these arguments appears to
apply toward his retaliation claimsSee id To the extent that hiemporal proximity argument

is applicable to his ADA discrimination claimnather than his ADA retaliation claim, it is
rejected for the reasons discussed in Part lihfza.
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which McClain used on an ongoing basis to moévkaintiff and other sales agents to produce
more sales. “[A] conversation fragment, devoichnf meaningful context, is simply too vague
to prove even generalized discriminatory animuStandargd 161 F.3d at 1329. No reasonable
factfinder could conclude, based McClain’'s remark alone, thatVI intended to discriminate
against Plaintiff on the basis ofshilisability by terminating him. As a result, Plaintiff has failed
to establish @rima faciecase of ADA discrimination.

b. LWI's Legitimate, Nondiscriminatory Reason

Even assumingrguendothat Plaintiff established prima faciecase of discrimination,
that would merely shift the bden to LWI to proffer a legitimate, nondiscriminatory reason for
terminating him. This intermediate burden is “exceedingly lighidlifield, 115 F.3d at 1564.

In addressing this burden, LWI submits that RIHiwas terminated as part of a RIF because he
was not fulfilling his sales goals and was ltwest producing sales agt at the companySee
Doc. 46, p. 13. The evidence substantially sugsdowI's position. Indeed, the evidence shows
that LWI underwent two rounds of layoffs 2009, and during the second round of layoffs
eleven employees (including Ri&ff and two other sales agephtwere terminated. McClain
Aff., Doc. 41, 1 11; Ostrander Dep., Doc. 37,13@5. LWI submitted evidence that the layoffs
were a cost-cutting measure to address daglirevenues. OstrandBep., Doc. 37, 30:17-20.
McClain stated that the mainiteria used to determine who wdube laid off was the amount of
new business generated during the current figeat, and that Plaintiff was ranked last among
all agents in this classificatn. McClain Aff., Doc. 41, § 1XseeDoc. 41, p. 9. McClain further
explained that Plaintiff wafailing to meet expectations in fability to retain existing business,
as his book of business was laast 30% lower than was exped of an agent with his
experience. McClain Aff., Doctl, § 11. The Eleventh Circuias repeatedly recognized that

an employer in a discrimination case satisfisdurden by presenting evidence supporting the
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proposition that the employee wasnténated as part of a RIFSee, e.g.Bass 287 F. App’x at
811-12;Watkins v. Sverdrup Tech. In@d53 F.3d 1308, 1315 (11th Cir. 1998). Accordingly, the
Court finds that LWI has satisfl its burden of articulating legitimate, nondiscriminatory
reason for terminating Plaintiff.

C. Plaintiff's Burden of Showing Pretext

Because LWI has satisfied its burden, the burden shifts back to Plaintiff to provide
sufficient evidence showing that the legitimate reasons offered by LWI were a pretext for
discrimination. See Bas287 F. App’x at 811. Plaintiff musthow pretext “either directly by
persuading the court that a digsginatory reason more likely motivated [LWI] or indirectly by
showing that [LWI's] proffered explanation iswarthy of credence. [Plaintiffl must meet the
proffered reason head on and rebut it . . . caenot succeed by simply quarreling with the
wisdom of that reason.id. at 812 (internal citationand quotations omitted).

Plaintiff has failed to petsmde the Court that LWI was more likely motivated by
discriminatory animus. The onlpiece of evidence, direct arircumstantial, that Plaintiff
pointed to in support of his ADAiscrimination claim was McClain’s remark that “you don't get
to sit on the bench while ¢trest of the team is otitere and you’re resting.SeeDoc. 52, p. 13—

17. For the same reasons discdsgeParts Ill.A.1 and Ill.A.2.asupra this statement is not
sufficient to show discriminatory intent. Thuble Court cannot say thdtis more likely that
LWI was motivated by a discriminatory animus.

Nor has Plaintiff shown that LWI's profferedsiifications are unworthy of credence. In
his Response, Plaintiff first attempts to castldoan LWI's claim that his layoff was part of a
legitimate RIF due to declining revenueSeeDoc. 52, p. 18. In support, he points to evidence
that LWI hired seven new sales agents in 200® @aid the newly-hired agents a base salary.

See id He argues that thepersonnel moves show that econofaictors were not the true cause
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of his termination.See id Plaintiff's argument is misplaced. The mere fact that the new sales
agents were paid a base sglavhile Plaintiff was not, doesot support his contention that
LWI's economic justification was pretextual. Tlwe contrary, the new sales agents were paid a
base salary because they had little experiancdesmall books of business. McClain Dep., Doc.
39, 49:12-52:3; Ostrander Dep., Doc. 37, 65:4-22e [dse salary would guarantee the new
agents a stream of income as they grewrtheoks of business. Once the new agents’ sales
exceeded their salaries, they would haveapgortunity to earn commissions. Ostrander Dep.,
Doc. 37, 65:4-22. Experienced agents like PRairdn the other hand, had larger books of
business, and could earn more mptleough increasingommission ratesSeeMcClain Dep.,
Doc. 39, 48:7-49:6. The RIF allowed the comp#mysave money because the laid-off sales
agents’ books of business werartsferred to other sales agent$o earned lower commission
rates on those “gifted” books thdme laid-off sales agentsSeeMcClain Dep., Doc. 39, 100:8—
102:21; Bowers Dep., Doc. 34, 63:1-64:12.

Therefore, LWI's management team believeat thyoffs were an appropriate method of
cutting costs in respons® declining revenues. See Ostrander Dep., Doc. 37, 30:17-20.
Whether LWI's reallocation of labor costamong its sales agents was, in hindsight,
economically prudent is not a dsiwin for this Court to make.See Chavez v. URS Fed.
Technical Servs., Inc504 F. App’x 819, 821 (11th Ci2013) (“Whether an employment
decision was prudent or fair is irrelevant, becaarsemployer is free to choose whatever means
it wants, so long as it is not discriminatory, in responding to bad economic conditions.”).
Accordingly, LWI's hiring of the new sales agernssnot sufficient evidence to show that its
proffered economic justification is pretext and that discriminatory animus was the true

motivating factor.
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Plaintiff next attacks LWI's assertion thhe was chosen for termination because he
failed to generate enough new busmealuring the current fiscal yealSeeDoc. 52, p. 19.
Plaintiff argues that LWI did not follow its awlayoff policy in determining who would be
included in the RIF because it failed to consio@st performance and lengthservice, and that
this is evidence that LWI's proffered justification was pretext&se id

However, even if LWI strayed from itayoff policy, deviation from company policy,
standing alone, does not demonstrate discriminatory anirvighell v. USBI Cq. 186 F.3d
1352, 1355-56 (11th Cir. 1999). In any event, the evidence indicates thaditd\\llow its
layoff policy anddid consider past performance and lengtlservice when it selected Plaintiff
for the RIF. SeeOstrander Dep., Doc. 37, 34:11-25, Doc. 38, 120:6—122:M&cordingly,
Plaintiff has failed to establish that UW proffered justification was pretext.

Plaintiff has failed to persuade the Cotnat a discriminatory reason more likely
motivated LWI's decision or that the proféel explanations are unworthy of credencés a
result, LWI is entitled to summary judgmeort Plaintiff's ADA disgimination claim. See Bass

287 F. App’x at 812.

*In his deposition, Ostranderstified that past performance was considered going back to May
2009—the start of LWI's new fiscal year—and &y limited to new business because “that’s
what [LWI] needed.” Ostrander Dep., Doc. 38, B2@5. He testified tha¢éngth of service was
taken into account when “everything else was equil.”at 121:1-10. Transferability of skills
was not relevant to sales agehexause “[p]roducing staff hamhe job and that was salesld.

at 121:11-122:1. As to the lasictor, Ostrander tesed that “the needsf the company, very
clearly, were new revenueld. at 122:2-15.

> In his Response, Plaintiff argues that LWI's aaf new sales” justification is pretext because
his performance issues were a direct resulthaf company’s failure to provide him with
sufficient leave time to recover from his illnesSeeDoc. 52, pp. 19-20. To ¢hextent that this
argument is applicable to his ADA discrimination claim, rather than his ADA failure to
accommodate claim, it is rejected foetheasons discussed in Part IlliBfra. Cf. Stewart v.
Happy Herman’s Cheshire Bridge, In@17 F.3d 1278, 1287 (11th Cir997) (“In our view, the
acts [the plaintiff] describes relate directly her ‘reasonable accommodation’ discrimination
claim, not her retaliation claim, and accogly provide no basis for denying summary judgment
on this issue.”).
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B. Plaintiffs ADA Failure to Accommodate Claim

Plaintiff contends that LWI discrimited against him by denying him a reasonable
accommodation of the one-month leaveabtence he requested in March 20@&eDoc. 52,
pp. 7-13. LWI disputes this, arguititat it did not deny his requesseeDoc. 46, pp. 15-17.

Under the ADA, an employer’s failure toguide a reasonable accommodation can be a
form of discrimination. See Holly 492 F.3d at 1262. Indeed, under the ADA, “the term
‘discriminate against a qualified individual on thesisaof a disability’ itludes . . . not making
reasonable accommodations to the known physical limitations of an otherwise qualified
individual with a disability who is an . . . goyee, unless such covered entity can demonstrate
that the accommodation would impose an undueshgvcn the operation dfie business . . . .”
42 U.S.C. § 12112(b)(5)(A). *“Thus, an emdr's failure to reasonably accommodate a
disabled individualtself constitutes discrimination under tA®A, so long as that individual is
‘otherwise qualified,” and unless tlemployer can show undue hardshipHolly, 492 F.3d at
1262.

To establish @rima facieclaim for failure to accommodate, the plaintiff must show that:
(1) he is disabled; (2) he isgaalified individual; and (3) he wgadiscriminated against by way of
the defendant’s failure to provide a reasonable accommodahtmiKane v. UBS Fin. Servs.,
Inc., 363 F. App’x 679, 681 (11th Cir. 2010). “Hg burden of identifying an accommodation
that would allow a qualified indidual to perform the job rests thithat individual, as does the
ultimate burden of persuasion with respect to demonstrating that such an accommodation is
reasonable. Once the plaintiff has met hedborof proving thateasonable accommodations
exist, the defendant-employer may present ewid¢hat the plaintiff'sequested accommodation
imposes an undue hardship on the employérétrell v. USAir 132 F.3d 621, 624 (11th Cir.

1998).
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In this case, LWI does not dispute that Rt is disabled, and the Court has already
found that he has satisfied his burden of showivag he was a “qualified individual” under the
ADA. See supraPart IllLA.2.a. Thus, the first two prongs of Plaintiffama faciecase are
established. LWI argues that the third praagnot met because it never denied Plaintiff's
request for a one-month leave of absence, amacingranted his requediut that he came back
two weeks early.SeeDoc. 46, pp. 15-17.

After reviewing the evidence, the Court findattiPlaintiff has failed to demonstrate that
LWI did not accommodate his request for a one-month leave of absence. The evidence shows
that in late March 200Rlaintiff presented McClain with doctor’'s note stating that he was
being treated and should remain off work from April 1, 2009, through May 1, 2009. Doc. 60, 1
14. After taking two weeks off, Plaintiff retued to work on April 13, 2009. Brown Dep., Doc.
49-1, 78:13-80:7. Shortly thereafter, Plaintifdhea phone conversation with Bowers in which
he told Bowers that he was nokitag a full month of FMLA leave.ld. at 84:1-10. At Bowers’
request, Plaintiff obtained a doctor’'s note statwegcould return to work as of April 13, 2009.
Id. at 81:8-82:8; Bowers Aff., 0w 40, § 8. Therefore, the eeitte shows that LWI attempted
to accommodate Plaintiff by granting him leave, that he returned to work, thereby signaling
to the company that he no longer neededatt@mmodation. “Liability simply cannot arise
under the ADA when an employer does not obstarctinformal interactive process; makes
reasonable efforts to communicate with thepkayee and provide accommodations based on the
information it possesses; and the employee’s actions cause a breakdown in the interactive
process.”Stewarf 117 F.3d at 1287.

Plaintiff argues that the onlyason that he returned to work early was because he feared

that he would be fired if he took a full montff,addue to McClain’s “push through” remarks.
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Doc. 52, pp. 9-10. However, Plaintiff's subjectivéidfethat he would bédired for taking leave

is insufficient evidence to survive summary judgme8ee Webb v. R & B Holding Co., Inc.
992 F. Supp. 1382, 1388 (S.D. Fla. 1998). Maspbnable factfinder ol conclude from
McClain’s statement that LWI was refusing to provide the accommodation requested by
Plaintiff. See supraPart Ill.LA.2.a. As Plaintiff hadailed to establish any request for
accommodation that LWI refused to providgimmary judgment is warranted on his ADA
failure to accommodate claifn.See Carper v. TWC Servs., In820 F. Supp. 2d 1339, 1356
(S.D. Fla. 2011) (summary judgment granted om phaintiff's failure to accommodate claim
where the evidence showed that he requestellwas granted a leave of absence to undergo
surgery, and that he returném that leave with a notedm his treating physician which
indicated “no restrictions”).

C. Plaintiffs ADA Re taliation Claim

The ADA provides that “[n]Jo person shall digninate against any individual because
such individual has opposed any act or practimde unlawful by [the ADA] or because such
individual made a charge . . . under [the ADA#2 U.S.C. § 12203(a) This provision creates
a prohibition on retaliation under the ADA the& similar to Title VII's prohibition on
retaliation.” Stewart 117 F.3d at 1287. Accordingly, ADAtediation claims are assessed under
the same framework employed for retaliation claims under Title Wdl. As with an ADA
discrimination claim, the plaintiff in an ADA taliation claim can advance past the summary

judgment stage by either introducing direeidence of retaliation or by makingpaima facie

® Plaintiff does not point tany requests for accommodation other than his March 2009 request
for a month off. SeeDoc. 52, pp. 9-11. Although he told Dds@n later that summer that he
was going back to the doctor due to a possiti¢apse” of his chronic fatigue, there is no
evidence that he discussed this with McClainthat he requested a further accommodat®ee
Donelson Dep., Doc. 35, 58:12-20, 67:19-69:3. T]H¢ duty to provide a reasonable
accommodation is not triggered unless a specifgate for an accommodation has been made.”
Gaston v. Bellingrath Gardens & Home, Int67 F.3d 1361, 1363 (11th Cir. 1999).
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case using circumstantial evidencgee De La Cruz v. Children’s Trust of Miami-Dade County
843 F. Supp. 2d 1273, 1281 (S.D. Fla. 2012).

Plaintiff argues that McClain’s “sit on the bériaemark is direct evidence of retaliatory
intent. SeeDoc. 52, p. 14. For the reasons discdsséth respect toPlaintiffs ADA
discrimination claim, the Court concludes that ttesnark does not rise to the level of direct
evidence, and instead treats it as circumstantial evidence of retaliatory i8@nDe La Cryz
843 F. Supp. 2d at 1281 (“For a supervisor’'s comroeniemeanor to constitute direct evidence
of retaliation, the comment or action must conelelsi show bias that caused the adverse result
in the workplace.”).

Because Plaintiff has no direct evidence aéliatory intent, he must use circumstantial
evidence to establish@ima faciecase of ADA retaliation. To dthis, he must show: (1) he
engaged in statutorily protectadtivity; (2) he suffered an adversmployment action; and (3) a
causal link between the protected activity and the adverse actWofsy v. Palmshores
Retirement Community285 F. App’x 631, 634 (11th Cir. 2008)lf Plaintiff establishes his
prima faciecase, the burden of production shifts to Li&/harticulatea legitimate, non-retaliatory
reason for the challenged actiond. If LWI meets its burden, Plaintiff “must introduce
significantly probative evidencshowing that the assertedas®n is merely a pretext for
discrimination to avoidummary judgment.’ld. (internal citations and quotations omitted).

LWI does not dispute thatehfirst prong of Plaintiff'sprima faciecase is met,e., that
Plaintiff engaged in protected activity werdthe ADA by requesting a one-month leave of

absence as a reasonable accommodati®aeDoc. 46, p. 17. Nor does LWI dispute that
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Plaintiff suffered an adverse emplognt action when he was terminafe&ee id Rather, LWI
contends that Plaintiff has not establisheel thusal link required under the third prong of his
prima faciecase.See idat 17-18.

The causal link prong is “construbdoadly so that a plaintiff nnely has to prove that the
protected activity and the negative employmemtton are not completely unrelatedCriswell v.
Intellirisk Mgmt. Corp., InG.286 F. App’x 660, 664 (11th Cir. 2008). In an effort to establish a
causal link, Plaintiff offerdwo pieces of circumantial evidence. Firshe points to McClain’s
“sit on the bench” statemen§eeDoc. 52, p. 17. For the same reas that this remark, standing
alone, is insufficient evidence of discriminatoryeint, the Court finds that it is also insufficient
evidence of retaliatory intenSee supraPart 111.A.2.a.

Second, he contends that the temporakionity between his March 2009 conversation
with McClain, in which he requested a moradfi, and his termination in November 2009 is
adequate circumstantial evidmnof retaliatory motiveSeeDoc. 52, p. 17. The Eleventh Circuit
has recognized that, “[ijn some cases, a closgoeal proximity between the protected activity
and the adverse action may be wight to show that the twavere not wholly unrelated.”
Criswell, 286 F. App’x at 664. However, the tparal proximity must be “very close.ld.

(quotingClark County School Dist. v. Breedds82 U.S. 268, 273 (2001)). Indeed, the Eleventh

" While there is no dispute that Plaintiff'srmgination was an adverse employment action,
Plaintiff appears to argue in his Response lihegative performanayaluation in April 2009
was also an adverse employment action because it “precipitated his ultimate disctzege.”
Doc. 52, p. 17. However, in his Amended ngmaint, Plaintiff does not describe the
performance evaluation as an adverse employment acdeeDoc. 13, pp. 9-10. In any event,
the Court finds that the performance evaluativas not an adverse employment action because
there is no evidence that the evaluation, in ahilself, had any effeabn his employmentSee
Lucas v. W.W. Grainger, Inc257 F.3d 1249, 1261 (11th Cir. 20Q0t\Negative performance
evaluations, standing alone, do not constituteeexe employment action sufficient to satisfy the
second element of a prima faciase of retaliation undéine ADA.”). Therefore, the Court will
treat only Plaintiff’'s termination in Novemb&O009, and not the performee evaluation, as an
adverse action.
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Circuit has held that, in thabsence of other evidence showing causation, even a three-month
period of time between the si&trily-protected activity and eéhadverse employment action is
insufficient to create a jury issue on causatidoh. (citing Drago v. Jenne453 F.3d 1301, 1308
(11th Cir. 2006)). Given the absence of other eviderneading to show assation, the Court
finds that the eight-month lapse between rRiffis request for an accommodation in March
2009 and his discharge in November 2009 ssifficient to establish a causal linisee Gray v.
City of Jacksonville, Fla.492 F. App’'x 1, 10 (11th Cir. 2012) (holding that eight- and nine-
month intervals constitute a substantial delagufficient to establish causation). Accordingly,
Plaintiff has failed to presentpaima faciecase of ADA retaliation.

Even if Plaintiff had established @ima facie case, the burden would merely shift to
LWI to offer a legitimate, non-retaliatory reason for the adverse employment action. LWI has
adequately done this, presentingdewice that Plaintiff was termireat as part of a RIF because
he was the lowest-ranking sales agenterms of new business generatioBee supraPart
l1I.LA.2.b. Thus, the burden would shift to Plaintiff to “introduce significantly probative evidence
showing that the asserted reason is meeelpretext for discrimination to avoid summary
judgment.” Wofsy 285 F. App’x at 634internal citations and quotatis omitted). Plaintiff is
unable to do so, as meerely offers the same evidencepoétext for his ADA retaliation claim
that the Court has aldy rejected for his ADA discrimination clainSee supraPart 11l.A.2.c.
Accordingly, LWI is entitled to summarugilgment on Plaintiff ADA retaliation claim.

D. Plaintiffs FCRA Di sability Claims

Counts 1V, V, and VI of Plaintiff's AmendakComplaint are claims for relief under the
FCRA for handicap discrimination, failure swcommodate, and retaliation, respectiveBee
Doc. 13, pp. 10-13. Disability claims under tHeRA are analyzed under the same framework

as ADA claims. See Sicilia v. United Parcel Serv., In279 F. App’x 936, 939 n.6 (11th Cir.
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2008); Albra v. Advan, Ing.490 F.3d 826, 834 (11th Cir. 200Matthews v. Vill. Ctr. Cmty.
Dev. Dist, No. 5:05-cv-344, 2006 WL 3422416, at * 7.(0 Fla. Nov. 28, 2006). Accordingly,
the Court’s conclusion that LWI is entitldd summary judgment oRlaintiff's three ADA
claims means that it is algmtitled to summary judgmeann his parallel FCRA claims.

E. Plaintiffs ADEA Dis crimination Claim

The ADEA prohibits employers from takirapn adverse employment action against an
employee who is at least 40 years of age becau®at employee’s age. 29 U.S.C. 88 623(a),
631(a). InGross v. FBL Financial Services, Indhe Supreme Court held that a plaintiff
bringing a disparate-treatment claim pursuanthne ADEA must prove, by a preponderance of
the evidence, that age was the “but-for” cause of the adverse employment action. 557 U.S. 167,
180 (2009). A plaintiff can establish age discriation through either direct or circumstantial
evidence.Sims v. MVM, In¢.704 F.3d 1327, 1332 (11th Cir. 2013). In this case, Plaintiff relies
on both. SeeDoc. 52, pp. 13-17.

1. Direct Evidence

Plaintiff argues that Ostrander’s statement f&intiff “was basicdy retiring in [his]
position” is direct evidence of age discriminatiddeeDoc. 52, pp. 14-15. The Court disagrees.
Direct evidence of age discrimination is “evidenehijch if believed, proves existence of [a] fact
in issue without inference or presumption. Evickethat only suggests discrimination, or that is
subject to more than one interpretation, does not constitute direct evidétaeetts v. Design
& Mfg. Servs., Ing. 167 F. App'x 82, 84-85 (11th Cir. 2006) (internal punctuation and
guotations omitted). Indeed, “[o]nly the mosataint remarks, whose intent could be nothing
other than to discriminate[,] constitutdirect evidence of discrimination.” Id. (internal

guotations omitted). Thus, “[ijn an age discmation context, the quintessential example of
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direct evidence would be a management menthra saying, ‘Fire Earley—nhe is too old.Id.
(internal quotations omitted).

Ostrander’s statement that Plaintiff “was lsafly retiring in [his] position” falls far short
of this demanding standard. Therefore, even on its own, the statement is not direct evidence of
age discrimination. When viewed in its proper context, it becomes even clearer that the
statement is open to multiple interpretationstr@sler made the statement during his deposition
while explaining the management team’s decismaking process in discharging Plaintiff.
Ostrander testified that the faittat Plaintiff was an experiead producer, but still the lowest
producer of new business in the company, “gavéhassense that he waasically retiring in
position and we needed to—you know, that wasn’t helpful for us. We needed him to produce
new business.” Ostrander Dep., Doc. 38, 122:16X%ere is no doubt #t one could interpret
this remark as directed toward Plaintiff's pmrhance, rather than his age. Accordingly,
Ostrander’'s statement, at mostiggestsdiscrimination, leaving the trier of fact tmfer
discrimination based on the eviden This, by definition, is citonstantial evidence, not direct
evidence.See Earley907 F.2d at 1081-82.

2. Circumstantial Evidence

In the absence of direct evidence, Plaintgéerts that there is sufficient circumstantial
evidence of age discriminatido survive summary judgmentSeeDoc. 52, pp. 15-17. Even
after the Supreme Court’s decision @ross the Eleventh Circuit has continued to evaluate
ADEA claims based on circumstantial evidence undemMbBonnell Douglasburden-shifting
framework. See Mitchell v. City of LaFayeft804 F. App’x 867, 869 (11th Cir. 2013jms
704 F.3d at 1332-33. Under this franoeky a plaintiff may establish prima faciecase of
ADEA discrimination in a RIF case by showing th@if} he was in a protected age group; (2) he

was adversely affected by an employment denis{3) he was qualified for his current position
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or to assume another position at the timedicharge; and (4) thevidence could lead a
factfinder reasonably to conclutleat the employer intended to discinate on the basis of age.
Mitchell, 504 F. App’x at 870. Onca plaintiff establishes grima facie case of age
discrimination, the employer may rebut the resulting presumption of discrimination by
articulating at least on&egitimate, nondiscriminatoryeason for its action.ld. Upon this
showing, the burden shifts back to the plairtbfpproduce evidence that the employer’s proffered
reason is a pretext for discriminatiold. Importantly, though, “thburden of persuasion always
remains on the plaintiff in an ADEA case to proffer evidence sufficient to permit a reasonable
fact finder to conclude that the discriminatagimus was the ‘but-for’ cause of the adverse
employment action.”Sims 704 F.3d at 1332.

It is undisputed tht Plaintiff, who was 58 years old thie time of his termination, was in
a protected age group under the ADEA and that he suffered an adverse employment action. In
addition, the Court has already determinedt tRlaintiff was qualified for his positionSee
suprg Part lll.A.2.a. Therefore, to establish prima faciecase, Plaintiff must present evidence
that could lead a factfinder remmably to conclude that LWI imeled to discriminate on the basis
of his age.

Plaintiff first points to Ostrander’s statemenattPlaintiff “was basically retiring in [his]
position.” SeeDoc. 52, pp. 14-15. However, “a consation fragment, devoid of any
meaningful context, is simply too vague tcoye even generalized discriminatory animus.”
Standargd 161 F.3d at 1329. As the Cotmds explained, Ostrander’'stgment, put in its proper
context, clearly illustrates th&aintiff was being selected fordRIF because of his inability to
produce new businessSee supraPart IlIl.LE.1. No juror codl reasonably conclude, based on

this statement, that LWI intended to discimate against Plaintiff based on his ag&ee
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Standard 161 F.3d at 1329 (statement that “oldeople have more go wrong” is insufficient
evidence from which a juror could reasonabhdfia discriminatory animus where the broader
context does not show discrimination).

The only other piece of circumstantial evideticat Plaintiff attempts to use in making
his prima faciecase is his assertion that heswaplaced with younger sales ager@seDoc. 52,

p. 16. It is true that in 2009, the year thaaififf was discharged, LWhired four new sales

agents for its Maitland office, and that they were 38, 29, 25, and 25 years old at the time of his

discharge.SeeDoc. 60, 11 25-36. However, eachladge agents was already working for LWI
months before Plaintiff was discharge8ee id.at 1 25, 28, 31, 34. This belies the argument
that Plaintiff was “replaced” by these agenkdoreover, Plaintiff cannot make the showing that
he was “replaced” by younger sales agents, usxthe RIF’'s purpose was to reallocate LWI's
costs by hiring agents paid bylasy rather than commissiorSee Mitche|l504 F. App’x at 871
(“Although [the plaintiff] is corect that he could establishpama faciecase in the traditional
manner of showing that he was replaced by a yaumgkvidual, he is unable to make that
showing, as the purpose of the RIF was eallocate labor resources following a position
elimination.”). As explained pwiously, the new sales agentsravgaid a base salary because
they were inexperienced and had small bookisusiness, while Plaintiff and other experienced

agents had larger books of business and were paid by commisSieassupraPart Ill.A.2.c.

Plaintiff has not presented any evidence that he was replaced by another commissioned sales

agent. Accordingly, he has failed to produce sufficient evidence to estalplishaafaciecase
of age discrimination.
Even if Plaintiff had satisfied his burden of establishingrisna faciecase, LWI has

offered the RIF and Plaintiffack of new business production lagitimate, nondiscriminatory
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justifications for terminating himSee supraPart Ill.A.2.b. As a result, the burden shifts back
to Plaintiff to produce evidence that LWI's fiered reasons are pretext for discriminati@@ee
Mitchell, 504 F. App’x at 870. Plaintiff may satishys burden “either directly by establishing
that a discriminatory reason more likely thaat motivated the employeor indirectly by
showing that the proffered reassnunworthy of credese. Under the latteapproach, [he] must
demonstrate such weaknesses, aupibilities, inconsistencies, incoherencies, or contradictions
in the proffered reason that a reasonable factfindald conclude that it is unworthy of credit.”
Id. at 871 (internal citations omitted).

Plaintiff has not carried his bden here. He again points to the fact that LWI hired
younger sales agents in his attempshow that the RIF was pretextugeeDoc. 52, p. 18-19.
However, “the fact [that] a company eliminates some positions in a RIF while simultaneously
hiring younger workers in other p@sns is not sufficient to shothat the RIF was pretextual. A
plaintiff must also show that the new positions were similarly situated to those that were
eliminated in the RIF.” Beaver v. Rayonier, Inc200 F.3d 723, 728 (11th Cir. 1999). As
explained previously, Plaintifias not made this showing. y®&d this, Plaintiff has rehashed
the same arguments rejectey the Court previouslySeeDoc. 52, pp. 18-20. In sum, he has
presented insufficient evidence that a discriminateason more likely than not motivated LWI,
or that its proffered justificains are unworthy of credence. Agesult, Plaintiff has failed to
demonstrate pretext, and LWI is entitled sommary judgment on his ADEA discrimination
claim.

F. Plaintiff's FCRA Age Discrimination Claim

In Count VIII, Plaintiff dleges a claim for age dismination under the FCRASeeDoc.
13, pp. 14-15. Age discrimination claims undee FCRA are analyzed under the same

framework as ADEA claimsBrillinger v. City of Lake Worth317 F. App’x 871, 875 n.3 (11th
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Cir. 2008). Accordingly, the Court’s conclusitmat LWI is entitled to summary judgment on
Plaintiffs ADEA claim means that it is alsentitled to summary judgment on his FCRA age
discrimination claim.

G. Plaintiff's FMLA Interference Claim

The FMLA grants eligible employees thght to take up td2 workweeks of unpaid
leave annually “[bJecause @& serious health condition that makes the employee unable to
perform the functions of thgosition of such employee.29 U.S.C. § 2612(a)(1)(DMurlbert v.

St. Mary’s Health Care Sys., Inet39 F.3d 1286, 1293. The FMLAeates a private right of
action to seek equitable relief and moneyndges against employers who “interfere with,
restrain, or deny the exercise of oe @ttempt to exercise” FMLA rightdurlbert, 439 F.3d at
1293 (citing 29 U.S.C. 88 2615(a)(1), 2617(a)). To establish an FMLA interference claim,
Plaintiff must demonstrate, by preponderance of evidence, tiha was denied a benefit to
which he was entitled under the FMLAd. Plaintiff “need not allge that [LWI] intended to
deny the benefit—the employemsotives are irrelevant.”ld. (internal citations and quotations
omitted). Alternatively, Plaintiff may demonstrate that Limerferedwith the FMLA benefit.
Lowery v. Strength356 F. App’'x 332, 334 (11th €i2009). “Interfering wh the exercise of an
employee’s rights would include, for examplef oaly refusing to authorize FMLA leave, but
discouraging an employee from using such leavé.{quoting 29 C.F.R. § 825.220(b)).

Plaintiff argues that LWI wronglly denied his FMLA leavaequest or, alternatively,
that it interfered with his FMLA rightby discouraging him from taking a full montiseeDoc.

52, pp. 8-11. For the reasons discussed witreotsp Plaintiff's ADA falure to accommodate
claim, the Court finds that LWdlid not deny his request forraonth-long leave of absence.
Rather, LWI granted his request and Plaintifimivback to work two weeks after beginning his

leave, thereby terminatirthe leave period on his owisee supraPart 111.B.
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The Court does, however, find merit in RIf's argument that LWI discouraged him
from taking a one-month leave of absence.il@VlcClain’s suggestioto “push through” does
not rise to the level oflenyingPlaintiff's request for a msonable accommodation or FMLA
leave, a reasonable juror could interpret the remarldisasuragingPlaintiff from taking the
leave. See Lynch v. City of Largo, FJaNo. 8:10-cv-1064, 2011 WL 4634020, at *8 (M.D. Fla.
Oct. 5, 2011) (finding a genuine issue of matefiaak as to whether the employer discouraged
the plaintiff from taking further FMLA leave wherafter the plaintiff took a period of leave, her
supervisor asked her why she was missingmeh work and what was wrong with her).
Accordingly, there is a genuinssue of material fact as tehether LWI discouraged Plaintiff
from taking the leave, antthe Court will deny LWI summary judgment on Plaintiff's FMLA
interference claim.

V. CONCLUSION

For the aforementioned reasons, LWI's Matfor Summary Judgment will be granted in
part and denied in part. As norgene issues of material factistx LWI is entitled to a judgment
in its favor on Counts I, II, lll, IV, V, VI, Vil,and VIII of the Amended Complaint. Because a
genuine issue of material fact exists a€tunt 1X, Defendant’s Motion for Summary Judgment
will be denied as to Plaintiff’'s FMLA intéerence claim and it will proceed to trial.

Accordingly, it is herebpRDERED andADJUDGED:

1. Defendant Lassiter-Ware, Inc.’s Mmii for Summary Judgment (Doc. 46) is
GRANTED in part andDENIED in part.

a. The Motion for Summary Judgmentgianted as to Counts I, II, 111, IV,
V, VI, VII, and VIII.

b. The Motion for Summary Judgmentisniedas to Count IX.
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2. At the conclusion of this litigation, anil summary judgment will be entered in
favor of Defendant Lassiter-Ware, Inc. on Couhtél, IIl, IV, V, VI, VII, and VIII of the
Amended Complaint.

DONE andORDERED in Orlando, Florida on August 16, 2013.

Charlene Edwards Honeywell ]

Inited States District Judge

Copies furnished to:

Counsel of Record
Unrepresented Parties
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