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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

UNITED CREDIT RECOVERY, LLC,
Plaintiff,

V. Case No: 6:11-cv-1714-Orl-31KRS

JASON BEXTEN, IMPERIAL
RECOVERY PARTNERS,LLC, |
RECOVERY LLC, REGENT ASSET
MANAGEMENT SOLUTIONS,
MICHAEL SCATA, ERIC HAM, SHANE
SCHNEIDER, MICHAEL REEDS, JOSH
MILLER, BART OWENSand SHANE
SCHNEIDER,

Defendants.

ORDER

This matter comes before the Court without a hearing on the Motion to Dismiss (Dog. 123)
filed by Defendant Bart Owens (“Owens”) atite response in opposition (Do&6} filed by the
Plaintiff, United Credit Recovery, LLC (“UCR. Owenscontends that this Court lacks personal
jurisdiction over him and that UCR has failed to state a claim against him.

BACKGROUND

The instant dispute involves a falling out among debt collectors. The relationships and
disputes at issue here are difficult to summarize. But, briefly stated, thiositisaas follows:
UCR buys debts from the original creditors and then assigns it to debt collecimeagwhile
retaining ownership of the debt. Defenddason Bexten (“Bext&nhwas aprincipalin a number

of such agencies including Defendant Recovery LLC (“I Recovery) -- providing dialing and
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data management software and hardwarthem At all relevant times| Recoverywas a Nevada
LLC and Bextenwas a Nevada resident. Owens, also a Nevada resident, was the colls
manager for | Recoveryln October 2011, feger a fallingout between Bexten and UCR, Bext
terminatedthe ability of UCR ad one of its collections agencies, World Recovery Service
(“World Recovery”),to use certaiequipment and software he had providédis renderetCR
temporarilyunable to make any debt collections. Bexito begano have | Recovergollecton
UCR’s accounts foBexten’'sown benefit, to pay off sums allegedly owed to himOmfendant
Imperial Recovery Partners LLC (“Imperial Recovery”), a collectionsi@gié which Bexten had
been a principal and whidilegedly had been taken over by UCR.

On Odober 25, 2011, approximately two weeks after Bexten termirthedse of the
equipment and software, UCR filed the instant suit, along with a motion for a tegny
restraining order to restore its ability to collect on its accounts and to bamBeoxtecontinuing
to do so. (Doc. 1, 3). The TRO issued the same day. (Doc. 6). On November 4, 2011,
through a hearing on the TRO, the parties entered into settlement that resutsedissolution
and allowed the parties to resume their (now separate) debt collectiotiescti@n May 8, 2012
UCR filed an amended complaint (Doc. 100

According to the allegations of tremended complaintvhich are accepted as true f
purposes of resolving this motio®@wens“acted within the scope and serviokthe entities of
which he was an employee or agent but also committed intentional torts for whiehetities
and he are personally liable as alleged herein.” (Doc. 1081at BCR alsoalleges thaDwens
travelled to Florida twice to work in theffices of World Recovery and UCR, and to trg

employees of World Recovery. (Doc. 100 at 7).
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STANDARDS

Motionsto Dismissfor Lack of Personal Jurisdiction
A plaintiff seeking the exercise of personal jurisdiction over a nonresident defdedas
the initial burden of alleging in the Complaint sufficient facts to make out a primadaseeof

jurisdiction. Posner v. Essex Ins. Co., Ltd78 F.3d 1209, 1214 (11th Cir.1999); see 8lstski

Linie Oceaniczne v. Seasafe Transp., A& F.2d 968, 972 (11th Cir.1986) (describing procedure

for plaintiff to establish personal jurisdiction under Florida’'s lamg statute). Where a
defendant challenges jurisdiction by submitting affidavits in support of itsigmgsithe burden
traditionally shifts back to the plaintiff to produce evidence supporting jurisdictigieier v. Sun
Int’l Hotels, Ltd, 288 F.3d 1264, 1269 (11th Cir. 200R@sner 178 F.3d at 1214; see alBolski

Linie Oceaniczne795 F.2d at 972.

To exercise personal jurisdiction over a defendant, the Court must determinerwhethe

exercise of jurisdiction is: (1) specific or general; (2) appropriate urngerstate’s longrm
statute; and (3) comports with the Due Process Clause of the Fourteenth Amendheshinitet
States Constitution.HelicopterosNacionales de Colombia, S.A. v. Hall6 U.S. 408 (1984)
Stubbs v. Wyndham Nassau Resort€§stal Palace Casino447 F.3d 1357, 1360 (11th Ci
2006);Horizon Aggressive Growth, L.P. v. RothstKmss, P.A.421 F.3d 1162, 1166 (11th Ci
2005);see also Venetian Salami Co. v. Parthenais! So. 2d 499, 502 (Fla. 1989).

Specific jurisdictionis founded on a defendant’s activities in the forum that are relat
or arise out of the cause of action alleged in the compl&nibbs 447 F.3d at 1360 n. 3 (citin
Consol. Dev. Corp. v. Sherritt, Inc216 F.3d 1286, 1292 (11th Cir. 2000)lf. a defendant is
subject to specific jurisdiction on one claim but not another, the Court may, tainc

circumstances, exercise personal jurisdiction over the defendant as todoog dA CHARLES
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ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDBE § 1069.7
(3d ed. Supp. 2009)General jurisdiction arises from the defendant’s contacts with the forunp that
are not directly related to the cause of action being litig&athbs447 F.3d at 1360 n. 3 (citing
Meier, 288 F.3d at 1269)If the defendant is subject to the general jurisdiction of the coupt, it
must respond in that court to any claim in the complaint. Id.

The exercise of specific jurisdiction comports with due process if the defendacertan

“minimum contacts” with the forumint’l Shoe Co. v. Washingtp 326 U.S. 310, 316 (1945

N—r

(quotation and citation omittedyee also, e.g., Fraser v. Smih94 F.3d 842, 845 (11th Cif.
2010). In assessing these contacts, the Court must determine whether the defendaffuljyurpose
availed itself of the privilege of conducting activities in Floridar purposefully establishefl
contacts in Florida- and whether there is a sufficient nexus between those contacts apd the
litigation. Diamond Crystal Brands, Inc. v. Food Movers Int'l, In693 F.3d 1249, 1267 (11th
Cir. 2010).
ANALYSIS
At page 7 of itsresponselJCR contendsthat Owens is subject to specific jurisdictipn
under one of the following two provisions of the Florida’s l@ngy statute:

(1) Any person, whether or not a citizen or resident of this state, who personally or
through an agent does any of the acts enumerated in this subsection therelsy submit
himself or herself and, if he or she is a natural person, his or her personalntapirest
the jurisdiction of the courts of this stdte any cause of action arising from the doing of

any of the following acts:

(a) Operating, conducting, engaging in, or carrying on a business or business wentur|
this state or having an office or agency in this state.

(b) Committing a tortious act within this state

FLA. STAT. § 48.193(1).




Despite making this argument in itesponsg UCR does not allege in the amended

complaint that Owens operated, conducted or otherwise engaged in business in Floritia
bring himself within Section 48.193(4). UCR does allegan that documenthat all of the
defendants “engaged in substantial and not isolated activity within Floridathisuis not the
equivalent of an allegation that the defendants engagedsiness within the stateRather, it is
an allegation that would support the exercise of general jurisdiction under Fla§ S&t193(2).
But UCR does not argue in its response that Owenshbigest to general jurisdiction.

In relationto Section 48.193(10)(b), UCR does allege that Owens futied intentional

SO as

torts” (Doc. 100 at B It does notspecifythat the intentional torts occurred within the state of

Florida However, as Owens does not contest the pthet Court will assume that UCR h
sufficiently alleged that Owens committedogtibus act within this state.

In response to tise allegations Owens has submitted an affidavit (Doc. 4B3in which
he denies having any knowledge of or involvement in any of the alleged misconduztreg\st,

the burden shifts back to Plaintiff ppoduce evidence supporting jurisdictioBeeMeier v. Sun

S

Int’l Hotels, Ltd, 288 F.3d 1264, 1269 (11th Cir. 2002). Plaintiff is required to substantiafe the

jurisdictional allegations in the complaint by affidavits or other competent,psradf not mesly
reiterate the factual allegations in the complaint. Bgein Co. v. Peninsular Supply C&09 So.
2d 207 (Fla. 4th DCA 1975).

UCR attempts to meet this burden by pointing to the affidavit of its director, Leg

nard

Potillo (Doc. 31), which was originally submitted in support of the motion for a tempagrary

restraining order. According to UCR’s response to the instant motion, Potdbragraph 17 of

his affidavit “identifies Owens as a person who directly downloaded the &iG®mer account

informaton and removed it from UCR'’s server so that it could not access its business rec
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transact business.” (Doc. 136 at 9). However, the cited passage of Potillo’s affideotitat all
conclusive as to Owens’s participation in the alleged misdeeds:
17. Michael Reeds (“Reeds”) (I Recovery’s senior information technology
employee) and Shane Schneider (“Schneider”) (who is Bexten’s cousin) are
computer programmers for Imperial Recovery and | Recovipparently at
Bexten'’s direction, Owens, Reeds, and/or Schneider directly downloaded UCR’s
customer account information and then removed it from UCR’s server so that it
cannot access its business records to transact business.
(Doc. 31 at 4) (emphasis added) Potillo is simply hazarding a guess as to mhest likely
culprits, not providing testimony based on personal knowledge. This “evidence” is noeatiffici
to meet UCR’s burdenand UCR offers nothing elseAccordingly, the motion is due to Qe
granted*
In consideration of the foregoing, it is hieye
ORDERED AND ADJUDGED that the Motion to Dismiss (Doc. 123) GRANTED,
and all claims against Defendant Dale Owenstd@M I SSED WITHOUT PREJUDICE FOR
LACK OF PERSONAL JURISDICTION, as set forth above.

DONE andORDERED in Orlando, Florida on October 18, 2012.

éGRE@hY A. PRESNELL
UNIYED STATES DISTRICT JUDGE

Copies furnished to:
Counsel of Record
Unrepresented Parties

! Because the Court finds that UCR has failed to satisfy this burden, it will nosaddre
Owens’s arguments regarding the corporate shield doctrine or Rule 12(b)(6).

2 The Court previously granted Owens’s motion to dismiss for lack of jurisdictionc. (D
74). However, that dismissal was on a slightly different basis. Therefor€otlré will permit
UCR one final opportunity to demonstrate that Owens is subject to jurisdiction in the afotlit
state. Should it wish to attempt to do so, UCR may file a second amended complaiftefore
November 2, 2012.
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