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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

DENNIS E. ALLMAN,
Plaintiff,
-VS- Case No. 6:12-cv-549-0Orl-36DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Memorandum Opinion & Order

The Plaintiff brings this action pursuant to 8wcial Security Act (the Act), as amended, Tit

e

42 United States Code Section 405(g), to obfadticial review of a final decision of th

11}

Commissioner of the Social Security Administration (the Commissioner) denying his claim for
Disability Insurance Benefits (DIB) and SuppleméBecurity Income (Spbenefits under the Act
The record has been reviewed, including angcript of the proceedings before the
Administrative Law Judge (ALJ), the exhibits tlland the administrative record, and the pleadings
and memoranda submitted by the parties in this case. Oral argument has not been requested.
For the reasons that follow, the decision of the Commission&®@ESERSED and

REMANDED.
l. BACKGROUND
A. Procedural History

Plaintiff filed for a period of disability, B and SSI benefits on July 10, 2009, alleging|an

onset of disability on October 31, 2008, due to chronic obstructive pulmonary disease (COPD)
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degenerative disc disease, esophageal disease, depreBsi60-63, 122-29. His application w
denied initially and upon reconsideration. R. 677284. Plaintiff requestealhearing, which waj
held on September 13, 2010, before Administratiwe ladge Pamela Houston (hereinafter refer
to as “ALJ”). R. 30-57. I decision dated October 13, 2010, Ahd found Plaintiff not disabled
as defined under the Act through the date of kersibn. R. 13-23. Platiff timely filed a Request]
for Review of the ALJ’s decision which thgpeals Council denied on February 9, 2012. R. 120
Plaintiff filed this action for judicial review on April 11, 2012. Doc. 1.

B. Medical History and Findings Summary

At the time of the hearing, PHiff was 52 years of age, ahdd completed the ninth grag
in 1973. R. 33, 159. Plaintiff hadgtaelevant work was that &borer/roofer requiring him to liff
up to one hundred pounds. R. 34, 155, 161-62. Accgridi the VE who testified at the hearin

Plaintiff's past relevant work consisted of aratician helper, classified as heavy work, an
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general construction worker, also heavy work. R.l & had no driver’s license for 12 years because

of a DUIL. R. 36.
Plaintiff's medical history is set forth in detail in the ALJ’s decision. By way of sumn
Plaintiff complained of degenerative disc disease g herniated disc and pain in his legs and f

COPD, and depression. R. 38, 40. In June 2008y anfenths before Plaintiff's alleged onset da

ary,

eet,

hte

of October 31, 2008, Plaintiff wasen by Dr. Michael Broom complaining of “significant low back

pain, right greater than left posterior thigh aaff down to the foot.” R. 244. Dr. Broom documented

central lumbar tenderness, and a reduced range of motion in the lumbar spine, and noted
MRI performed on December 14, 2007 revealed a akektruded disc at L5-S1, with a possik

annular tear. R. 244, 258, 276, 308. Dr. Broom diagmhdlsimbar disc degeneration, stenosis w

!Plaintiff's date of last insured is June 30, 2013. R. 150.
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radicular symptoms.” R. 244. Lumbar epidural iti@es were administered three times in July 20
but these only helped for “a short time.” R. 244&intiff reported he tried to work, but “if h
works a couple of days, his pain becomes excragand then he has to take time off”; an updg
lumbar MRI was ordered and Plaintif&s to return after that testdscuss surgical options. R. 24

Plaintiff underwent another lumbar MRin February 15, 2010 which showed d
degeneration with a mild to moderate diffuse annular disc bulge at the L3-4 level and bon
impingement for the intraspinal L4 nerve roots; disgeneration at L44&vel and a small centrg
annular tear; and “marked disc space narrowinghet.5-S1 level; a posterior vertebral osteoph
formation and a mild to moderate diffuse annulac thulge; a superimposed left paracentral herni
disc with borderline impingement of the S1 nervesglefit greater than right; and milder to moder
narrowing of the neural foramina within borderline impingement for the foraminal L5 nerve roq
346-51, 386, 397. The following month, in Margf@10, Plaintiff was evaluated by Dr. Jas
Conaughty, a neurosurgeon who concluded thantffa “axial low back pain is without any
clearcut radicular symptoms, and wakes him fetgep at night.” R. 389-90. Dr. Conaughty opir]
that these “are all very poor prognostic indicators for surgical indications,” and he recomn|
continued nonoperative treatment. R. 390. Plimtas then Plaintiff was seen at the P4

Management Center for continued complaintsbatk pain, as well as numbness in the lo
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extremities and he was diagnosed with Lumbar Facet Arthropathy; Displacement of |lumbar

Intervertebral Disc without Myelopathy; Lumbago; Sciatica; and Fibromyositis; he was pres
a series of epidural steroid infems and pain medications. R. 324-28.

On September 24, 2009, Dr. Hopkins perforraemnsultative examination, and diagnog
Plaintiff with Lumbosacral pain, Disc Disease watbiatica; Depression with Suicidal Ideation; Hi
Blood Pressure; Numbness, sciatica into his lelgistary of a possible heart attack; Gastroesoph
Reflux Disease; Recurring headaches, Migrsim@d Chronic Cough, cause unknown. R. 283.
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Austin performed a consultative mental evaluatioRlaintiff and concluded that Plaintiff's soci

A

functioning and his functional ability were moderately impaired based on his mood and symptoms

of depression. R. 289. Plaintiff was also treated sporadically for pulmonary problems (R. 3

which testing showed returned to normal spiromeftis medication. R. 312. Plaintiff was seen

D5-11),

by

Dr. Quililan on June 3, 2010 for continued managermims breathing issues, diverticulitis and bgck

pain and Plaintiff was told to continue taking Advair for the COPD. R. 375.
After reviewing Plaintiff’'s medical recosdand Plaintiff’'s testimony, the ALJ found th
Plaintiff suffered degenerative disc disease withlmraiated disc and borderline neural impairmg

chronic obstructive pulmonary disease (COPD), alcohol abuse, tobacco abuse, and d¢g

At
N,

pressis

disorder, which were “severe” medically deterabie impairments, but not severe enough to npeet

or medically equal one of the impairments listed in Appendix 1, Subpart P, Regulations No. 4
14. The ALJ determined that Plaintiff retairtbé residual functional cap&c(RFC) to perform a
range of light work. R. 15-20. Based upon PI#istRFC, the ALJ determined that he could r
perform past relevant work. R. 21. ConsidgrPlaintiff's vocational profile and RFC, the AL
applied the Medical-Vocational Guidelines (thelg)y, 20 C.F.R. Pt. 404, Subpt. P, App. 2, and, b4
on the testimony of the vocational expert (“VE"g thLJ concluded that Platiff could perform work
existing in significant numbers in the national ecop@asismall parts assembler, lunchroom or col
shop attendant, and ticket taker. R. 22-23. Adogly, the ALJ determined that Plaintiff was n
under a disability, as defined in the Act, at any time through the date of the decision. R. 23

Plaintiff now asserts two points of error. Ejise argues that the ALJ erred by finding he |

the RFC to perform light work when the findirgfghe examining consultative physician, an opin

R. 13
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given great weight by the ALJ, would indicate a mesrictive residual functional capacity, and the

ALJ failed to include any mental limitations despike fact that she k& Plaintiff would have

moderate limitations in social functioning. $ed, he claims the ALJ erred by relying on the
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testimony of the Vocational Expert after posing a hypothetical question that failed to adequately
reflect Plaintiff's limitations. For the reasons that follow, the decision of the Commissioner is

REVERSED andREMANDED..

Il. STANDARD OF REVIEW

The scope of this Court’s review is limiteddetermining whether the ALJ applied the correct
legal standard$/icRoberts v. Bowe41 F.2d 1077, 1080 (1 Tir. 1988), and whether the findings
are supported by substantial evidenReghardson v. Perales402 U.S. 389, 390 (1971). The
Commissioner’s findings of fact are conclusive if supported by substantial evidence. 42 (U.S.C.
§ 405(g). Substantial evidenisemore than a scintillaie., the evidence must do more than mergly
create a suspicion of the existeéa fact, and must include such relevant evidence as a reasgnable
person would accept as adequate to support the conclésiote v. Chatgr67 F.3d 1553, 1560 (11
Cir. 1995) (citingWalden v. SchweikgB72 F.2d 835, 838 (I'Cir. 1982) andRichardson v. Perales
402 U.S. 389, 401 (1971)).

“If the Commissioner’s decision is supported by sabsal evidence, this Court must affirn

-

=

even if the proof preponderates against?tillips v. Barnhart 357 F.3d 1232, 1240 n. 8 (11th C
2004). “We may not decide facts anew, reweiglethdence, or substitute our judgment for tha{ of
the [Commissioner.]id. (internal quotation and citation omitte@yer v. Barnhart 395 F.3d 1206
1210 (11" Cir. 2005). The district court must view the evidence as a whole, taking into agcount
evidence favorable as well asfavorable to the decisiorzoote 67 F.3d at 156Gccord, Lowery
v. Sullivan 979 F.2d 835, 837 ('ICir. 1992) (court must scrutinizie entire record to determirle
reasonableness of factual findings).

The ALJ must follow five steps ivaluating a claim of disability5ee20 C.F.R. 8§ 404.152Q,

416.920. First, if a claimant is working at a sub#hgainful activity, he is not disabled. 20 C.F.R.




8§ 404.1520(b). Second, if a claimant does not hayempairment or combination of impairments

which significantly limit his physical or mentaliity to do basic work activities, then he does 1

ot

have a severe impairment and is not digabl@0 C.F.R. § 404.1520(c). Third, if a claimant’s

impairments meet or equal an impairment liste?0 C.F.R. Part 404, Subpart P, Appendix 1, he is

disabled. 20 C.F.R. § 404.1520(djourth, if a claimant’s impairments do not prevent him from

doing past relevant work, he is not disable20 C.F.R. § 404.1520(e)Fifth, if a claimant’s

impairments (considering his residual functional cépaage, education, and past work) prevent |

from doing other work that exists in thetioaal economy, then he is disabled. 20 C.F.

§ 404.1520(f).

Il.  ISSUES AND ANALYSIS

A. Plaintiff's Mental Limitations a nd his Residual Functional Capacity

Plaintiff claims that the ALJ should not hae&ind him able to perform a range of light work

when she failed to include any mental limitations in Plaintiffs RFC despite the fact that she
held Plaintiff would have “moderate difficultieg/ith social functioning (R. 14). The Commission
argues the ALJ properly evaluated the medical opingsn® Plaintiff's ability to do work activity

Residual functional capacity is an assessmesgdan all relevant evidence of a claimar
remaining ability to do work despite his impairments. 20 C.F.R. § 404.1548¢as v. Callahan
125 F.3d 1436,1440 (11th Cir. 1997). The focus ofahsessment is on the doctors’ evaluation
the claimant's condition and the medical consequences thite&ubstantial weight must be givd
to the opinion, diagnosis and medical evidenca wéating physician unless there is good caug
do otherwiseSee Lewis v. Callahat25 F.3d 1436, 1440 (11th Cir. 199#wards v. Sullivaj937
F.2d 580, 583 (11th Cir. 1991); 20 C.F.R. § 404.1527{0#a treating physician’s opinion on th

nature and severity of a claimant’s impairments is well-supported by medically acceptable
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and laboratory diagnostic techniquasd is not inconsistent with tieéher substantial evidence in the

record, the ALJ must give it controlling weiglt0 C.F.R. § 404.1527(d)(2). The ALJ may disco
a treating physician’s opinion or report regarding an inability to work if it is unsupported by obj
medical evidence or is wholly conclusor$ee Edwards937 F.2d 580 (ALJ properly discounte
treating physician’s report where the physiciarswasure of the accuracy of his findings g

statements.)

Where a treating physician has merely madelosocey statements, the ALJ may afford the

such weight as is supported by clinical or laory findings and other consistent evidence (

claimant’s impairments See Wheeler v. Heck|ef84 F.2d 1073, 1075 (11th Cir. 1986¢e also

Schnorr v. Bower816 F.2d 578, 582 (11th Cir. 1987). Wiaetneating physician’s opinion does not

warrantcontrolling weight, the ALJ must nevertheless weigh the medical opinion based on
length of the treatment relationship and the frequehexamination; 2) the nature and extent of
treatment relationship; 3) the medical evidengg®rting the opinion; 4) consistency with the rec
as a whole; 5) specialization in the medical issiassue; 6) other famts which tend to support g
contradict the opinion. 20 C.F.B404.1527(d). As a general rule, a treating physician’s opini
normally entitled to more weightdh a consulting physician’s opinioSee Wilson v. Heckler34
F.2d 513, 518 (11th Cir. 1984¢e als®0 C.F.R. § 404.1527(d)(2).

The ALJ must “state with particularity the wgéit she gave different medical opinions and
reasons thereforeSharfarz v. Bower825 F.2d 278, 279 (11th Cir. 1986) (requiring the ALJ
articulate his reasons for “giving no weight te tiagnoses accompanying the test results.”).
Eleventh Circuit has clarified the standard @m@mmissioner is required to utilize when consider

medical opinion evidence. Winschel v. Commissioner of Social Secufi8l F.3d 1176, 1178—7
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(11th Cir. Jan.24, 2011), the Eleventh Circuit hisldt whenever a physician offers a statement

reflecting judgments about the nature and sevefigclaimant’s impairments, including symptomns,
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diagnosis, and prognosis, what the claimant can still do despite his or her impairments, fand th

claimant’s physical and mental restrictions, tlaesnhent is an opinion requiring the ALJ to state W
particularity the weight given to it and the reasons ther&o(citing 20 CRF 88 404.1527(a)(2
416.927(a)(2)Sharfarz 825 F.2d at 279. The Eleventh Circuit sththat “ ‘[iJn the absence of such
a statement, it is impossible for a reviewing court to determine whether the ultimate decisior]
merits of the claim is rationahd supported by substantial evidenc@Vinschel631 F.3d at 1178-79

(quotingCowart v. Schwieke662 F.2d 731, 735 (11th Cir. 1981)).

th

on the

In the instant case, the ALJ made the following residual functional capacity determingtion:

After careful consideration of the entiexord, the undersigned finds that the claimant
has the residual functional capacity to perform light work as defined in 20 CFR
404.1567(b) and 416.967(b) except he couldhid carry ten pounds frequently and

20 pounds occasionally; he could stand, sit and walk six hours in an eight-hour
workday; he could occasionally stoop, crouand climb ladders, ropes and scaffolds;
and, he should avoid concentrated exposure to dusts, gases and poor ventilation.

R. 15. The ALJ found that Plaintiff was not capaiflperforming his past tevant work (R. 22), buf

he could perform other work in the national ecogpamn a ticket taker, small parts assembler, pnd

lunchroom or coffee ship attendant. R. 23-23, 53.
The Commissioner says nothing specifically alibatALJ’s omission tsm Plaintiff’'s RFC

of the moderate difficulties in social functioning that she found he had.

The Commissioner acknowledges Dr. Austin’s opirthat Plaintiff had moderately impairgd

social function based on his reports of depression symptoms and limited interactions (R. 289) bu

argues that the ALJ properly also gave “significagight” to the opinions of the non-examining state

agency reviewing physicians who opined Plaintiffisntal impairments were not severe and caysed

no more than mild restrictioof activities of daily living, ananild difficulties in maintaining socia

functioning, and moderate difficulties in maintainaancentration, persistence, or pace. R. 291-304,

352-365. Ifthat is the case, uniféinschelthen the ALJ is required &xplain why she reached that

conclusion.




Moreover, since the ALJ did adopt Dr. Austinisinion of Plaintiff “moderate difficulties ir

social functioning” in the portion of her opiniahiscussing whether his mental impairments 1

het

listing-level severity (R. 14), shexred in failing to explain why she inconsistently chose nat to

include itin Plaintiff's RFC. The ALJ discussiu four functional areas summarized by application

of the Psychiatric Review Technique, which are gaties used to assist the ALJ in determining

Steps Two and Three which of the claimant’s mental impairments are severe and from which

must determine the mental functional limitatiars the claimant's ability to perform basic wark

activities. See 20 C.F.R. § 404.1520a(c); SSR 96—8p, 1996 WL 374184, *4 (S.S.A. July 2,
Determination of the functional limitations is a “highly individualized” and fact spe
determinationld. Work related mental activities include the ability and aptitude to understand,
out, and remember instructions; use judgment in making work-related decisions; r¢
appropriately to supervision, co-workers and wdkagions; and deal with changes in a routine w

setting. 20 C.F.R. § 404.1521(b). The category of shamaktioning refers to the capacity to interg

independently, appropriately, efftively, and on a sustained basith other individuals. 20 C.F.R!.

Pt. 404, Subpt. P, App. 1, § 12.00.

Because the ALJ found Plaintiff had “moderat@idilties in social functioning” (R. 14), sh

erred by not including it in Plaintiff's RFC and in the hypothetical to the 8Ee, e.g., Berry \|.

Astrug 2011 WL 1135091, *7 ( M.D. Fla. Mar. 28, 2011) (“Under the guidan@éiagchelthe ALJ
is most certainly required to account for Pldflgtimoderate limitations in social functioning whg
stating a hypothetical question for the VE's inpuiClements v. AstryeNo. 3:08—cv—65- J-HTS
2009 WL 260980, *6 (M.D. Fla. Feb. 4, 2009) (remandwligere the ALJ did not indicate wheth
medical evidence supported finding Plaintiff coplerform basic work actities in spite of the
moderate limitations in maintaining social ftoaing, activities of daily living and concentratio

persistence and pace, and did not implicitly account for the limitation in his hypothetical

at

the AL.
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vocational expert). The ALJ stated that sleuded the degree of limitation in the PRT “paragraph

B” mental function analysis in determiningaiitiff's RFC (R. 15); however, the ALJ failed {

include Plaintiff's moderate limitations in socfahctioning. Accordingl, the ALJ’s decision was

not based on substantial evidence.

B. Plaintiff's Mental Limitations in the Hypothetical to the VE

Plaintiff argues that the ALJ also erred by matluding his moderate difficulties in soci
functioning as part of the hypothetical to the VEaiRiff is correct that case law in this circy
requires that the ALJ employ hypothetical questiwshih are accurate and supportable on the re
and which include all limitations or restrictions of the particular claimBendley v. Heckler767
F.2d 1561 (1% Cir. 1985). Where the hypothetical elmyptd with the vocational expert does T
fully assume all of a claimant’s limitations, thecision of the ALJ, based significantly on the exp
testimony, is unsupported by substantial evidemtdeat 1561 (quotin@renam v. Harris621 F.2d
688, 690 (% Cir. 1980)).

The ALJ first asked the VE a hypothetical which did not include any mental limitation

52) and found that with certain physical restrictitmsly), Plaintiff would be able to perform oth¢

work in the economy. R.53. The ALJ found at Step Five:

If the claimant had the residual functioralpacity to perform the full range of light
work, a finding of ‘not disabled’ would be directed by Medical-Vocational Rule
202.11. However, the claimant’s ability to perform all or substantially all of the
requirements of this level of work sideen impeded by additional limitations. To
determine the extent to which these liridas erode the unskilled light occupational
base, the Administrative Law Judge askexitbcational expert whether jobs exist in
the national economy for an individual with the claimant’s age, education, work
experience, anesidual functional capacityl he vocational expert testified that given

all these factors the individual would be able to perform the requirements of
representative occupations at the light exertional level, SVP 2, such as small parts
assembler (DOT 739.687-030 with 998 jobs in the State of Florida and 40, 3339
nationally); lunchroom or coffee shop attendant (DOT 311.477-014 with 8,742 jobs
in the State of Florida and 162,800 nationally); and ticket taker (DOT 344.687-010
with 1,008 jobs in the State of Florida and 23,256 nationally).

R. 22 (emphasis added).
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At the hearing, the ALJ asked a second hypothetical of the VE about an individual w
addition to physical restrictions) would need tasksstcompleted where they were “simple, routi
and repetitive” and “interaction with third parties is that which is necessary to complete th
otherwise brief or superficial . . . [m]eaning thdtyou said a ticket taker, for instance, if t
individual needs to say, hello, welcome to whaterdrere’s how much it is or here is your tick
thank you, other than something just informationalemessary just to complete that task.” R. 531

The VE’s answer to this second hypothetical was that the additional physical and
limitations would preclude two categories of jobepdetely and reduce the number of available j
in the third category of ticket taker. R. 54. The ALJ did not comment in the decision abg
second hypothetical that included metfitaltations, or the VE’s response té. itAlthough the ALJ
may rely on medical evidence which explicitly or implicitly accounts for a mental limitatig
proposing a hypothetical question to the ¥Be Winscheb31 F.3d at 1180-81, the ALJ does 1
specifically discuss the medicavidence on which she reliedarrett v. Comm’r of Soc. Sed\o.
10-13911, 422 F. App’x. 869, 872 (11th C2011) (finding a hypothetical — pogtinschel—
restricting a claimant to “simple and routinasks” adequately accounted for concentrati
persistence, and pace difficulties where the medwidence demonstrated the claimant retained
ability to perform such tasks despite moderatficdities in concentration, persistence, and pac|

The Commissioner contends that the ALJ accounted for Plaintiff's moderate limitati

social functioning in the hypothetictd the VE — citing R. 21 (Do@0 at 12) — however, it is cled

>The Commissioner attempts to argue that the ALJ did rely on the response to the second hypothetical (Doc

mental
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13), but she could not have relied it since she found Plaistifiicperform all three occupations of small parts assembler,

lunchroom or coffee shop attendant, and ticket te&keeR. 22. The Commissioner’s attempts to argue that the error in fin
Plaintiff could perform all three types of jobs weamless is rejected for the reasons stated above.

®Although the Commissioner points out that the Eleventh Circuit has not apfitisdneto cases involving moderat

ding

b

limitations in social functioning, other district courts, cisegbrg have and such an application is consistent with including all

of Plaintiff's severe mental limitations in any hypothetical to the \Aee Winscheb31 F.3d at 1180 n.1 (an ALJ mu

incorporate the results of the PRT into his findings and conclusidiogke v. Barnhart405 F.3d 1208, 1213-14 (11th Ci.

2005) (holding ALJ erred in failing to analyze or document clatta@ondition in the areas of social functioning and episo
of decompensation).
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the ALJ didnotrely on the VE’s response to the second hypothetical, which was the only one that

included mental limitations. Additionally, there was no “medicadlence which explicitly or
implicitly accounted” for Plaintiff’'s moderate limitatns in social functioning which equated to t
ALJ’s restriction in the hypothetita “interaction with third parties is that which is necessary
complete the task, otherwise brief or superficial.” R. 53-54.

As the Commissioner acknowledges, the ALJ did not rely on the state agency phys

opiniong, which found that although Plaifi had depressive disordéis condition was not sevef

and that he had only mildféiculties in social functioningSeeR. 301-30 (“findings suggest thie

[claimant] from a mental standpoint is capable of performing work tasks within his objec

physical capabilities”); R. 362-64 (The claimant’s lirtiias are otherwise attributed primarily tg

to

icians’

e

tively

a

physical condition . . . while there may be some mental deficits present the claimant’s impairment

does not currently meet or equal a mental listing.”).

The ALJ accurately summarized Dr. Austinfsinion, to which the ALJ assigned significgnt

weight, as Plaintiff was limited by moderate impaintsan social functioningR. 19. Dr. Austin did
not stipulate that although Plaintiff was moderately limited in social functioning he maintain
ability to “interact with third parties” to the exte“necessary to complete the task, otherwise 4
or superficial,” the way th ALJ qualified the limitationCf. Clements v. Astrudlo. 3:08—cv—65- J

HTS, 2009 WL 260980, *6 (M.D. Fla. Feb. 4, 2009n{eanding where the ALJ attempted to acco

for claimant’s moderate limitations in maintaigisocial functioning, activities of daily living and

concentration, persistence aratp by precluding her from holding occupations which “required
than occasional contact with the public”).
The ALJ's omission of Plaintiffs moderate limitation in social functioning from

hypothetical to the VE was error, and as such, the ALJ's decision was not based on sul

‘Doc. 20 at 11-12.
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evidence.Nuno v. AstrugCase No. 6:06-cv-1906-ORL-KR3)08 WL 725603, *4 (M.D. Fla. Mar}

17, 2008) (remanding where the ALJ failed to include limitations arising from claimant’s n
impairment in the hypothetical question posed to the VE).
C. Other Limitations in the Residual Functional Capacity and the Hypothetical

Plaintiff claims that the ALalso should not have found him able to perform a range of

ental

ight

work when the findings of the examining coltative physician, an opinion given great weight py

the ALJ, indicated a more restrictive RFC. The ALJ determined that Plaintiff had the RFC to perform

light work except he could lift and carry ten poufrégjuently and 20 pounds occasionally; he co

stand, sit and walk six hours in@ight-hour workday; he couitcasionally stoop, crouch, and climb

ladders, ropes and scaffolds; and he shoutiidaconcentrated exposure to dusts, gases and

ventilation. R. 15.

uld

poor

Plaintiff argues that the ALJ erred by not imting some of the limitations assigned by Dr.

Hopkins in the residual functional capacity, suchiaopinion that Plaintiff “would need periods
rest due to stiffness and pain in his back”; Pl#intuld stand and walk tmur to six hours, not fou
to eight hours as noted by the ALJ; and thatrfiféis lifting of thirty pounds occasionally, fifteel

pounds frequently would be “done better in a sitting position.” R. 283. The ALJ omits

limitations from the RFC determation. R. 15, 18. Plaintiff argaehat the ALJ was required fo

explain how she reached her RFC assessment bgieixyg why she credited only part of the opini
of Dr. Hopkins, an opinion to which she assigneegagmeight. Plaintiff also argues that the er
permeated the hypothetical to the VE, which included the defective RFC.

Although the Commissioner concedes Dr. Hopkapsnion contained additional restrictior
which the ALJ chose not include in the RFC, the Commissioner argues that the ALJ p
determined Plaintiff's RFC based “not on a singlelioa@ opinion but on the record as awhole.” T

Commissioner argues that the ALJ “may choos&ltipt medical opinions when determining RF(

-13-

L

these

DN

for

S
operly

he

N~ »
il




but “such statements are not necessary for an ALJ to determineaRBEGhe ALJ “implicitly”
included rest periods and lifting better fronsidting position. Doc. 20. While the ALJ is n
required to adopt a medical opinimygarding a claimant’s functionalityholesale, in this case, th
ALJ specifically gave great weight to Dr. HopKinpinion and then omitted certain of the functior
limitations he assigned without further comment.
On remand, the ALJ will either incorporatelie hypothetical the limitations included in §
Hopkins’ opinion to which she gave great weight or explicitly state why they were not incl
specifically the length and duration of rest biedikting from the sitting position, and the amount

time Plaintiff could stand/walk.

V. CONCLUSION
For the reasons set forth above, the ALJ'ssdeniis not consistent with the requirementg

law and is not supported by substantial evidence. Accordingly, the BEVERSES and

REMANDS the Commissioner’s decision pursuant to sesgdour of 42 U.S.C. 8§ 405(g). The Cle

of the Court is directed to enter judgment consistttitthis opinion and, theafter, to close the file|

DONE andORDERED in Orlando, Florida on July 26, 2013.

David A. Baken

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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