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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
BRIAN LOCK,
Plaintiff,
V. Case No: 6:12-cv-680-Orl-36TBS
CITY OF WEST MELBOURNE, FLORIDA,
STEPHANY ELEY, MICHAEL HAZLETT,
and HAL ROSE,

Defendants.

ORDER

This cause comes before the Court on feurewed motions for summary judgment on
Plaintiff Brian Lock’s (“LocK) Second Amended Complaintl) Defendant Stephany Eley’s
(“Eley”) Renewed Motion for Summary Judgmébtoc. 172); (2) Defendant Michael Hazlett's
(“Hazlett”) Renewed Motion for Summary Judgnt (Doc. 173); (3) Cfendant Hal Rose’s
(“Rose”) Renewed Motion for Sumary Judgment (Doc. 174); aiid) Defendant City of West
Melbourne’s (“City”) Amended Renewedotion for Summary Judgment (Doc. 179).ock filed
a response in opposition to the Individual Defents’ motions (Doc. 175) and a response in
opposition to the City’s motion (Doc. 180). Updue consideration of the parties’ submissions,
including deposition transcripts, affidavits, meranda of counsel and accompanying exhibits,

and for the reasons that follow, the moti@ns granted-in-part and denied-in-part.

! Eley, Hazlett, and Rose are collectively refemeds the “Individual Defendants” and, together
with the City, the “Defendants.”
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BACKGROUND
A. Statement of Facts?
1. Introduction

This action arises from Lock’s terminatiomin his position as Chief of the City’s Police
Department by a 5-2 vote of the City Council on May 3, 2012. JSF, 11 1, 22; JPS, p. 23. Lock
had been employed by the City since DecemBef 880, and had served as Chief of Police since
January 6, 1990. JPS, p. 23. At the time otdnisination, Lock also served as a commissioner
on the Criminal Justice Standardnd Training Commission (“SJC”), a unit of the Florida
Department of Law Enforcement (“FDLE”) thatrssponsible for overseeing investigations and
discipline arising from law enforcement offiaeirsconduct, and for determining final disciplinary
action against officers. JSF, T 18; Docs.16®6-2, Deposition of Brian Lock (“Lock Dep.”),
21:18-22:20. At all relevant times, DefendantsyEdnd Hazlett served as council members on
the City Council, while Defendant Rose senasdthe City’s mayor and, as such, was a voting
member on the City Council. JPS, p. 23; Doc46®ffidavit of Hal Rose (“Rose Aff.”), 1 2.
Eley, Hazlett, and Rose each votedavor of Lock’s terminationSeeRose Aff., 1 3; Doc. 69-5,
Affidavit of Stephany Eley (“Eley Aff.”), § 3Doc. 69-6, Affidavit of Michael Hazlett (“Hazlett
Aff."), 1 3.

Lock’s employment agreement with the Cityppided that Lock could only be terminated

“for cause” upon “a majority (4) vetof the [City] Council at a properly noticed meeting wherein

2 This Statement of Facts is derived primarilynfrthe parties’ Joint Stipulation of Undisputed
Facts (“JSF”) (Doc. 106), the Joint Final PratiStatement (“JPS”) (Doc. 127), the deposition
testimony and affidavits of varioursdividuals, and accompanying exhibifEhe testimony of the
parties differs with respect to tkegents leading up to Lock’s ternaition. At this stage, the Court
is obliged to construe the facts in the light most favorable to L&deDavis v. Williams 451
F.3d 759, 763 (11th Cir. 2006).



Lock shall be afforded a hearing).”Doc. 43-1, p. 8. The Defendants maintain that Lock’s
termination was the result of his failure to properly investigate and report a theft of prescription
drugs by his subordinate, Charles Schrum (“8etij, and Lock’s allege efforts to obtain a
pension for Schrum after the theffeeDocs. 66—69. The Defendants believe that Lock’s actions
and inactions were part of a deliberate effort g, fdue to their friendship, to cover up Schrum’s
theft and ensure that Schrum received a penst@e. id Lock, on the other hand, claims that the
actual reason he was terminated was because of his refusal to fire another subordinate, James
Michael Helms (*Helms”), who waa political rival of Hazlett, Eley, and Rose, as well as Lock’s
perceived political alignment against the trieeDocs. 95, 99.

Under the City’s Charter, th@ity Council has the sole autligrto terminate individuals
it appoints to office, such as the Chief of Poli&=eWest Melbourne, Fla., Charter art. 111, § 1(b)
& art. XI, 8 1,available athttp://library.municode.com/index.aspclientld=11693. However, the
authority to hire and fire atither City employees lies exclusly with the City ManagerSee id.
art. V, § 4(a). The City’s Charter furtheropides: “Except for the purpose of inquiries and
investigations, the city councihd its members shall deal withe city officers and employees
who are subject to the directiand supervision of the city mager solely through the city
manager, and neither the citguncil nor its members shall give orders to any such officer or
employee, either publicly or privatelyld., art. lll, 8 8(b). Under Citpolicies, department heads,

such as the Chief of Police, may make recomua&ons to the City Manager regarding whether

3 Before April 6, 2010, Lock had been performimgder an employment agreement with the City
that permitted the City to terminate him at wieeDoc. 43-1, pp. 1-5. However, on that date,
Lock entered into the new employment agreemattit the City which provided that he could only
be terminated “for cause See idat 6-8.



to hire or fire a City employee, but the CitY§anager retains ultimate authority in making the
decision. Doc. 78, Deposition of Scott Morgan (“Morgan Dep. 1”), 7:13-8:9.

City policies prohibitthe City from terminating an guioyee due to his support of any
political candidate for officeld. at 69:20-22. City policies alswovide that “[e]very employee
has the right to expres$ss or her views as at@en and to cast a voteCoercion of or by an
employee for political purposes and using the position of employment for political purposes is
prohibited.” Doc. 99-4.

2. The Schrum Incident

In January 2005, Schrum, a lieutenant i @ity Police Department, was involved in a
one-car accident while driving a City-owned pohahicle. JSF, T 4. After Schrum admitted to
Lock that he had used a prescription pain kidkeiore the accident, Lock recommended to the City
Manager at the time, Mark Ryan (“Ryan”), thahBon be demoted from lieutenant to sergeant.

Id. at 1 5;seeDoc. 69-1, p. 4. Ryan ultimately decideokt to demote Schrum, but he did impose
an unpaid ten-day suspensfodSF, 1 6.

Over four years later, on June 18, 2009, Helms, the Director of Support Services for the
City’s Police Department, was conducting a routagew of feeds from the surveillance cameras
located throughout the Police Department building, wieenoticed that one of the cameras in the
evidence room had been pushed apifrom its usual positionld. at § 3; Doc. 66-3, Deposition
of James Michael Helms (“Helms Dep.”), 23:3—14pon reviewing the prewus day’s recordings
by that camera, Helms observed Schrum enter the evidence room, push the camera upward, and

then put something that had been stored in the room in his pocket. Helms Dep., 23:14-24. Helms

4 Ryan also ordered Schrum to reimburse the foitghe insurance deductible resulting from the
accident, directed him to enroll in the CityEnployee Assistance Program, and placed him on
probationary status for one year. JSF, { 6.



immediately notified Michael Czernik (“Czeki), the Assistant Cief of Police, who, upon
viewing the recordings, told Helms to make copikes.at 23:25-24:5; JSF, { 2.

The next morning, Czernik and another office-positioned the camera to its original
position. Helms Dep., 24:5-9. Later that day, whileernik and Helms were watching the live
camera feed during the lunch break, they obseBaaum enter the evidence room with a cart,
place a number of bags oretlart, and then exit the room with the cad. at 26:18-28:14.
Czernik then approached Schrum in the hallwag mstructed him to puhe bags back in the
evidence room and not to go backoithe room until further noticeld. at 28:15-23. Czernik
made a phone call to Lock, who was in his @ad told him that Schrum had been observed
repositioning the evidence room surveillance canmresasuspicious manner. JSF, 7. Lock told
Czernik to change the locks tfee evidence room and that Czernik should hold the only kky.
Lock Dep., 101:25-102:11.

Later that day, Helms called Lock and told him that Helms was with an employee who was
in trouble and needed help. JSF, § 8. Lodkeed to meet Helms artde troubled employee in
the parking lot of a local coffee shofd. Upon his arrival, Lock observed Schrum in Helms’ car
in an extremely emotional statéd. Schrum told Lock that he had a drug problem and needed
help. Id. at 1 9. Helms and Lock drove Schrumatdrug treatment facility, where Schrum was
admitted. Id. at 1 10. Immediately before entering theility, Schrum admitted to Lock that he
had taken narcotic drugs from the evidence rotmat § 11.

Four days later, on June 23, 2009, Schsent Lock a memorandum announcing his
decision to request a medical/disability retiraemeiting “knee[], back, and other problemdd.
at § 13;seeDoc. 69-1, p. 8. That same day, Locloyided Schrum with written notice that

Schrum’s law enforcement authgritad been removed. JSF, T 48eDoc. 69-1, p. 9. Shortly



thereafter, Schrum was admitted to a long-terat;of-state treatmericility. Lock Dep., 99:8—
10. After his admission to the initial drug treatrintacility, Schrum never returned to duty, and
remained on unpaid leave from his work witle City until his employment endett. at  12.

After learning that Schrum had taken mdic drugs from the evidence room, Lock
informed the State Attorney, Ko Wolfinger (“Wolfinger”), in July 2009. Lock Dep., 117:10-
17. Wolfinger expressed concdhat Schrum’s confession to Lock may be inadmissible in any
criminal proceeding against Schrum un@arrity v. New Jerseyd85 U.S. 493, 500 (1967)Lock
Dep., 167:11-20. Wolfinger told Lock to have Czkmmiepare an informational report and send
it to the Chief Assistant State Attorney, Wayne Holmes (“Holmedd. at 109:17-110:1.
Pursuant to Wolfinger’s instrtions, Lock ordered Czernik to begin a criminal investigation of
Schrum’s conduct. Lock Dep., 98:20-100:16. Lockraitlorder an internal affairs investigation
separate from the criminal investigation, etleough he understood that had a duty to perform
an internal affairs investigation pursuant to the Florida Administrative Edtleat 105:25-106:6,
130:9-18. As part of the criminalvestigation, Lock atered Czernik to pesfm an audit of the
evidence room, and to review the surveillancedgetand save any suspigs videos for future

evidentiary useld. at 100:14-101:4, 106:16-107:1. The audit aéa@ that two pilbottles in the

® Garrity held that coerced statements obtained fagoolice officer under thed of removal from
office cannot be used in subsequent crimprateedings against the officer. 385 U.S. at 493.

6 Subsection 11B-27.003 of the Rt Administrative Code requisea law enforcement agency

to conduct an investigation whérhas cause to suspect thatadficer has, among other things,
failed to maintain good madraharacter as defined under subsection 11B-27.0011(4), which
includes the perpetration of alday, regardless of whether thadficer has been criminally
prosecuted. SeeFla. Admin. Code Ann. r. 11B-27.003(1)1B-27.0011(4)(a). If the agency
concludes that there has been a violatiorthoise provisions, it mai send to the CJSTC a
completed Internal Investigation Report fo@dSTC-78 (“Form CJSTC 78”) within 45 days of
reaching its conclusion, regardless of whethercaimyinal action is pending or contemplatetke

Fla. Admin. Code Ann. r. 11B-27.003(2).



evidence room did not contain the same numbeilisfthat the officer submitting the bottles had
indicated in his initial reportld. at 107:4-16. Those pill bottles were in the evidence room after
being seized following an unattended death,emrathan during a criminal investigatiénid. at
112:23-113:16; Doc. 73, Deposition of Waytelmes (“Holmes Dep.”), 18:2—6.

On September 16, 2009, Lock sent a Confidential Information Report to Holmes reporting
Schrum’s admitted theft of narcotic drugs from the evidence room. JSFs&elc. 69-1, pp.
19-21. The Confidential Information Report hacck’s signature andantained a handwritten
note on the last page stag: “WAYNE — NORM HAD MENTIONED SOME CONCERN
ABOUT GARRITY . ... THANKS, BRIAN". SeeDoc. 69-1, p. 21. Lockestified that the
purpose of this note was to inform Holmes tailfinger had alreadgxpressed concern about
the admissibility of Schrum’s confession und&arrity. Lock Dep., 167:5-20. The following
day, Holmes had a phone conversation with L&#ernik, and Helms. Holmes Dep., 16:21-17:1.
Holmes expressed concern about@aarity issue, and also stated that there wasrpus delicti
issue because prosecutors would be unable to prove that any missing pills had not simply been
flushed down the toilet pursuant to tB8&y Police Department’s practicdd. at 16:21-17:10,
18:1-20:15. However, Holmes couldt conclusively sathat the State Attmey’s Office would
be unable to pursue criminaharges against Schrunid. at 17:1-4. Holmes believed that he
needed further evidence, so he asked for svatatements from Czernik and Helms, video
recordings of Schrum’s removal of items from the evidence room, and a written inventory

identifying the particular items of evidence that were missidgat 17:11-25, 21:9-13, 21:19—-

’ After the death of an individual who wastiospice care or otherwise unattended by a physician,
City police officers wouldyather the medications from the sifethe death and store them in the
evidence room for ultimate dispsrather than for any criminahvestigation. Holmes Dep.,
18:2-11. The practice of the City Police Deparitngas to flush those medications down the
toilet when the evidence room became too crowdeddat 18:11-16.



24. Approximately one month after his request, Holmes had not received the items he requested,
so he spoke with Lock, who assuredrdes that the items would be serd. at 33:11-21. Several
months later, Holmes still had not received the items he requested, so he placed the Confidential
Information Report in a storage file on January 28, 20d0at 15:10-16:18, 21:14-22:1, 32:11—
33:7. To date, Holmes has not received the items he requésiat 32:20-33:7.

Approximately one week after Schrum’s adnosdio the drug treatment facility, while the
criminal investigation was ongoing, Schrum sent Lankemail inquiring about his eligibility for
a pension. Lock Dep., 112:14-20. On August 20, 2006k sent Schrum a letter stating that
Schrum’s position was being eliminated, effective September 30, 2009, as a result of budget cuts.
JSF, 1 14seeDoc. 69-1, p. 10. Lock wrote: “This aati is permanent and the position will not
be funded in our 2009-2010 budget; therefore, itnigerative that you expedite the necessary
paperwork for the retirement options for thdi€®Pension Board since you will not be returning
to employment with the Police DepartmenDbdc. 69-1, p. 10. On September 17, 2009, Lock sent
Schrum a letter stating: “Regarding your applarafor disability pension, | recommend that you
consult with your primary orthopedic physiciamdapossibly provide him ith a job description
for Police Commander so that he can renderitienropinion as to whether you can perform the
duties required. This may assist tAension Board iits decision.”Id. at 11. Lock enclosed job
descriptions and a sample letter from a physiciee id

Schrum’s disability pension applicatiamas eventually approved by the City’s Police
Pension Board (the #hsion Board”) on February 3, 2010. JSF, fisé@Doc. 69-1, pp. 13-18.

Lock testified that he did not inform the CiGouncil, the City Manageir the CityAttorney

8 Lock testified that City officials were alsmnsidering eliminating two other law enforcement
positions. Lock Dep., 99:19-100:4.



about the Schrum incident because Bonni Je(idemsen”), an attorney for the Pension Board,
told him that the City could withhold Schrunpgnsion only upon a felony conviction, and Lock
believed that a felony conviction was unlikelyder the circumstances. Lock Dep., 132:6-135:15,
136:13-20, 138:23-139:20, 142:11-19. Jensenebhemytestified that Lockever told her exactly
why Schrum was being investigated and thaider a provision of the City Code, if a law
enforcement officer is terminated for admitted tfrefin the City, the officer’s pension is forfeited,
regardless of whether the officer has beamvicted. Doc. 74, Deposition of Bonni Jensen, 14:11—
22, 23:2-22;see West Melbourne, Fla., Code of Ordinances 8§ 34-93(a@2ailable at
http://library.municode @m/index.aspx?clientld=11693.

3. Lock’s Refusal to Fire Helms andd+#Perceived Political Alignment
Against Hazlett, Eley, and Rose

In September 2010, Helms made a $100 cash campaign donation to Rose’s political
opponent, William Mettrick (“Mettrick”), for thepcoming mayoral election. Helms Dep., 65:16—
66:5; Doc. 77, Deposition of William Mettrick Mettrick Dep.”), 10:13-24. Even though Rose,
the incumbent, would de&t Mettrick in the @ction, Rose, Hazlett,nd Eley criticized the
donation as improper, believing thd¢lms was attempting to asseftuence based on his position
in the Police Department. Doc. 70, Depositiof Stephany Eley (“Eley Dep.”), 35:15-38:5;
Mettrick Dep., 5:12-25, 13:15-14:1lelms Dep., 65:16-66:12, 69:9-11; Doc. 96, Affidavit of
Terri Leigh Jones (“Jones Aff.”), § 10. Accard to Eley, the donation was brought up at City

Council meetings “more than once.” Eley Dep., 35:15-Fose eventually met with Lock and

° Eley and Hazlett also encouraged a local mssiwoman to file a complaint with the Florida
Elections Commission (“FEC”) on the groundsattithe donation violatd rules prohibiting
campaign donations of more than $50 in caltettrick Dep., 10:22-17:2. Mettrick eventually
settled the matter with the FEC for a small file. at 16:4-10.



“strongly expressed” that he was unhappy withdlonation and the fact that Lock had not taken
action against Helms. Lock Dep., 218:12-20.

The following year, Mettrick, John D’Amico (“D’Amico”), Andrew Jones (“Andrew
Jones”), Andrea Young (*Young”), John Tice (“Tice”), and Deborah Raskett ran for the three open
positions on the City Council held by incumbents D’Amico, Andrew Jones, and Young. Jones
Aff., T 18; Mettrick Dep., 5:6—8Hazlett, Eley, and Rose, whoS8&y Council podions were not
up for election that year, supported Tice. Dot, Deposition of Michael J. Hazlett (“Hazlett
Dep.”), 95:23-96:7; Jones Aff., { 22. In Julyl2Q0a few months before the election, the West
Melbourne Citizens Police Academy Alumni Assdmn (“Police Alumni Asociation”), a City-
funded non-profit organization of which Mettrick was the pregiden Helms was the Police
Department liaison, published a brochure to pterawareness about the organization’s support
of the Police Department. Mettrick Dep., 18:16349: The brochure, which was distributed to
the City Council members and current andnfer Police Department officers, included
photographs of Mettrick and Helm&d. at 19:2—23. Hazlett and Elepnstrued the brochure as
an attempt by the Police Department to offlgi@ndorse Mettrick, even though the brochure did
not specifically mentin Mettrick’s candidacy. Eley Depl3:4-44:20. On July 27, 2011, Hazlett
sent an email to Lock which denounced the brochsig political tactic tpromote “the beginning
of the Bill Mettrick upcoming Nouaber election season.” Doc. 99p. 1. In the email, Hazlett
stated that he would be forveing the brochure to the Breva@bunty Supervisor of Elections
and the “Election Ethics folks in Tallahassee” for investigatidn.In a series of follow-up emails,
Hazlett stated his intention fdace the City’s fundig of the Police Alumni Association on the
City Council’'s next meeting agenda, becausbdieved that the organization was “organized for

one reason and one reason only -efleetion of a politicatandidate for the oftie of City Council

10



and that focus is on one single candidate, Mr. Bill MettricBée idat 2-5. At its August 16,
2011 meeting, on a motion raised by Hazlett aawbsded by Eley, the City Council voted 5-2 to
discontinue the City’s funding dhe Police Alumni Associationwith Rose, Hadtt, and Eley
voting in the majority.See idat 6, 14-16.

After the City Council vote, Hazlett continiiéo express concern avdelms. On August
29, 2011, Hazlett sent Lock an email that stated, in pertinent part:

Mr. Helms, in my view, has been able tmmrogue politically in our city for far to
[sic] long and put his time & efforts inea’'s [sic] he has no business asserting
himself. . . . 1 now see his ‘cheer-leagii as that of a aoupt, union-thug pushing

a very specific agenda and clearly legyithe balance of the city to fall to the
chopping block as long as his agendad dahat of the Police department he
represents, is addressed. . . . | belimy position on this management employee
is very clear at thipoint and hope you further considhe opinions of those outside
the [Police Department] looking at this spgecissue, especially the folks elected
to lead our city.

Id. at 18. In the email, Hazletéquested that Lock break down the Police Department’s budget
and list the individual salariesf all six members of the Police Department’s executive team,
including Helms, instead of listg their combined salaries undaer “Executive Wages” heading.
Seeidat 19. Lock provided the breakdown requedig Hazlett, but exgssed concern over the
personal nature of the comments tHatzlett made toward Helm&ee idat 20-21. In response,
Hazlett sent an email toock criticizing him fo “defend[ing]” Helms.Id. at 20. The email further
stated:

Your continued endorsement, whether atésor public, of those candidates that
will give your department ‘whatever’ it requests may have worked in the past — but
as it's been said over awder lately in local government, “Its [sic] a new normal
and the dollars that once flowed freelyséxiow under very tight public scrutiny”.
May | also remind you sir to take another l@ikhe Charter of th city, especially

the section pertaining to the electezhdership, as the chartered officers are
accountable to a City Council & a Mayadrets [sic] stop dancing around the reality

as it now exists — | once considereifriends Brian, but now realiteat friendship

was only consistent when the [Police Depeent] was getting what it wanted. . . .
Naturally | can only speak for myself when | say this but the days of the Police

11



department being the ‘big pig’ in the lia¢ the local buffet and leaving very little
for the others in that same dirare quickly coming to an end.

On September 19, 2011, HazlattleRose received an emdirom a “Ryan Cunningham,”
written in the form of an allegory, which blaméte Police Department’s allegorical woes on
Helms, and which urged Lock: “rid yourself and y&imgdom of the poison that Helms brings.”

See idat 22—-23. The next day, while discussing titg'€2011-2012 fiscal year budget at a City
Council meeting, Eley made a motion, seconded &ledt, to modify the proposed budget by de-
funding Helms’ position. Doc. 95, pp. 29-32. Afsewveral citizens spoke out against de-funding
Helms’ position and criticized the personal comments made by Hazlett toward Helms, the motion
was tabled by a 4-3 vote, with Rogdey, and Hazlett in the minorityld. at 30-33. The City
Council eventually passed a budget retaining Helms’ position by a 4-3 vote, again with Rose, Eley,
and Hazlett in the minorityld. at 36. Lock avers that during a break in the proceedings, Eley
approached him and told him that if Lock didt fire Helms, she would “get rid of” LockSee

Lock Dep., 186:25-188:4; Jones Aff. I 26. Shoatffter the conclusion dhe meeting, Hazlett

sent Lock an email accusing him of “bring[irig]a bunch of pure union thugs from New York”

to obtain budget concessions for ffwice officers’ union. Doc. 99-1, p. 24.

In a series of emails after the budget vote, etazbntinued to critize Lock for attempting
to form a police officers’ union. Hazlett alsontinued to accuse Loand Helms of supporting
Mettrick and D’Amico in the upcoming elégon. On September 30, 2011, Hazlett sent group
emails to his friends criticizing D’Amico for peesenting himself as a Republican when D’Amico

had previously served as a Demodnathe Rhode Islad state senateSee idat 26—29. In one of

10 The email was made publicly available by Hazlallegedly because it was sent on the City’s
server. SeeDoc. 99-1, p. 22.
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the emails, Hazlett accused D’Amico of “using” Ldokget re-elected, and stated that “Chief Lock
will live to regret the day he packed our houwsth unwanted union thugs to rudely shout down
our democracy with there [sic] entitlement attitudes & terrible profanity.’at 27. Hazlett also
wrote: “To Mike Helms — make sure your team amm2didates get a copy of this email . . . | have
only just begun to alert the \as in West Melbourne.’ld. at 28. On October 23, 2011, Hazlett
wrote an email directed toward D’Amico, stay: “[tlhe City Cound saw right through your
corrupt little scam organization, sadly usmgr Police Dept. and many good folks who wanted a
‘real’ alumni [organization], to get your buddy, Bill Mettrick, electedt” at 30. On October 31,
2011, after being pulled over by West Melbourne police officers in a traffic stop, Hazlett wrote an
email to Lock and other City officials, accusibhgck of orchestrating the traffic stop because
Hazlett had opposed the budget concessi@e® idat 34—35. In the emaiiazlett stated: “I no
longer trust our Police Chief at all. | believerimv has taken the strategy, with his political pal
Helms, to simply harass me and s badge to run meff . . ..” Id. at 34.

In the November 2011 election, Mettrick anddivere elected, and Young was reelected,
to the City Council, while D’Amico lost his bid foeelection. Jones Aff., § 23. As a result of the
election, Hazlett, Eley, Rose, and Tice obtdinguling majority on the City Councild. at § 24.
Soon after the election, Terri Leiglones (“Jones”), a former InteriCity Attorney for the City
and a friend of both Hazlett and ¢lg received a phoneltc&rom Hazlett, who told her that he had
heard a rumor that Lock had an affair with a sexual assault victim, and that he was going to “get
details.” Id. at [ 2—-3, 28. After Lock denied the runtorJones, Jones relayed the denial to
Hazlett. Id. at  31. Jones avers that Hazlett tbit if Lock would just follow Hazlett's
instructions to fire Helmd,ock would be “okay.”Id. at  32. Hazlett also told Jones that Lock

needed to do something about Helms avauld “not be a good result for Lock.id. at § 25.
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According to Jones, Hazlett said that he tbtitk it would be better for Lock and the Police
Department’s budget if Helms were fireldl. at  32. Jones claims thadter she told Hazlett that
Lock could not fire Helms because of his politiedfiliations, Hazlett sa that he did not care
because “his group had won the electiod that is all that should matterld.

4. The Anonymous Letter and Lock’s Termination

In November 2011, after the election, Hazleiteived an anonymous letter in the mail
urging him to continue to place pressure on thic@€d®epartment and to fire Lock and Helms.
Hazlett Dep., 66:9-67:5eeDoc. 99-1, pp. 36—37. The letter st “Check on how many times
Damico [sic] and Mettrick are at the policepdetment or how many times they call the Chief
daily.” Doc. 99-1, p. 36. Thetker also raised the Schrum ident, which to that point in time
had not been brought before the City Council mesytaard encouraged Hazlett to investigate the
matter.ld. The letter implied that Lock had coverga Schrum’s theft because they were friends,
and that Lock helped Schrum secure a penskbow about the best fried of Lock, a Commander
that stole drugs from the police evidence roorariminal act, but Locks [sic] absolute control
over the three police officers on the police pem&ioard (they didn’t like it), the Commander and
his drug problem now receives a very sweet retirgrtieanks to Lock and at the expense of the
city taxpayers dollar. He should be in jail not ggpension, but Lock had it taken care of. . . .”
Id.

After receiving the anonymous letter, Hazl&atwarded copies othe letter to City
Manager Scott Morgan (“City Meger Morgan”) and i§/ Attorney Jim Wilson (“City Attorney
Wilson”) on November 14, 2011SeeDoc. 69-2, pp. 8, 27-29. Hazlett also sent copies of the
letter to the City Council mmbers. Eley Dep., 77:10-20. On November 15, 2011, City Manager

Morgan questioned Lock about the allegations in the let&seDoc. 69-2, p. 8; Lock Dep.,

14



120:16-19. That same day, Lock provided the FDLE with a completed Form CJ3TC 78
regarding the Schrum incidenSee idat 8, 30. The completed Form CJSTC 78 indicated that
Schrum had perpetrated a felony by removing pigtsan drugs from the evidence room without
permission, and that an agencyastigation concluded that Schrigsnactions were a violation of
agency regulations requiring officeis maintain good moral characteee idat 30. Also that
day, Schrum submitted an affidavit to the FDLEnguishing his certification as a police officer.
Seeb9-1, pp. 22-23.

On November 17, 2011, Lock briefed the Giguncil members on the Schrum incident.
SeeDoc. 69-2, p. 8. On November 18, 2011 and Malver 19, 2011, Hazlett sent emails to Rose,
City Manager Morgan, and City Attorney Wilsontmizing Lock for failing to turn over evidence
related to the Schrum incidesuhd accusing Lock of attempting a cover-up. Doc. 99-1, pp. 38-39.
Hazlett and Eley were quoted in local media reports calling for Lock to reSemidat 51-55;
Hazlett Dep., 71:4-13, 74:13-19. Schrum aversTiea met with him and told him that “none
of this would have been necessary if [Loblad fired Helms.” Doc. 96, pp. 35—-36, Affidavit of
Charles Schrum (“Schrum Aff.”), 11 2, 4.

On December 5, 2011, a special meeting oty Council was held to determine whether
Lock should be placed on administrative leaS8eeDoc. 99-1, pp. 40—47. The City Council voted
5-2notto place Lock on administrative leave, with Hazlett and Tice voting in the minéditgt
47. In the same vote, the Citp@hcil agreed to hire an outsidgency to conduen investigation
into the Schrum matter and to hire legaunsel to reviewhe investigationld. At the conclusion
of that meeting, Lock alleges that Hazlett pdstee following excerpt tblazlett’'s Facebook page:

The corrupt in law enforcement, lead [sic] by Chief Brian Lock, in the city of West
Melbourne had there [sic]rcus night totally avoidaig the FELONY cover-up at

11 See supra.6.
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hand and enjoyed shooting the messen§érY IS IT SO HARD FOR PEOPLE
TO TELL THE TRUTH ANYMORE IN OUR SOCIETY? Very sad series of
events for the honest taxpayers of thig as the corrupt &vil continued the lies
and deception. The ‘good christi...an [sic] & former Marine, Councilman Pat
Bentley, helped the Chief cover up his crimes. Mayor Hal Rose & Deputy Mayor
Stephany Eley ABSOLUTELY, 100%PLAYED THE POLITICAL RE-
ELECTION GAME WELL, and sold out the vefglks they swore to protect not
wanting to upset the ‘good’ Police Chie...very sad for the honest, hard working
folks that pay the bills in West Melbourrighe taxpayer of our fine city was robbed
tonight by corrupt law enforcement and th@dected officials looking to cover-up
an already outrageous crime. | will soon défiais corrupt, cesspool of very dirty
politics and begin a new life in my badul Smoky Mountains at Hazlett Haven .

.. can’t wait to breath [sic] some fregitean air once agaimd get away from the
phonies who claim to be my friend and ‘hawg back’ . . . yea right! Tonight is a
classic example of EXACTLY WHY folkezant NOTHING to do with politics on
any level in this great country. Bg n effective leader takes COURAGE &
CONVICTION and sadly thats [sic] just {sic] high a price to pay anymore for
most, certainly not for Coach John tice..a true winner in life & new friend!

Doc. 99-2, Affidavit of Brian Lock (“Lock A.”), 1 2 & Exh. 1. On January 24, 2012, Hazlett
sent City Attorney Wilson an email criticizingm for “playing both side of this issue” and
stating: “l want outside counsdithat’s the route we must notake, retained to explore how to
terminate the Police Chief for not doing his job.” Doc. 99-1, pp. 48-49.

On February 7, 2012, the City Council appr\se negative performance evaluation for
Lock by a 5-2 vote, with Hazlett, Eley, Rose, Tiaad Pat Bentley (“Bentley”) in the majority.
SeeDoc. 95, pp. 41, 52-53. At the meeting, the Cibyixil also voted 4-3 thold a due process
hearing within 30 days with the intent of terminating Lock’s employroentract, with Hazlett,
Eley, Rose, and Tice in the majoritgee idat53-56. The City Council directed outside counsel
to draft an appropriate no@ of the upcoming due process hearing for delivery to Lsmekjd.at
56, and Lock acknowledges receipt of the notiteck Dep., 173:3-6. Following the meeting,
Rose wrote a news article comtimig a “summary timeline” of # Schrum incidenand observing
that council members “may sot® required to consider how jodge the decisions the Chief

made in response to Commander Schrum’satimh of the public trust.” Doc. 99-1, p. 65.
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During the interim period between the Redmy 7, 2012 City Council meeting and the
eventual due process hearing, City Council mesbentinued to express displeasure over Helms’
cash donation to Mettrick dung the 2010 election campaign. ®arch 28, 2012, Hazlett sent an
email to Mettrick threatening to file ethics chas against him and Helms as a result of Helms’
cash donation to Mettrick during the 2010 election campageDoc. 99-1, p. 64. In addition,
Lock avers that during a City Council mexgtiheld on April 17, 2012, Rosehile discussing the
pending report from the City’s outside legal counsaid: “We didn’t haveo talk about, um, the
illegal campaign contribution that was afiidegree misdemeanor.” Lock Aff., 1 3—4.

On April 27, 2012, the City’s outside legaunsel, Al McKenna (“McKenna”), issued his
findings and opinions regarding Lock’s actiomsdanactions in addressing Schrum'’s theft of
prescription drugs from the evidence roor8eeDoc. 69-2. McKenna opined that Lock had
committed “misfeasance” in the performance ofdffgcial duties by: (1) failing to terminate or
arrest Schrum following discovery of the thgf2) assisting Schrum inbtaining a disability
pension in spite of provisions of state law anel @ity code that would have arguably justified
forfeiture of the pension;na (3) failing to report Schrumtheft to the City CouncilSee idat 1,

17. McKenna therefore concluded that Lock could be terminated “for cause” under his
employment contractSee id

On May 3, 2012, the City Council held a domcess hearing to determine whether to
terminate Lock’s employment. JSF, T 22Zick Dep., 173:11-16. Lock was represented by
counsel and had the opportunity to testify @nelsent withesses. Lock Dep., 173:20-174:1. At
the conclusion of the hearing.etl€City Council voted to termaie Lock’'s employment by a 5-2
vote, with Hazlett, Eley, Rose, &g, and Bentley in the majorityJSF, { 22. Each of the City

Council members who voted in favor of terminatingk's contract avers that they did so due to
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Lock’s failure to properly investigate and repomt thchrum incident, as well as Lock’s efforts to
obtain a pension for Schrum, and not because of any political motivat@meRose Aff., {1 7,
13; Eley Aff., 11 7, 13Hazlett Aff., 1 7, 13; Doc. 69-7, Atfavit of Pat Bentley, 11 7, 12; Doc.
69-8, Affidavit of John Tice (“Tice Aff.”), 11 7, 13Thereafter, the City denied Lock’s request for
a post-termination hearintgking the posion that such a hearing wast required under Lock’s
employment contract. Doc. 95, p. 39.

B. Procedural History

On May 4, 2012, Lock filed a Complaint in tH@ourt alleging various federal and state
law claims against the Citynd the Individual DefendantsSeeDoc. 1. After obtaining leave of
court, Lock filed an AmendeComplaint and, thereaftes, Second Amended ComplainEee
Docs. 30, 43. The Second Amended Complaintressee following Counts: (1) Count | — claim
under 42 U.S.C. § 1983 for violati@f Lock’s First and FourteémAmendment rights to freedom
of speech and association based on terminati@mpioyment due to political patronage (City);
(2) Count Il — claim under 42 U.S.C. § 1983 faolation of Lock’s Fifth and Fourteenth
Amendment rights to substantigdae process (City); (3) Count H# claim under 42 U.S.C. § 1983
for violation of Lock’s Fifth and Fourteenth Am@ment rights to procedak due process (City);
(4) Count IV — breach of contract (City); (5) Codh— intentional infliction of emotional distress
(Individual Defendants); (6) Count VI — tortiousterference with a antractual relationship
(Individual Defendants); (7) CouNMl — violation of Fla. Stat. § 448.045 (Individual Defendants).
SeeDoc. 43.

Following discovery, the City and the Indivial Defendants filed motions for summary
judgment. SeeDocs. 66—69. On December 23, 2013, the Court granted the City’s motion as to
each of Lock’s federal claims (Counts I, Il, and lIBeeDoc. 140 at 32. The Court declined to

retain supplemental jurisdiction over the staig-ldaims against the City (Count 1V) and the
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Individual DefendantgCounts V, VI, VII). Id. at 30-32. The Court #refore denied without
prejudice the City’s motion as to Count IV and individual Defendants’ madins in their entirety.

Id. at 33. On December 24, 2013, the clerk entered judgment in favor of the City as to Counts |,
II, and 11l of the Second Amended Complaint. Doc. 141.

On December 30, 2013, Lock filed a Motion feconsideration as to the portion of the
December 23, 2013 order granting summary judgment on Lock’s First Amendment claim
(Count I). Doc. 142. The Court based tlpatrtion of the order on Lock’s status as a
“policymaking” employee. SeeDoc. 140, pp. 21-22. In the moti for reconsideration, Lock
argued that the issue of whether he was a policymaking employee was an affirmative defense,
which the City waived by failing to raise the defense in its answer or motion for summary
judgment. Doc. 142, pp. 2-3. On January 2014, Lock filed a Notice oAppeal as to the
December 23, 2013 order and the December 24, 2013 judgment. Doc. 148.

On May 28, 2014, following a hearing and apélenic status confence (Docs. 158, 162),
the Court granted Lock’s motion for reconsiten (Doc. 163, p. 4). The Court vacated the
December 23, 2013 order and the December 24, 2013 judgment, granting any party leave to file a
motion to amend its pleading. Doc. 163, p. 5. May 29, 2014, the City filed a Motion for Leave
to File an Amended Answer and Affirmative leeses, in which the City proposed adding a
twenty-sixth affirmative defensegarding Lock’s status as aliggmaking employee. Doc. 164.

On July 14, 2014, the Court entered an ordentyng the motion and allowing the parties to
conduct discovery as to the twenty-sixth affirmative defense. Doc. 170, p. 4. The order further
provided that, within 30 days of the close dfativery, the parties could renew any previously-

submitted motions for summary judgment and/or brief newly-asserted iddues 4-5.
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The parties then filed the motions currentingeg before the CourtOn October 9, 2014,
the Individual Defendants refietheir original motions fosummary judgment (Docs. 172-174),
and Lock responded by adopting his previous opposition brief (Docs. 99, 175). On October 27,
2014, the City filed an Amended Renewed Motion Summary Judgmeniyhich incorporated
and reasserted the arguments contained in the City’s initial Motion for Summary Judgment
(Doc. 69), and included new briefirmg the issue of Plaintiff’'s gtus as a policymaking employee
(Doc. 179). Inresponse, Lockcorporated and reasserted thguanents in his original opposition
brief (Doc. 95), and opposed the City’s motiort@his status as a policymaking employee (Doc.
180).

Because the Court vacated the Deceni®r 2013 order designated for appeal, the
Eleventh Circuit Court of Appeals dismissed Lockfypeal as moot, whiaghsued as the mandate
on January 23, 2015eeDoc. 182. The Court determines toaal argument is unnecessary, and
this matter is therefore ripe for review.

1. STANDARD OF REVIEW

Summary judgment is appropriate whehe pleadings, depoghs, answers to
interrogatories, and admissions da,ftogether with the affidavitshow there is no genuine issue
as to any material fact and tlthe moving party is entitled tagigment as a matter of law. Fed.
R. Civ. P. 56,Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). @mmoving party bears the
initial burden of stating the basis for its motion and identifying those portions of the record
demonstrating the absence of geruissues of material facCelotex 477 U.S. at 323:ickson
Corp. v. N. Crossarm Co., Inc357 F.3d 1256, 1260 (11th Cir.@0). That burden can be
discharged if the moving party cahow the court thahere is “an absence of evidence to support

the nonmoving party’s caseCelotex 477 U.S. at 325.
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When the moving party has dischargésl burden, the nonmoving party must then
designate specific facts showing that thiera genuine issue ohaterial fact.1d. at 324. Issues
of fact are genuine only if a reasonable jurypsidering the evidence present, could find for the
nonmoving party.Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986). The existence of
some factual disputes betweére litigants will not defeatn otherwise properly supported
summary judgment motion; “theqeirement is that there be genuineissue ofmaterial fact.”

Id. at 247-48. A fact is “material” if it may affethe outcome of the suit under governing law.
Id. at 248. In determining whether a genuine issueatkrial fact exists, the court must consider
all the evidence in the light mostvorable to the nonmoving partyd. at 255

[1. DISCUSSION
A. Political Affiliation Retaliation

In Count | of the Second Amended Complaint, Lock alleges that he was terminated based
on his perceived political affiliation with Helms aktittrick, political rivals of Eley, Hazlett, and
Rose. Doc. 43, Y 13-19, 25; Doc. 95, p. 4. eWla public employee suffers an adverse
employment action based on his political affiletj the Eleventh Circuit employs a “categorical
approach,” undeklrod v. Burns 427 U.S. 347 (1976) ar®fanti v. Finke) 445 U.S. 507 (1980).
SedVicCabe v. Sharrettl2 F.3d 1558, 1565 (11th Cir. 199M¢cKinley v. Kaplan262 F.3d 1146,

1150 n.4 (11th Cir. 2001). Pursuant to Bieod-Branti categorical approach, a public employee
may not be discharged based on political affiiatiunless political affiliation is a reasonably
appropriate requirement for the job in questio@Hare Truck Serv., Inc. v. City of Northlgke
518 U.S. 712, 714 (1996). Accordingly, “the reletvimquiry is whether the hiring authority can

demonstrate that party affiliation is an appropriate requirement for the effective performance of
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the public office involved.”Stough v. Gallaghei967 F.2d 1523, 1527 (11th Cir. 1992) (internal
quotation marks omittedy.

To prevail on a political affiliation claim, plaintiff must make two threshold showings:
(1) the plaintiff's behavior consists of constitutadly-protected politicaaffiliation or belief; and
(2) the plaintiff actually suffered an adverse employment actddcCabe 12 F.3d at 1565 n.8.
Additionally, if the employer denies takingettadverse employment action solely because the
plaintiff exercised congttionally-protected assaaion or belief, the plaintiff must show that
political affiliation was “a substantial or meating factor for thechallenged action.ld. at 1565
n.5 & n.8;Tanner v. McCall 625 F.2d 1183, 1192 (5th Cir. 1980). If the plaintiff demonstrates
that his protected activity was a substantial nading factor, an employenay still avoid liability
by proving that the plaintiff would have been termathéven in the absence of protected activity.
McCabe 12 F.3d at 1565 n.Beckwith v. City of Daytona Beach Shoré8 F.3d 1554, 1564
(11th Cir. 1995).

In its original and renewethotions for summary judgment, the City does not contest
Lock’s ability to prove the two threshold elemeaithis claim: that he engaged in constitutionally-

protected political affiliation or beli¢f and that he actually suffered an adverse employment

12 By contrast, when a public employee isdfiarged based on the employee’s speech or
expression, courts employ the familRickeringbalancing test to weigh the employee’s interest
in commenting on matters of public concern addims interest of the government in promoting
the efficiency of the publiservices it performdvicKinley, 262 F.3d at 1150 n.4ge Pickering v.

Bd. of Edug.391 U.S. 563, 568 (1968). Although Lock atdleged protected political speech in
his Second Amended Complaintd® 43, 1 22), Lock does not cumtly point to any protected
speech, and both Lock and Gay brief Count | under th&lrod-Brantiline of cases.

B3 The Circuit Courts of Appeal have expresséfiding views as to whetha plaintiff may pursue

a First Amendment claim based on perceived political affiliati@ompare Dye v. Office of the
Racing Comm’n702 F.3d 286, 299-300 (6th Cir. 2012) (holding that “actual” affiliation is not
required for a political-affiliation retaliation claimpith Heffernan v. City of Paterspi77 F.3d
147, 154 (3d Cir. 2015) (holding that no causeaofion exists for a peeived-association
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action. The City instead argues that Lock is uaédkhow that political affiliation was the reason
for his termination. Even if it were, the Citygaes that Lock’s termation was permissible under
the Elrod-Branti categorical approach. These argumemts addressed in turn. As discussed
below, the Court concludes that the Citgiistion is due to be denied on both grounds.
1. Causation

To establish that political affiliation was “a substantial motivating factor” in an adverse
employment action, a plaintifhay rely on statistical, diready circumstantial evidencelanneg
625 F.2d at 1191-93. The plaintiff's burden “is nbeavy one,” and there is no “single standard”
for determining whether a plaintiff's protectedigity was a substantial or motivating factor in
the employment decisiorstanley v. City of Daltqr219 F.3d 1280, 1291 (11th Cir. 2000) (internal
guotation marks omitted). Courts corgithe record as a whole, including:

(1) the temporal proximity between thermination and the protected activity;

(2) whether any reasons for the termination were pretextual; (3) whether any

comments made, or actions taken, by #mployer indicate the discharge was

related to the protected speech; (4) whethe asserted reason for the discharge

varied; and (5) any circumstantial evidenof causation, including such facts as

who initiated any internal investigations termination proceedings, whether there

is evidence of management hostility ttee speech in question, or whether the

employer had a motive to retaliate.
Kamensky v. Deari48 F. App’x 878, 881 (11th Cir. 2005) (citiBganley 219 F.3d at 1291 n.20).

Although Lock first argues that there is diregidence of the City’snlawful motive, that
argument is not persuasive. Lagkes four statements: (1) Eleyssatement to Lock that if Lock
did not fire Helms, Eley would “get ridf" Lock (Lock Dep., 186:25-188:4); (2) Hazlett's
statement to Jones that Lock would be “okay’atk fired Helms (Jones Aff., § 32); (3) Hazlett's

statement to Jones, on a different occasion,Libekk needed to do something about Helms or it

retaliation claim, when it is based on a factual mistake, as opposed to a plaintiff's “stand of
calculated neutrality”).
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would “not be a good result for Lockid( at 1 25); and (4) Tice’s statement to Schrum that “none
of this would have beeamecessary if [Lock] had fired Helmsii apparent reference to the publicity
regarding the Schrum incide&chrum Aff., 11 2, 4).

“Direct evidence is ‘[e]videce, which if believed, provesxistence of fact in issweithout
inference or presumptiotl Rollins v. TechSouth, In@33 F.2d 1525, 1528, n. 6 (11th Cir.1987)
(quotingBlack’s Law Dictionary413 (5th ed. 1979))In this case, the issue dispute is whether
the City was motivated to terminate Lock dwwelock’s perceived political affiliation. The
foregoing statements do indicate that Eley and étewlere motivated to terminate Lock, if Lock
did not fire Helms. However, ¢hstatements do not, on their face, suggest that Eley and Hazlett
were motivated to terminate Lock (or Helms) for unlawful political reasons. To reach that
conclusion, a factfinder would hat@ make an additional inferendbat Eley and Hazlett wanted
Helms fired for political reasons, such as Helmg)port of Mettrick. Because the statements do
not demonstrate political animus “without inference or presumption,” they do not constitute direct
evidence of intentRollins 833 F.2d at 1528.

Nonetheless, the statements demonstrate thgtdfld Hazlett possessié intent to take
action against Lock if he did not fire Helms, whie a relevant factan assessing causatioBee
Schneider v. Indian River Cmty. Coll. Found., Jn875 F.2d 1537, 1543 (11th Cir. 1989)
(president’s statements that he wanted to “gBtaf plaintiff and otherexpressions of animosity
created a genuine issuefatt as to causationfrikes v. City of Daphner9 F.3d 1079, 1084-85
(11th Cir. 1996) (police chief'satement that he wanted the ptéfrout of the police department
was relevant evidence of causation). Moreowddjteonal evidence does suggest that Hazlett and
Rose wanted Helms fired for political reasoriSor instance, Hazlett sent emails denouncing

Helms’ appearance with Mettrick in the Poliskimni Association brochure, accusing Helms of
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running “rogue politically,” criticizing Lock fofdefend[ing]” Helms, and stating his belief that
Lock “now has taken the strategyith his political pal Helms, to simply harass me and use his
badge to run me off.” Doc. 99-1, pp. 1-5, 18, 20, Bése also stated that he was unhappy with
Helms’ campaign donation to Mettrick, and that Léad not taken action against Helms. Lock
Dep., 218:12-20.

In its original motion for summary judgmentgtiCity contends that Lock was terminated
because of his handling of the Schrum incidert because of his political affiliation. Eley,
Hazlett, Rose, and Tice each aver that theydvite Lock’s termination because Lock failed to
disclose Schrum’s theft, allowed Schrum taiml a pension, and failed to direct a criminal
investigation or an internal affairs investigatiotoithe Schrum incident. Eley Aff., § 13; Hazlett
Aff., 1 13; Rose Aff., 1 13; Tice Aff., 1 13. Tlgty also cites the opian of its expert, Major
Martin Linnekugel of the SeminelCounty Sheriff's Office, whoancluded that Lock’s actions
with respect to the Schrum incident constituaetkeglect of duty. Doc. 69-3, Affidavit of Martin
Linnekugel, 7 334

Lock responds that multiple facts undermine @ity’s stated reasons for his termination,
indicating that the City’s stated reasons are pretext8akDoc. 95 at 6-18Kamensky148 F.
App’x at 881 (identifying pretexal reasons for firing as a relevant consideration in assessing
causation). Among other points, Lock assertt the City has identified no affirmative duty
requiring him to report the Schrum theft to @y Council, and thaMcKenna'’s investigative
report acknowledged that there may have been ecfgpduty to report the theft. Doc. 69-2, p.

13. Lock also maintains that he did promptly report the theft to Wolfinger in July 2009, he ordered

14 Lock filed a motionin limine to exclude Linnekugel’s testimorat trial (Doc. 117), which the
Court denied withouprejudice (Doc. 131).
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Czernik to conduct a criminahvestigation, and he sent a@idential Information Report to
Holmes in September 2009. Lock Dep., 117:10-172®800:16; JSP, § 15; Doc. 69-1. As to
Schrum’s pension, Lock arguesithcontrary to Jensen’s tesbny (Jensen Dep., 14:11-16:1), he
did tell Jensen that Schrum was under investigdtipa felony involvingllegal prescription drugs
(Lock Aff., 1 6), and that Jensen admitted that she had “real difficulty remembering the actual
specifics of the convergsan” (Jensen Dep., 13:18-19). Loclksalcontends that he reported the
Schrum incident to another Pension Boaradner, Charles Finstead. Lock Aff., § 9.

As additional evidence of pretext, Lock notes that the City was inconsistent in disciplining
the officers involved in the Schrum incident. plarticular, although McKmna's report concluded
that Lock, Czernik, and Helms each preverfietirum’s prosecution (Doc. 69-2, p. 4), Czernik
was not disciplined (Helms Dep., 76:5-10; HelAf§, T 4). Helms, by contrast, was fired in
September 2012. Helms Dep, at 75:14-76:1. Loglkes that there is no evidence that Czernik’'s
political affiliation was a concern to the Cityoncil, further suggesting that Lock’s termination
and Helms’ termination were, in fact, politically-motivated.

To the extent that the City challenges tbmporal proximity beteen Lock’s protected
activity and his termination, theo@rt finds that any lapse in tintes not preclude the existence
of a genuine issue of material fact as to caoisa As late as September and November 2011, Eley
and Hazlett demanded that Lock fire Helnh&ck Dep., 186:25-188:4; Jones Aff., § 32. Hazlett
began calling for Lock to resign in Noveeb2011, the City Council approved a negative
performance evaluation in February 2012, andkheas terminated in May 2012. Doc. 99-1, pp.
38-39; Doc. 95, pp. 52-53; JSF, T 22. Under these circumstances, there is a sufficient temporal
nexus between Lock’s alleged protected \atgtiand the adversemployment action. See

Beckwith 58 F.3d at 1566 (noting that a reasonabig gould infer that the defendants “used a
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relatively slow and deliberate process,” lasting over one year, to terminate the pl&aliffEider
875 F.2d at 1543 n.9 (holding that lapsf 10 months did not precledhe existence of a genuine
issue of material fact).

Accordingly, after considering the recorda®/hole, and taking all legitimate inferences
in favor of Lock, the Court finds that Lock hasoduced adequate evidence to create a jury issue
as to causation.

2. Elrod-Branti categorical approach

In the renewed motion for summary judgmeng, @ity argues that Lock’s termination was
nonetheless permissible under Eleod-Branti categorical approach. As discussed, the pertinent
inquiry is whether political affiation was “a reasonably appropriagguirement” for Lock’s job.
O’Hare Truck Serv., Inc518 U.S. at 714Stough 967 F.2d at 1527. Historically, courts have
found that political affiliation isa reasonably approptéarequirement for ce&in “confidential”
and “policymaking” employeesSee Barrett v. Thomag49 F.2d 1193, 1201 (5th Cir. 1981). As
a general rule, the question of whether an egg® is a confidential or policymaking employee
underElrod-Brantiis a question of factLeslie v. Hancock Cnty. Bd. of Edu¢20 F.3d 1338,
1349 (11th Cir. 2013)Jnderwood v. Harkins698 F.3d 1335, 1345 (11thrCR2012). However,
the Eleventh Circuit has liethat an employer may prevail, asnatter of law, in cases involving:
(1) confidential employees who act as an “alter’ed the employer; and (2) certain policymaking
employees, when there is evidence that poliaffdlation is a reasonably appropriate requirement
for their job. As discussed below, the Citgs failed to demonstrate entitlement to summary

judgment under either theory.
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a. Confidential alter ego

The Eleventh Circuit has consistently held that an employer may fire an immediate
subordinate based on the subordiisgpelitical affiliation, “if thesubordinate, under state or local
law, has the same duties and powers as the elected offitlatlerwood 698 F.3d at 1343. As
the court has explained, “[t]here is no likelyccimstance in which a shared ideology is more
important than when an elected official appoints a deputy who may act in his or her $tead.”
(internal quotation marks omitted). Thus, a dhenay fire a deputy sheriff based on political
affiliation, and a clerk may fire a deputy clerk.g, Terry v. Cook866 F.2d 373, 377 (11th Cir.
1989) (holding that deputy sheriff was alter ego of the sheriff under state la@ytcliffe v.
Cochran 117 F.3d 1353, (11th Cir. 1997) (samédpderwood 698 F.3d at 1345 (holding that
deputy clerk was the alter egotbk clerk under state law). Mastcently, the Eleventh Circuit
held that a local school board could fire a s¢soperintendent because the superintendent was
the board’s alter egainder Georgia law.Leslie 720 F.3d at 1351. Notably, the question of
whether an employee is an “algo” is not dependent on “whidte subordinate actually does on
a day-to-day basis, brather what the subordinate is legadiyppowered to do under state or local
law.” Id. at 1350 (quotingJnderwood 698 F.3d at 1344).

In the renewed motion for summary judgmeng @ity does not spdically invoke the
“alter ego” theory.SeeDoc. 179, pp. 12-13. The City also cites no evidence suggesting that Lock
“was the executive officer on whom the [City Counadlied for the enforcement of its policies.”
Leslie 720 F.3d at 1351. Nor is there any indication tiweck was the “general agent” of the City
Council, with authority to der into transactins on behalf of # City Council. Terry, 866 F.2d
at 377. Indeed, Lock persuasively argues @it Manager Morgan, notock, is the City’s

“general agent,” as he is “the chief administratofficer of the city” and is “responsible to the
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council for all the administration of city affa placed in his charge by this CharteSeeWest
Melbourne, Fla., Charter art. V48 Morgan Dep. |, 7:13-8:9.

By contrast, Lock’s authority under the City Charter, as Chief of Police, was limited to the
police department and law enforcement. The Chartevides that “[t|he chief of police shall be
the head of the police department,” and “[tlhe chief of police and his designees shall aid in the
enforcement of order and enforce the city’s orda®s; shall execute all papers and processes of
the city or its authorities, and shall perform sotter duties as may be lawfully required of him.”
SeeWest Melbourne, Fla., Charter art. Xl, § 2. eT@ity cites no evidence suggesting that Lock
had authority over other City departments, suffici® grant Lock the same “powers and duties”
as the City CouncilUnderwood 698 F.3d at 1343. Accordingly, the City has not demonstrated,
as a matter of law, that Lock was “empowered by tia act as the alter ego of [his] employer.”
Leslie 720 F.3d at 1351.

b. Policymakingemployee

In the renewed motion for summary judgmehé City does specifically argue that Lock
was a “policymaking” employee undetrod-Branti. Although the City deotes the majority of
its brief to Lock’s status as a policymaker, ¢y fails to address whether political affiliation
was a “reasonably appropwearequirement” for Lock’s job. Aa result, Lock ontends that the
City has failed to meet its burden as the partying for summary judgment.ock also maintains
that a genuine issue of materfakt exists as to whether political affiliation is a reasonably
appropriate requirement for Lock’s jofhe Court agrees on both points.

Although the question of whethan employee is a “policymakKas relevant, the ultimate
guestion is whether political difition is a reasonably appropearequirement for the job.

Barrett, 649 F.2d at 1201 (exptang that the terms “confidentiaéind “policymaker” are relevant,
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but “any specific application of the exception must turn on the importance of political loyalty to
the execution of the employee’s dutiesThis inquiry is necesary because, und@ranti, “party
affiliation is not necessarily an appropriatejugement for the effective performance of all
policymakers."Gordan v. Cochranl16 F.3d 1438, 1440 (11th Cir. 1997). The Eleventh Circuit
has affirmed summary judgmeint favor of an employer based on the policymaking exception,
but only when there was evidencatttan employee was a policymakand the employee’s
political affiliation was a reasonably appropriate requirement of the $&eid. at 1440;Ray v.

City of Leeds837 F.2d 1542, 1544 (11th Cir. 1988),;Parrish v. Nikolitis 86 F.3d 1088, 1093
(11th Cir. 1996)vacating summary judgment where the ritstcourt failed to address whether
party affiliation was an appropriate requirement for the effective performance of the positions at
issue).

In its original and renewed rions, the City cursorily argues that “[Lock’s] efficiency and
loyalty to the City Council is of the utmost portance[.]” Doc. 69, p. 17; Doc. 179, p. 5. The
City cites no evidence isupport of this contentionSeeDoc. 69, pp. 17-18Doc. 179, pp. 5-6.

By failing to meaningfully address the questimhwhether political Hiliation is a reasonably
appropriate requirement for Lock’s job, the Cityiddo discharge its burden as the party moving
for summary judgmentCelotex 477 U.S. at 323 (explaining tithe moving party bears the initial
burden of stating the basis for its motion and fif@ng those portions of the record demonstrating
the absence of genuine isswésnaterial fact).

Moreover, even assuming that the City has discharged its initial burden, and assuming that
Lock is a policymaker, Lock cites sufficient egitte to create an issue of fact as to whether
political affiliation is a reasonaphlppropriate requirement for hab. Specifically, City Manager

Morgan testified that politicaffiliation and loyalty arenot appropriate requirements for Lock’s
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position of Chief of Police. Doc. 180-5, RuleBJ{6) Deposition of Scott Morgan (“Morgan Dep.
II"), pp. 55:13-56:1;see alsoMorgan Dep. I, p. 69:13-19. Lockiso submits a supplemental
affidavit detailing the reasons that politicaligdtion and loyalty are naeasonable conditions for
the effective performance of law enforcemamdtions. Doc. 180-4, Affidavit of Brian Lock,
(“Lock Supp. Aff.”), 11 8-9.

Lock further argues that his employmentesgnent with the City does not list political
affiliation as one of the enumerated “causes” for which he may be fideeDoc. 43-1, p. 8.
Likewise, Lock maintains that the City’s pens@l policies---which are incorporated into his
employment agreement by reference---specifigadbhibit “[c]oercion of or by an employee for
political purposes and using the position of emgpient for political purposes.” Doc. 180-3, p. 1;
Doc. 43-1, p. 7. Although not dispositive, Lodagincingly argues that these facts “cut[] against
any claim that political afffation was an appropriateqairement for [his] job.”"Morin v. Tormey
626 F.3d 40, 46 (2d Cir. 2010).

Based on the foregoing, the Court finds that @ity has not demonstrated entitlement to
the Elrod-Branti affirmative defense as a matter of lakor the reasons explained above, the City
is not otherwise entitled to summary judgmentook’s First Amendment claim, and the City’s
motion is therefore denied as to Count I.

B. Substantive Due Process

The Due Process Clause of the Fourteenth Amendment prohibits the states from
“depriv[ing] any person of lifeliberty, or property, without duprocess of law.” U.S. Const.
amend. XIV, 8 1. “The substantive componenth& Due Process Claupeotects those rights
that are ‘fundamental,’ that is, rights thate dmplicit in the concept of ordered liberty.”
McKinney v. Pate20 F.3d 1550, 1556 (11th Cir. 1994) (quotigko v. Connecticy302 U.S.

319, 325 (1937)). “A finding that a right meritghstantive due process protection means that the
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right is protected against certain governmentoastiregardless of the fagss of the procedures
used to implement them.”1d. (quoting Collins v. City of Harker Heights503 U.S. 115, 125
(1992)).

In Count Il of the Second Amended Complainbck asserts that the City violated his
substantive due procesghis by depriving him of his “contractual property right” to continued
employment by arbitrary and pretextual meabec. 43, 11 30—-36. The City argues that Lock’s
substantive due process claim cdetgly overlaps with his First Amendment claim, and therefore
must be analyzed under First Amendment starsdeather than the more generalized notion of
substantive due process.SeeDoc. 69, pp. 20-21 (citinGounty of Sacramento v. LewBs23
U.S. 833, 842 (1998) (“[w]here a particular Ameradrhprovides an explicit textual source of
constitutional protection against a particulart 6 government behavior, that Amendment, not
the more generalized notion aflsstantive due process, mustthe guide for analyzing these
claims.”)). Inresponse, Lock maintains that his substantive due process claim arises from his Fifth
and Fourteenth Amendment property rights cidte his employment contract, and therefore
differs from his First Amendment claingeeDoc. 95, pp. 19-20.

Even if the Court were to accept Lock’s arganhthat his substantive due process claim
should be analyzed separately from his FirsteAdment claim, his claim would be completely
foreclosed by the Eleventh Circuit’s decisioiMoKinney InMcKinney the plaintiff alleged that
he was terminated from his position ascaunty building official because the county
commissioners were biased against him duhbigostrict enforcement of the county’s building

codes. 20 F.3d at 1554. The county’s poligiesvided that a county employee could only be

15 The Court has already performed this ana)y@isicluding that Lock’s First Amendment claim
survives summary judgmengee supraPart Ill.A.
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terminated “for cause,” including incompetencarafficiency in carrying out his dutiedd. In
accord with the policies, the county provide@ thlaintiff with written notice of his proposed
termination and the reasons therefor, and hehearing to comger the chargesld. at 1554-55.
The plaintiff attended the hearingith counsel, and had the opportiyrto hear the charges against
him, cross-examine the county’s weses, and present his own cddeat 1555. After the county
commissioners upheld the chasgagainst the plaintiff and rainated his employment, the
plaintiff brought an action under 42 U.S.C. § 1983 alleging that thegehargainst him were
pretextual and that he had therefore beéemnied substantive due process of ldd. On appeal,
the Eleventh Circuit, sittingn ban¢ overruled prior decisions of igmnels and held broadly that
a government employee possessing a state-creaipdrfy interest in his employment, such as
the plaintiff before it, states only a procedulak process claim, rather than a substantive due
process claim, when he allegeatthe was deprived of that erapient interest by an arbitrary
and capricious non-legislative government actideh. at 1560. TheMcKinneycourt explained
that since employment rights astate-created rightsd are not “fundamentalights created by
the Constitution, they doot enjoy substantive due process protectidn.

The holding inMcKinneyis directly applicable here. k& had a state-created property
right, via his employment contract, to contiduemployment with the City unless and until the
City terminated him “for cause.McKinneyteaches that, contrary to Lock’s argumeseeDoc.
95, p. 21 n.30, his right to employment with By was therefore not a “fundamental” right
created by the Constitution. 20 F&d1560. Thus, in alleging thiaé was deprived of this right
by arbitrary and pretextual means, he mestifes a procedural due process claee id His

substantive due process clamnust therefore be dismissed.
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C. Procedural Due Process

The procedural component of the Due Proc@ssise requires thatdhstate provide fair
procedures and an impartial decisinaker before infringing on a perss interest in life, liberty,
or property.ld. at 1561. Specifically, a “tenured employeeititled to oral or written notice of
the charges against him, an explanation oktheloyer’'s evidence, and an opportunity to present
his side of the story’ before a state or statenag may terminate an employee. In other words,
the employee is entitled to ‘some kind’ of pre-termination heariidy.{quotingCleveland Bd. of
Educ. v. Loudermill 470 U.S. 532, 542, 546 (1985) (imal citations omitted)). Lock
acknowledges that he receiveditti@n notice of his pretermination hearing, that he heard the
evidence against him, and that, with the asstgtari counsel, he hadelopportunity to present
his side of the story through his own testimony #mdugh the testimony of withesses he called.
Sed.ock Dep., 173:3-174:1. Thus, he does not dispuatieid received all dhe process required
with respect to preterination hearings underoudermill See McKinney20 F.3d at 1561-62.
Rather, he contends that his pretermination hearing was constitutionally inadequate because the
decision was preordained, as a majority of @iy Council members had already agreed to
terminate him regardless of whatever exoneragwvigence he would present at the heariSge
Doc. 43, 11 37-45; Doc. 95, pp. 21-23. The City as$ieat it is entitled to summary judgment
because Lock had an adequate remedy, via a postiggion lawsuit in state court, to correct any
procedural deprivations that occurred during a supposedly aiaeddCity Council hearingSee
Doc. 69, pp. 21-23. The Court agredth the City, again findingicKinneyto prove fatal to
Lock’s claim.

In McKinney after the Eleventh Circuit decided thilaé plaintiff only stated a procedural
due process claim, rather thasudbstantive due process claimalleging a pretextual termination

from his position as a county building officiage suprdPart I11.B, the court proceeded to address
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his procedural due process claim. Addmgsthe plaintiff's allegaons that the county
commissioners were biased against him amdgefiore could not provide him a constitutionally
adequate pretermination hearitige court explained the law foouarts to apply when considering
allegations of decisionmaker bias:

[D]ue process is satisfied when the dbiafjer has an opportunity to present his
allegations and to demonstrate the gdl@ bias. A demonstration that the
decisionmaker was biased, hewer, is not tantamount éodemonstration that there
has been a denial of procedural du®cess. As we mention above, unlike
substantive due process violations, gadural due process violations do not
become complete “unless and until thatstrefuses to prode due process.”
Zinermon 494 U.S. at 123, 110 S.Ct. at 983. relgpecifically, inthe case of an
employment termination case, “due pree¢does not] require the state to provide
an impartial decisionmaker at the pre-teration hearing. The state is obligated
only to make available ‘the means by which [the employee] can receive redress for
the deprivations.”” Schaper v. City of Huntsvill&13 F.2d 709, 715-16 (5th Cir.
1987) (quotingParratt v. Taylor 451 U.S. 527, 543, 101 S.Ct. 1908, 1917, 68
L.Ed.2d 420 (1981)) (footnote omitted).

In Parratt (and its progenyHudson v. Palmer468 U.S. 517, 104 S.Ct. 3194, 82
L.Ed.2d 393 (1984)), the Supreme Court htelat due process did not require pre-
deprivation hearings where the holdingsath a hearing would be impracticable,
that is, where the deprivation is the result of either a negligent or an intentional
deprivation of property. Wthat due process requirethe Court said, is a post-
deprivation “means of redress for progye deprivations satisfy[ing] the
requirements of procedural due procesBA&rratt, 451 U.S. at 537, 101 S.Ct. at
1914;accord Hudson468 U.S. at 533, 104 S.Ct. at 3204.

The precedent established Bgrratt is unambiguous: evahMcKinney suffered

a proceduratleprivationat the hands of a biasedd@d at his termination hearing,

he has not sufferedwaolation of his procedural due press rights unless and until

the State of Florida refuses to make llde a means to remedy the deprivation.
As any bias on the part of the Boardsweot sanctioned by the state and was the
product of the intentional acts of the commissioners, uRdeaatt, only the state’s
refusal to provide a means to correct any error resulting from the bias would
engender a procedural due process violation.

20 F.3d at 1562-63. Thus, tiMcKinney court made clear that decisionmaker bias at a
pretermination hearing resulting &an unauthorized and intentidraeprivation of property only
gives rise to a procedural due process claim vitnvere is no constitutionally adequate state remedy

to address the biasee id
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Because the plaintiff asserted that #tate remedy—review by Florida courts—was
constitutionally inadequate, ticKinneycourt proceeded to consider that questiahat 1563.
First, the court surveyed Florida law and determihatl Florida courts had the authority to review
employment termination cases and to cure \imtagt of due process by granting the relief sought
by the plaintiff—a new hearing conducted by a fair tribundl.(citing Florida cases). Next, the
court found that the scope of the Florida courtsiew would encompass the plaintiff's claims
that he was denied due procéssan impartial decisionmakeboecause Florida courts had the
power to undertake broad reviewfsall aspects of the case taeenine whether due process was
observed.ld. (citing Florida cases). Finally, the courtelenined that the plaintiff's state remedy
was adequate because Florida courts had the gowemedy the plaintiff's loss both in terms of
damages and equitable relielid. at 1564. The court reasoned that un@arratt, supra “the
state’s remedial procedure nesmt provide all reliefivailable under sectiat®83; as long as the
remedy ‘could have fully compensated the [emgpk] for the property loss he suffered,” the
remedy satisfies procedural due proce$d.’(quotingParratt, 451 U.S. at 544) (internal citations
omitted). The court concluded that since Flosdarocedures were capable of providing him with
all the relief constitutionally warranted, the plaintiff's state remedy satisfied procedural due
process and alleviated any deprivation he hdfdi®d in a pretextual hearing before the county
commissioners® Id.

Like the plaintiff inMcKinney Lock asserts that his prat@nation hearing was pretextual

because the outcome was preordained. Even assuming that Lock is correct in this regard,

16 The court noted that thglaintiff's claim was noteing dismissed fofailure to exhaust state
remedies Id. at n.20. Rather, the court held that fhet that an adeqtea state remedy was
available meant that the plaintiffiled to state a clainfor a procedural due process violation under
Parratt and its progenyld.
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McKinneyteaches that because the alleged deprivation was the result of the pretextual—and
therefore unauthorized and intentional—acts of the City Council members, he has not suffered a
violation of his proceduralue process rights “unless and until the State of Florida refuses to make
available a means to remedy the deprivatiofd” at 1563. Lock cannot make this showing.
Indeed, Lock has offered no developmeintd=lorida law which would negate thdcKinney
court’s conclusion that Florida courts provaleonstitutionally adequate remedy for employment
termination cases resulting from a pretextuatgmmination hearing. Iresad, Lock attempts to
distinguishMcKinney arguing that his property right was “leason a fixed-term bilateral contract
(as opposed to a state-law-daexh property interest consisyj of a unilateally granted
expectancy), which specifically provides a propeight to a pre-depration hearing, and which
provides a ‘present entitlement’ to gainful empleym” Doc. 95, p. 21. Heever, the mere fact
that theMcKinney plaintiff's property right was createloy the county’s policy manual, while
Lock’s was created by contractnet a meaningful distinctionvicKinneydoes not recognize any
such distinction, and instead applies broadlgltstate-created propentights, regardless of how
they are created.

Lock also argues that tf8preme Court’s decisions Ztinermon v. Burch494 U.S. 113
(1990), and_ujan v. G & G Fire Sprinklers, Inc532 U.S. 189 (2001), limited the reaclPairratt,
upon which theMicKinneycourt relied in holding that only the state’s refusal to provide a means
to remedy a pretextual pretermination hearing waguve rise to a procedak due process claim.
SeeDoc. 95, p. 22. IrZinermon the Supreme Court held thie plaintiff properly stated a
procedural due process claim when he allegatd émployees at a Fida state-owned hospital
had failed to afford him pre-deprivation safeguards in admitting him to the hospital as a

“voluntary” mental patient whehe was actually incompetent to give informed consent to his
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admission. 494 U.S. at 115, 139. In holdingttla post-deprivain state remedy was
constitutionally inadequate, the Court explained Patratt was inapplicable because: (1) the
admitted patient’s deprivation was predictal{®; pre-deprivation process was not impossible,
and (3) the hospital employees could not claimttheit conduct was “unauthorized” by the state.
Id. at 135-39.

Lock’s reliance onZinermonis misplaced. InMcKinney decidedafter the Supreme
Court’s decision irzinermon the Eleventh Circuit found th&arratt's rationalewasapplicable,
because any bias by theunty commissioners wast authorized by the state and was the product
of intentional acts of the commissioners. 28drat 1563. Similarly here, any bias by the City
Council members was unauthorized by the state veawl the result of theiintentional acts.
Therefore Zinermonis inapposite ancKinneyis controlling.

In the other case relied upon by Lodkyjan, the Supreme Court addressed the
constitutionality of a Californiatatutory scheme which authorizén@ state to withhold payments
due to a contractor on a publiorks project if a subcontracton the project failed to pay its
workers a prevailing wage. 532 U.S. at 191. $tatutory scheme permitted the contractor, in
turn, to withhold similar sum&om the subcontractorld. The plaintiff, a subcontractor which
had been denied payment by a contractor after a California labor agency determined that the
subcontractor failed to pay the prevailing wageseated that the statuyoscheme violated its
procedural due process rights because the schemetdafford the subcontractor a hearing before
or after the withholding of paymenld. at 193. In upholding the constitutionality of the statutory
scheme, the Supreme Court concluded thatpthmtiff had an adequate remedy via a post-
deprivation lawsuit in state courtid. at 195-99. In reaching its decision, however,Lthgn

Court distinguishedhe case from its prior decisions reduir a prompt pre- or post-deprivation
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hearing, explaining that “in each of those cases;ldimant was denied a right by virtue of which
he was presently entitled eitherexercise ownership dominion oveal or personal property, or
to pursue a gainful occupationld. at 196.

Lock interprets Lujan as requiring a constitutionally adequate (i.e., unbiased)
pretermination hearing when an individual has asen¢ entitlement” to a continuing benefit, such
as the right to pursue gainful employmei@eeDoc. 95, p. 22. However, in each of the cases
distinguished by theujan Court as requiring a prompt pre-post-deprivation hearing, the issue
was thetimelinessof the hearing under the Due ProcessuSe, not whether the claimant had an
adequate post-deprivation remedy in state co8de United States v. James Daniel Good Real
Prop. 510 U.S. 43 (1993FDIC v. Mallen 486 U.S. 230 (1988Barry v. Barchj 443 U.S. 55
(1979). Inthis case, the dispugenot whether Lock eived a timely heang, but instead whether
a post-deprivation suit in state court would bmastitutionally adequate remedy for any bias on
the part of the City Guncil members during the pretermination hearing. Aftgan, the Eleventh
Circuit has continued to rely up®arratt andMcKinneyin affirming that “when a deprivation of
property is random and unauthorized, [a]ll that pigeess requires . . .aspost-deprivation means
of redress for property deprivatiomatisfy[ing] the requirements pfocedural due process. The
doctrine extends to both negligent and interdl deprivations by state officials.Pacesetter
Apparel, Inc. v. Cobb County74 F. App’x 910, 912 (11th Cie010) (internal citations and
guotation marks omitted¥ee also Nat'l Ass’'n of Bds. of Pharmacy v. Bd. of Regents of the Univ.
Sys. of Ga.633 F.3d 1297, 1317 (11th Cir. 201Aytery v. Davis355 F. App’x 253, 255 (11th
Cir. 2009) (“In this circuit, state-court review @mployment termination decisions qualifies as an

adequate post-deprivatisemedy.”). Therefore, Lock’s reliance bajan is not persuasive.
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In sum, Lock has not showhat the State of Florida refuses to provide him with a
constitutionally adequate remetdycorrect any unauthorized andentional deprivation resulting
from his pretermination hearing. To the contrdrock has a constitutionally adequate remedy via
a post-deprivation lawsuit in the Florida court syst&ae McKinney0 F.3d at 1564. Therefore,
he has failed to state agaedural due process claisgee id.at 1564 n.20, and the City is entitled
to summary judgment as to Countdf the Second Amended Complaint.

D. State Law Claims

1. Breach of Contract

In Count IV of the Second Amended Complaimdck maintains that the City materially
breached his employment agreement, which provided:

The City Council may terminate Lock withmajority (4) vote of the Council at a

properly noticed meeting wherein Lock dha¢ afforded a hearing, but only “for

cause”. “For cause” shall be defined as “the removal from office pursuant to

Section 112.51, Florida Statutes; or, a violatof the Code of Ethics for Public

Officers and Employees contained in Rdrbf Chapter 112, Firida Statutes; or,

the conviction of any criminvolving dishonesty, a f@hy under the laws of the

jurisdiction imposing the penalty; or, malfeasance or misfeasance in the

performance of his official duties”.
Doc. 43-1, p. 8; Doc. 43, 1 48. Lock alleges thatitfactions for which he was terminated did not
constitute “cause” as defined in tbentract. Doc. 43, { 48; Doc. 95, p. 23.

Under Florida law, a claim for breach of c@ut has three elements: (1) a valid contract;
(2) a material breach; and (3) damagklsvens v. Coast Fla., P.,AL17 So. 3d 1179, 1181 (Fla.
2d DCA 2013). The City argues that it did noedch the employmeragreement because it
complied with the required termination pealures, including providing a properly-noticed
meeting, affording Lock a hearing, and terminating Lock with a ntgjeote of the City Council.

Doc. 69, p. 24. As a result, the City maintairet th“substantially performed” under the contract.

See Strategic Res. Grp,clnv. Knight-Ridder, In¢.870 So. 2d 846, 848 (Fla. 3d DCA 2003)
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(explaining that “substantiperformance is performance neaglyuivalent to what was bargained
for”) (internal quotation marks omitted).

The City, however, only addresses its com@&with the contractliprovision governing
the process for Lock’s termination. The Cityidao acknowledge that Lock is challenging the
related, but separate, contractuairtgroviding that Lock could bdischarged only “for cause.”
To the extent that the City argues that itsnpbance with the process provision eliminates its
requirement to discharge Lock for cause, that megu is meritless. It is axiomatic that courts
may not rewrite contracts and must geféect to each contractual provisioBee Fla. Recycling
Servs., Inc. v. Greater Orlando Auto Auction,.Ji898 So. 2d 129, 131 (Flath DCA 2005). To
adopt the City’s argument would, as Lock argwdisninate one of the major benefits for which
he bargained: termination only for cause.

As discussed above, in connection with Lodkist Amendment claim, Lock persuasively
argues that there are factual disputes as tohghee engaged in “misfeasance,” the stated “cause”
for Lock’s terminationSee supraPart Ill.A. If the City erroneously dis@arged Lock without
“cause,” the City breached a material term of the cont@lsten v. Allstate Ins. Cor59 F. Supp.
782, 786 (M.D. Fla. 1991). Accordingla genuine issue of materiakt exists as to whether the
City breached the employment agreement by not terminating Lock for cdumsarye, Inc. v.
Pipkin, 181 So. 2d 669, 669 (Fla. 1st DCA 1966) (explarthat whether an employee breached
a contract to justifglischarge is a question of facttliere is conflicting evidence).

In the instant motion, the City does not @mttLock’s ability to prevail on the other
elements of his breach-of-contract claim. Tity’s motion for summary judgment is therefore

denied as to Count V.
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2. Intentional Inflidion of Emotional Distress

In Count V of the Second Amended Conmipla Lock brings a state-law claim for
intentional infliction of emotional distress agaditise Individual Defendants. Doc. 43, 11 50-56.
The Individual Defendants maintain that this claim, as well as Lock’s claim for tortious
interference with a contractueelationship (Count VI), is baed by absolute immunity, and,
alternatively, that the challenged conduct does rise to the levebf “outrageous” conduct
required by Florida law. Because Lock failstmw outrageous conduct, the Court finds that the
Individual Defendants are entitléol summary judgment on Lock’s claim for intentional infliction
of emotional distress. The issue of absolute umity is evaluated witlhespect to Lock’s claim
for tortious interference in Sectiohh.D.3., infra.

To prevail on a claim for intentional inflictn of emotional distress, a plaintiff must prove
four elements: “(1) deliberate or reckless infba of mental suffering(2) outrageous conduct;
(3) the conduct caused the emotional de&styand (4) the distress was severalierty Mut. Ins.
Co. v. Steadmarb68 So.2d 592, 594 (Fla. 2d DCA 2007). eTdlleged behavior must be “so
outrageous in character, and so extreme in degsde,go beyond all possible bounds of decency.”
Id. (internal quotation marks omitted). “It is not enodight the intent is tortious or criminal; it is
not enough that the defendant intended to in#iimotional distress; dnit is not enough if the
conduct was characterized by malareaggravation which would entitle the plaintiff to punitive
damages for another tortState Farm Mut. Auto. Ins. Co. v. Novqt6§7 So. 2d 1210, 1213 (Fla.
5th DCA 1995). “Whether conduct is outragearsough to support a claim of intentional
infliction of emotional distrss is a question of law.Liberty Mut. Ins. Cq.968 So. 2d at 595.

The Individual Defendants arguhat their alleged conductmet sufficiently outrageous

because they were simply exercising their legal rights and obligations---to investigate and
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terminate Lock’s employment---in a legally permissible w@ge Southland Corp. v. Barts&i22
So. 2d 1053, 1056 (Fla. 5th DCA 1988) (“the actoneser liable where he does no more than
insist upon his legal rights in a permissible wayr'he Court finds that, even taking the inferences
in the light most favorable to Lock, he has memonstrated sufficiély outrageous conduct.

Particularly in the employmebntext, “Florida courts havgeen reluctant to find claims
for intentional infliction of emotional distresss®d solely on allegations of verbal abuseé La
Campa v. Grifols Am., Inc819 So. 2d 940, 943-44 (Fla. 3d DCA 2002). Liability “does not
extend to mere insults, indignitiethreats, or false accusationsWilliams v. Worldwide Flight
Servs. InG.877 So. 2d 869, 870 (Fla. 3d DCA 2004). For instand#/jlirmms,the court held that
the plaintiff had not demonstrated sufficientlytrageous conduct where supervisors used racial
epithets, instructed another employee to createcard of false disciplinary actions to justify
plaintiff's termination, falsely acaed the plaintiff of stealing, persistently threatened the plaintiff
with termination, and forced him work in dangerous conditiondd. at 870-71. Likewise, in
Scheller v. American Mechl International, Inc. the court held that the plaintiff failed to
demonstrate sufficiently outrageous conduct wlieeeemployer falsely accused the plaintiff of
theft, falsified documents and beith witnesses prior to trial, plikhed false information about the
plaintiff's income, evicted the aintiff from his office, withheldsupport servicesand excluded
the plaintiff from meetings. 5080. 2d 1268, 1269-71 (Fla. 4th DCA 19838¢ also Food Fair,
Inc. v. Anderson382 So. 2d 150, 151-53 (Fla. 5th DCA 1980lding that conduct was not
outrageous where plaintiff was threatened wghmination if she did not admit to a false
accusation and was eventyakrminated).

Lock maintains that, because the IndividDefendants were in positions of authority,

capable of affecting his legal iméssts, this case is analogoud &shley v. Bowmarnn which the
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court found a restaurant owrse conduct was sufficiently outrageous to survive summary
judgment. 561 So. 2d 406, 409-10 (Fla. 5th DCA 1990).abkhley the restaurant owner had the
plaintiff arrested afteshe refused to pay for amedible meal, which #hcourt found amounted to
the “calculated use of emotidrdistress to extort money.ld. at 410. The court reasoned:

The Restatement, the commentators anddhist all agree that outrageousness is

more likely to be found where some te@aship exists that gives the defendant

actual or apparent authority over anothepawer to affect his interests. When the

conduct smacks of extortion,igttort is likely to bepresent. Somewhat analogous

to the case at bar is liability based oa threat by a person impersonating a police

officer to arrest the plaintiff unleshie surrenders letters in her possession.

Id. at 409-10 (citations omitted). As examplesaathority figures, the Restatement identifies
police officers, landlords, school &orities, and collecting creditorsSeeRestatement (Second)
of Torts § 46 cmt. e (1965).

Even assuming that an employer falls witliims same group of authority figures, the
conduct underlying Lock’s claims is not as extreme as the conduct at idsaghiry in which
the customer was arrested while in “a socrlimnment” that made the plaintiff “especially
vulnerable to misconduct.” 561 So. 20440 n.4. Nor is tils case akin t&allogly v. Rodriguez
in which police officers ran a drug and prostiuatring from the plaitiff's club. 970 So. 2d 470,
472-73 (Fla. 2d DCA 2007). In thesse, taking the inferencesliock’s favor, Lock was subject
to threats and false accusations, leading to hignatan. Under Florida law, this type of conduct
is not sufficiently outrageous, as a matter of laWilliams 877 So. 2d at 870-78cheller,502
So. 2d at 1269-7Foo0d Fair, Inc, 382 So. 2d at 151-53. The Indiual Defendants’ motions for
summary judgment are theredogranted as to Count V.

3. Tortious Interference with Contractual Relationship

In Count VI, Lock alleges that the Individuaefendants tortiouslynterfered with his

contractual relationship withhe City by making false accugms, intending to cause his
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termination. Doc. 43, 11 59-61. The Individiz#fendants argue that summary judgment is
warranted on this claim because they werdigmto Lock’'s contract and were therefore not
capable of interfering with the caatt, as a matter of law. Tlhedividual Defendants also assert
that they possess absolute immunity.

Under Florida law, a claim for tortious interénce with a contractuglationship requires:

(1) the existence of a contra(®2) the defendant’s knowledge oktlontract; (3) the defendant’s
intentional procurement of the coatt’s breach; (4) absence of any justification or privilege; and
(5) damages resulting from the breaclmhnson Enters. of Jacksonville, Inc. v. FPL Grp.,,Inc.
162 F.3d 1290, 1321 (11th Cir. 1998)amiami Trail Tours, Inc. v. CottpAd63 So. 2d 1126, 1127
(Fla. 1985). As a general rulg, tortious interference claim exssonly againspersons who are
not parties to the coractual relationship.Cox v. CSX Intermodal, Inc732 So. 2d 1092, 1099
(Fla. 1st DCA 1999) (internal quotation marks ondgijte In particular,a claim for tortious
interference will typically not lie against a managerial or supervisory employee who terminates a
plaintiff's employment, because loe she is considered a pattythe employment relationship.
Id.; Alexis v. Ventura66 So. 3d 986, 988 (Fla. 3d DCA 201There is an exception, however,
when the employee or representative “acts solélly ulterior purposes and without an honest
belief that her actions wadibenefit her employer.Cox, 732 So. 2d at 109%lexis 66 So. 3d at
988.

Lock maintains that the exception applies in this case because the Individual Defendants
were acting solely to advance thewn political agenda, and not iretiCity’s best interest. In the
motions for summary judgmenhe Individual Defendants fail tacknowledge or address the
exception. See, e.g.Doc. 172, pp. 20-21see alsoDoc. 108, pp. 6-7. As detailed above, in

connection with Lock’s First Amendment clainssues of fact exist as to whether Lock was
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terminated because the Individual Defendawesre pursuing their own political agenda.
Accordingly, the Individual Defendants fail siemonstrate entitlement to summary judgment
based on their status as partied.¢mk’s employment contractSeeO.E. Smith’s Sons, Inc. v.
George 545 So. 2d 298, 300 (Fla. 1st DCA 1989) (holdirag there was a factual question as to
corporate officer's motives in terminating the Imess relationship). Nonetheless, for the reasons
set forth below, the Court finds that Rose and Eleyentitled to absolute immunity. Hazlett is
also entitled to absoluienmunity, as to a portioaf his challenged conduct.

Under Florida law, government officials haabsolute immunity for defamation claims
arising from statements made in cention with their official dutiesCassell v. India964 So. 2d
190, 194 (Fla. 4th DCA 2007). Florida courts havieeaed the immunity tother tort claims---
including claims for tortious intéerence with a contractual relatidmg---if the claim is simply a
“recasting” or “retooling’of a defamation claimStephens v. Geoghegaf02 So. 2d 517, 525
(Fla. 2d DCA 1997) (applying immity to claim for intentional infliction of emotional distress);
Goetz v. Noble652 So. 2d 1203, 1205 (Fla. 4th DCA 1995) (applying immunity to claim for
tortious interference with a contractAbsolute immunity is based dime principle that it is “better
to leave unredressed the wrongs done by dishofffestre than to subject those who try to do
their duty to the constant dread of retaliatioftNayr v. Kelly 184 So. 2d 428, 431 n. 12 (Fla.
1966).

“The question of whether allegedly defamatstgtements are absolutely privileged is one
of law to be decided by the courtStephens702 So. 2d at 522. In making this determination,
the controlling question is whethihe challenged communication svanade “within the scope of
the officer’s duties.”Cassel] 964 So. 2d at 194 (internal quotation marks omitted). The scope of

an officer's duties is liberally construed,temding beyond “enumeratge required tasks,” to
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include “discretionary duties that amesociated with given position.” Stephens702 So. 2d at
523;Cassell 964 So. 2d at 194. |If a challenged staterfadist within the scope of an official’'s
duties, absolute immunity applies, “[h]Joweveds&or malicious or badly motivated the accusation
may be.” Hauser v. Urchisin231 So. 2d 6, 8 (Fla. 1970) (internal quotation marks omitted);
Albritton v. Gandy531 So. 2d 381, 387 (Fla. 1st DCA 1988).

In the Second Amended Complaint, Lodlkeges that Eley, Rose, and Hazlett made
“patently false accusations against him,” with thenhtd bringing about his termination. Doc. 43,

1 61. In the response in opposition, Lock does not dispute that his tortious interference claim is
simply a “recasting” of a defamation claim, sai#int to implicate the defense of absolute
immunity. See generallipoc. 99;Stephens702 So. 2d at 525ge City of Stuart v. Monds0 So.

3d 1134, 1134 (Fla. 4th DCA 2009) (holding tteisolute immunity @plied to a tortious
interference claim even though plaifgidid not plead a defamation clainBalm Beach Cnty.
Health Care Dist. v. Prof'l Med. Educ., Ind.3 So. 3d 1090, 1093, 1096 n.2 (Fla. 4th DCA 2009)
(observing that absolute immunity would provie additional basis for judgment on a tortious
interference claim based on an alleged conepita deprive plainff of business).

The Court finds that Rose and Eley arditldl to absolute immunity because their
challenged statements and actions fall within tlpe®f their official dutis. In his response in
opposition, Lock maintains that Rose: (1) calledraer the special meeting on December 5, 2011
to decide whether to place Loock administrative leavé2) wrote a news adie about the Schrum

incident; (3) mentioned Helms’ “illegal campaigontribution” at the April 17, 2012 City Council
meeting; and (4) voted to issue a negativequarince evaluation, hold a due process hearing, and

terminate Lock’s contractSeeDoc. 99 at 6-8. As to Eley, Lock maintains that she: (1) publicly
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called for Lock’s resignation; ar{@) voted to issue a negatigerformance evaluation, hold a due
process hearing, and terminate Lock’s contr&ste id.

Pursuant to the City Chartéie City Council has the soletharity to terminate individuals
it appoints to office, includig the Chief of Police.SeeWest Melbourne, Fla., Charter art. Ill,
8 1(b) & art. Xl, 8 1. The City Council also s ithe authority to “make investigations into the
affairs of the city and the conduct of any city department, office, or ageiaty.art. Ill, § 1(c).
As a result, Rose’s and Eley®ecisions to call aspecial meeting, give Lock a negative
performance evaluation, hold a duegqess hearing, and terminate Loaktstract areat the very
least, “discretionary duties’saociated with their position$Stephens702 So. 2d at 52&assel|
964 So. 2d at 194. Although Lock responds thatehs a factual dispute as to whether the
Individual Defendants acted with a persongbalitical motive (Doc. 99, pp. 9-10), Florida courts
hold that, as long as the challengeahduct falls within the scope ah official’s duties, absolute
immunity applies “[h]Jowever false or maliciouw badly motivated the accusation may be.”
Hauser 231 So. 2d at 8 (internal quotation marks omittééritton, 531 So. 2d at 387.

The Court also finds that Rose is entitledatsolute immunity for the news article he
wrote, which set forth a timeline of events relatioghe Schrum incident and concluded that “the
City Council may soon be requiréa consider how to judge theasions the Chief made in his
response to Commander Schrum’slation of the public trust.”"See99-1, p. 65. Although the
record does not suggest thatitimg a news article fell withirRose’s mandatory duties, it was
within Rose’s discretionary duties to publialygsseminate information regarding the Schrum
incident, a matter of public concerfee, e.gStephens702 So. 2d at 525 ¢lding that absolute
immunity applied to officials’ disseminatioof information to news media regarding the

investigation and discipline af police officer involved in a shting, a matter of public concern);
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Univ. Bd. of Trustees v. Mop&8 So. 3d 316, 319 (Fla. 1st DCA 201{49lding that disclosure of
an allegedly defamatory investigative report wasileged given the nature of the charges and
defendant’s status as a public universitykewise, Rose’s comment regarding Helms’s campaign
donation, made during a City Council meeting, fethm the scope of Rose’s official dutieSee
Grady v. Scaffe435 So. 2d 954, 955 (Fla. 2d DCA 1983) (g that defamatory remarks made
by county commissioner during courdggmmission meeting were prigded, despite the fact that
they were unrelated &ny pending business).

As to Eley’s public demand for Lock’s resigrmatj it is well-establishethat an official is
entitled to absolute immunity for statementsdean connection with aemployee’s discharge,
including statements to the news media, if dffecial has responsibility for discharging the
employee. See, e.g.Barr v. Matteg 360 U.S. 564, 574-75 (1959) (dolg that official had
absolute immunity with respet press release announcing higirtion to suspend employees);
Hauser 231 So. 2d at 7-8 (holding that city commissioner’s statements to the press about former
city prosecutor were absolutely privilege8koblow v. Ameri-Manage, Iné83 So. 2d 809, 810-
11 (Fla. 3d DCA 1986) (holding thafficials’ negative statements the press about plaintiff's
work were absolutely privilegedRanford v. City of Rockledg&87 So. 2d 967, 968 (Fla. 5th
DCA 1980) (holding that absolute immunity dpd where city officials made unfavorable
statements to the news media about the plainBt§phens702 So. 2d at 523ge also Huszar v.
Gross 468 So. 2d 512, 515 (Fla. 1st DCA 198Bdlding that official’sstatements to press that
attorney’s conduct was utiécal and could resulh legal action were awlutely privileged)cf.
Albritton, 531 So. 2d at 387 (holding that statemetisut plaintiff’'s employment were not

privileged where the official wasot in charge of hiring and firg). Here, Eley had responsibility
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for terminating Lock’s contractand the Court finds that hestatements to the press were
privileged.

With respect to Hazlett’s elienged conduct, Lock’s respgmin opposition identifies the
following statements and actions: (1) on NaNeer 14, 2011, Hazlett forwarded the anonymous
letter suggesting that Lock be investigated for the Schrum incident to City Manager Morgan and
City Attorney Wilson, and later secopies to all council memisr(2) on November 18 and 19,
2011, Hazlett sent emails to Rose, City Mandgergan, and City Attorney Wilson accusing Lock
of covering up a felony; (3) Hazlett was quotedlixy local media as calling for Lock to resign
(4) at the December 5, 2011 special meeting, Hazbé¢d to place Lock on administrative leave;

(5) at the conclusion dhe special meeting, Hazlett wra@tgost on his Facebook page referencing
“[tlhe corrupt in law enforcement, lead [siby Chief Brian Lock,” and stating the Lock was
involved in a felony “cover upand (6) Hazlett voted to issue a negative performance evaluation,
hold a due process hearing, datminate Lock’s contractSeeDoc. 99 at 6-8.

For the reasons stated above in connection with Rose and Eley, the Court finds that Hazlett
in entitled to absolute immunityith respect to his decisions tapk Lock on administrative leave,
give Lock a negative performance evaluationdreodue process heaginand terminate Lock’s
contract, as well as Hazlett's statements tgtless regarding the Schruntident. Additionally,

Hazlett’s internal communications to other Qifficials regarding Lock’®mployment, including

17 Specifically, Lock cites a news article in which Hazlett called on ltockesign and for an
investigation. As to # Schrum incident, Hazlett statedttink it's outrageoud.think we should
expect more from our police chief. . . . Our diys made so many wontidrstrides. And | have
to talk to people about our oldest employeethe city making bad judgments. It's really
disturbing.” Doc. 99-1, p. 52. Lodkites a separate news repgquibting Hazlett’s'outrage” over
the Schrum incidentld. at 55. Hazlett also testified duringstdeposition that hdreely spoke”
to the media and publicly reieted his opinion that Lock shaube fired. Hazlett Dep., p. 71:4-
13, 74:13-109.
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the emails to council members, City Managerrdydm, and City AttorneWilson, are absolutely
privileged. SeeCassel] 964 So. 2d at 194-95 (applying absoluteilege where official internally
reported and discussedapitiff's possible fraud and criminal activitygtephens702 So. 2d at
523 (holding that defendants’ dissemination ddimation to fellow officers “clearly lies within
the ambit of each’s duties”).

By contrast, the Court finds that Hazlettnist entitled to absolutenmunity as to the
statements contained in his Facebook pasterpted in fulin Section I.A.3.supra Because
Lock alleges that the statements were maddamiett’'s Facebook page (Lock Aff., § 2), they are
distinguishable from remarks made in an @é#i forum, such as a City Council meetin@f.
Grady, 435 So. 2d at 955. Similarly, it does not applkat the statements involved dissemination
of information to the public at largeCf. Stephens702 So. 2d at 523. Ha#t's references to
“phonies who claim to be my friend” and to Tib&s “new friend,” furtheunderscore the personal,
rather than official, nature of the statemerigel ock Aff., Exh. 1.

In the motion for summary judgment, Hatleibes not challenge the authenticity or
admissibility of the statements, nor does he adeany rationale thatomld support a finding that
the statements fell withinis official duties.See generallipoc. 173;see alsdoc. 108. The Court
therefore denies Hazlett's motion for summary jueégt on the issue of absolute immunity with
respect to the statements contained irtbeember 5, 2011 Facebook post. Because Hazlett has
not moved for summary judgment on the sufficien€yhe evidence toupport Lock’s tortious
interference claim, the Court doaot address whether the stageits in the Facebook post would

otherwise establish a tatis interference claim.
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Based on the foregoing, Eleyasid Rose’s motions for summggudgment will be granted
as to Count VI. Hazlett's motion for summary juggnt as to Count VI iV be granted-in-part
and denied-in-part as specified above.

4. Florida Statute § 448.045

In Count VII, Lock alleges that thendividual Defendants unlawfully conspired to
terminate his employment, in violation of F&tat. § 448.045. Doc. 43, {1 65-72. The Individual
Defendants argue that this statute does not stppovil cause of actiorgnd, alternatively, that
they are entitled to statutory immungyrsuant to Fla. Stat. § 768.28(9)(B)g., Doc. 172, pp. 22-
24. In response, Lock requests dismissal widjuyalice pursuant to RukEl(a)(2) of the Federal
Rules of Civil Procedure. Doc. 99, p. 14. ckts request is granted, and Count VII will be
dismissed with prejudice.

V. CONCLUSION

For the aforementioned reasons, the Court will grant the City’s Amended Renewed Motion
for Summary Judgment as to Césihl and |1l of the Second Amended Comamt, and deny the
motion as to Counts | dnlV. Eley’s and Rose’s Renewdtbtions for Summar Judgment are
granted as to Counts V and VI of the SecondeAded Complaint. Hazlett’'s Renewed Motion for
Summary Judgment is grantedtagCount V of the Second Amded Complaint and granted-in-
part and denied-in-part as to Count VI. Thdwdual Defendants’ motions are denied, as moot,
as to Count VII, and Lock’s regat to voluntarily dismiss CountiMwith prejudice is granted.

Accordingly, it is herebopRDERED AND ADJUDGED:

1. The City’'s Amended Renewed Motion for Summary Judgment (Doc. 179) is

GRANTED in part andDENIED in part. As no genuine issues of material fact

exist, the City’s Amended Rened#&lotion for Summary Judgment&RANTED
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as to Counts Il and Il of the Second Anded Complaint. The City’s motion is
DENIED as to Counts | and IV.

2. The Individual Defendants’ Renewed fidbms for Summary Judgment (Docs. 172,
173, 174) ar&SRANTED in part andDENIED in part. As no genuine issues of
material fact exist, the Individuddefendants’ Renewelotions for Summary
Judgment (Docs. 172, 173, 174) are @8t ANTED as to Count V of the Second
Amended Complaint. As to Count VI,&motions filed by Rose and Eley (Docs.
172 and 174) ar6&RANTED, and the motion filed by Hazlett (Doc. 173) is
GRANTED in part andDENIED in part as set forth more specifically herein. As
to Count VII, the Individual DefendantR®enewed Motions for Summary Judgment
(Docs. 172, 173, 174) aeachDENIED, as moot.

3. Pursuant to Rule 41(a)(2) of the RedeRules of Civil Procedure and Lock’s
request (Doc. 99, p. 14), Count VIId SMISSED with prejudice.

4, A Final Judgment will be entered at the conclusion of this litigation.

DONE andORDERED in Tampa, Florida on April 24, 2015.

Charlene Edwards Honeywell ]

United States District Judge

Copies furnished to:

Counsel of Record
Unrepresented Parties
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