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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
DANIEL J. DIPERNA,
Plaintiff,
V. Case No: 6:12-cv-687-Orl-36K RS

GEICO GENERAL INSURANCE
COMPANY,

Defendant.

ORDER

This cause comes before the Court on tlesszmotions for summaijudgment filed by
the parties in this matter. Plaintiff DanieDiperna (“Diperna” or “Plaintiff”) filed a Motion for
Summary Judgment (“Diperna Motion”) (Dk43) and Defendant GEICO General Insurance
Company (“GEICO” or “Defendant”) filed ®otion for Summary Judgment (“GEICO Motion”)
(Dkt. 45). Responses and a reply to the motfonsummary judgment were filed (Dkts. 51, 52,
55). Upon due consideration ofie parties’ submissions, imcling deposition transcripts,
affidavits, memoranda of counsel and accompamnyxhibits, and for the reasons that follow,
both motions for summary judgment will be denied.

l. BACKGROUND
A. Statement of Facts

This is a Florida common law third-partysiurance bad faith aot arising out of an

automobile accident that occurred on August 4, 2007 between Plaintiff Diperna and Joseph

! The Court has determined the facts basethe parties’ submissions, including GEICO’s
activity log, affidavits, and deosition testimony. Disputes oerning the facts are noted.
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Umberger (“Umberger’j. (GEICO Mot., Ex. B “Police Report” The accident involved a rear-
end collision in which Mr. Umberger struck@&irna’s car from behind. (Police Report; GEICO
Mot., Ex. C Diperna Interview (“Diperna Int.”) & Diperna Mot., Ex. 2 “GICO Claims File”).

At the time of the accident, Mr. Umberger &t automobile insurance through GEICO under
the policy number 4026-30-57-08. (Diperna Ma&x. 1 “Umberger Insurance Policy”; GEICO
Mot., Ex. A “Affidavit of Coverage”). Thisnsurance was effective from May 2, 2007 through
November 2, 2007 and provided bodily injurweoage in the amount of $10,000.00 per person
and $20,000.00 per occurrencdd. In addition, the insurance provided property damage
coverage in the amount of $10,000.00.

The day after the accident GEDGnade notes, including thadt that Mr. Umberger rear-
ended Diperna, and also noted that it wamroencing its investigation into the accident.
(GEICO Mot., Ex. D “GEICO Activity Log”; GEI® Claims File). Tk day after that, on
August 6, GEICO assigned Sherry Zuniga (“ZunigaS)the claims representative to handle the
claim against Mr. Umberger. (GEICO Activityog at 3; Diperna Mot., Ex. 3 Deposition of
Sherry Zuniga (“Zuniga D®”) 19:23-20:6). Ms. Zunigahad worked for GEICO for
approximately eight years at the time of hergssient to the Umberger claim. (Zuniga Dep.
9:17-19). Her job was as a TCR-2 claims representatideat 8:25-9:4. In this position, her
responsibility was to handle minor soft tissue fipjalaims, which means that she typically does
not handle claims involving broken bonesjess it involves a minor fracturdd. at 8:25-9:16.

As a TCR-2 claims representative, she also typically does not handle claims that are in litigation.
Id. If there is more than a soft tissue injunyalved in a claim, it would normally be handled by

the Continuing Unit at GEICO. (Gilliece Dep. 20:24-21:11).

“At the time of the accident, Diperna was a minG&EICO Mot., Ex. C (“Diperna Interview”) at
2.



On the same day that Ms. Zuniga wasgrssil to the Umbergalaim, she conducted a
recorded interview with Diperna regarding thecident and explained the bodily injury claims
process to Diperna’s mother. (Diperna;i@EICO Activity Log at4-5; Zuniga Dep. 21:13-
23:15). During this interview, Diperna told Mauniga that Mr. Umberger rear-ended him, that
Diperna experienced neck, baakd shoulder pain on the eveniofythe accident, and that he
went to the emergency room for Xysa (Diperna Int.). The nexfay, Ms. Zuniga sent a letter to
Mr. Umberger indicating that, although GEICO would attempt to settle the bodily injury claims
against him within his policy limits, those claimsght potentially exceed his policy limits, and
that he might be personally exposed to any arhouexcess of those limits. (GEICO Mot., EX.

E August 7, 2007 Umberger Letter (“Aug. 7 Umbargetter”); GEICO Activity Log at 5). In

that letter, Ms. Zuniga also requested that Mmberger inform GEICO as to whether he had
additional bodily injury coveragenformed him that he had aght to retain his own attorney,
and assured him that GEICO woudntact him if they were unable to settle the claims against
him. 1d. According to GEICO’s actity log, Mr. Umberger calledMs. Zuniga regarding this
letter on August 11 and she explained to him thiatcoverage was not sufficient to cover the
potential liability to which he was exposed regarding the August 4 accident. (GEICO Activity
Log at 8)°

Mr. Nicholas Panagakis, Esq. sent letters of representation to Ms. Zuniga and GEICO on
August 16 and 17, respectively, informing therattBiperna was now being represented by him
with respect to the car accident. (GEICO Mot., Ex. F “Letters of Representation”; Zuniga Dep.

30:9-25 and Exs. 3 & 4). Mewafhile, on August 18, GEIO received a copy of the police report

3 Mr. Umberger has testified that GEICO would apeak with him regarding the claim and that
he did not receive many of the letters GEICO aware sent to him. Dkt. 45, Ex. Q, 13:6-11;
28:6-29:3, 30:17-31:1B6:9-16, 41:2-43:3.



of the incident, which indicatetthat Mr. Umberger had been issued a citation for failure to use
due care resulting from the accident, and thatetlvggre no injuries. (Police Report, GEICO
Activity Log at 9; Zuniga Dep. 32:5-34:14). On August 24, before GEICO received the Letters
of Representation, Ms. Zuniga called Diperna hisdmother informed Ms. Zuniga that she had
retained an attorney for Diperna. (GEICO Ait$i\Log at 9; Zuniga Dep. 35:4-15). Ms. Zuniga,

in turn, called Mr. Umberger that samay to inform him of this informatioh.(GEICO Activity

Log at 9; Zuniga Dep. 35:16-21).

Ms. Zuniga finally receivedhe August 16 letter from MiPanagakis on September 2.
(GEICO Activity Log at 9; Zuiga Dep. 36:4-11). The letteequested insurance policy
disclosures pursuant to Secti6@7.4137 of the Florida StatutegLetters of Representation,
GEICO Activity Log at 9). Ms. Zuniga acknogdged receipt of Mr. Panagakis’ letter and
requested additional information from him, wding medical records, in order to continue
evaluating Diperna’s claim, and cepi Mr. Umberger on the letter.(GEICO Mot., Ex. G
September 2, 2007 “Letter of Acknowledgment'@n September 4, Ms. Zuniga sent another
letter to Mr. Panagakis, also dated Septantherequesting that Dipea sign and return the
enclosed medical and wage authorizationtisat GEICO could obtain the documentation
necessary to support Diperna’s claim. (GEI®®t., Ex. H, September 4, 2007 “Sept. 4
Panagakis Letter”). Mr. Umberger was not copied on this lelter.On September 18, GEICO
faxed an “Affidavit of Coverage” to Mr. Pagakis informing him about Mr. Umberger’'s
available coverage limits and indicating that Mr. Umberger had no known additional insurance

coverage. (Affidavit of Coverag&EICO Activity Log at 10).

* Seen. 3 regarding Mr. Umberger’s deniahtiMs. Zuniga communicated with him.
> Seen. 3 regarding Mr. Umberger’s deniahttMs. Zuniga communicated with him.



On September 22, Ms. Zuniga again callad left a message for Mr. Panagakis
inquiring about the diagnosis redang Diperna’s injury. (GEICQActivity Log at 10). Ms.
Zuniga also called and left a message for Wmberger informing him that GEICO had no new
updates regarding Diperna’s injutyld. The next day, Ms. Zuga mailed Mr. Panagakis a
certified copy of Umberger'snsurance policy. (GEICQMot., Ex. | September 23, 2007
Panagakis Letter “Sept. 23 Panagakitdr& GEICO Activity Log at 10).

On October 29, Mr. Panagakis informed Ms. Zuniga that Diperna had suffered a fractured
neck bone as a result of the eacident. (GEICO Actity Log at 11; ZunigeDep. 42:20-43:1).

Ms. Zuniga requested a fax confirmation of fr&cture. (GEICO Actiity Log at 11). Mr.
Panagakis told Ms. Zuniga thia¢ would obtain the medical reds confirming the fracture and
fax it to her as requestedd. Ms. Zuniga left messages for Mr. Panagakis numerous times in
November and December 2007 in order to obtainmtate regarding Diperna’s treatment status,
including medical records confirming his neck bone fracture, to no algil. Meanwhile, on
November 26, Ms. Zuniga'’s supervisor, Robili&e (“Gilliece”), evaluaed Diperna’s ninety-
day review report, which had been completed and submitted by Ms. ZukigaZuniga Dep.
44:1-45:9. After reviewing thelé, Ms. Gilliece indicated thathe claim should be a quick
closure, but that thegtill needed confirmatiof Diperna’s fractured neck bone and that Mr.
Umberger should be made aware of the podsibdf such injury. (Diperna Mot., Ex. 5
Deposition of Robin Gilliece Gilliece Dep.”) 31:1-32:22; Zuniga Dep. 44:2-45:9). On

December 13, Ms. Zuniga updated Mr. Umberger regarding the status of his claim, and told him

® Seen. 3 regarding Mr. Umberger’s deniahtiMs. Zuniga communicated with him.



that Diperna’s attorney had nget provided additional medicadformation regarding Diperna’s
injury.” (GEICO Activity Log at 12).

On December 17, GEICO received a demand letter, dated December 12, from Mr.
Panagakis, offering to settldiperna’s claim. (GEICO Actity Log at 12; Zuniga Dep. 46:14-
47:16; 48:2-8; Gilliece Dep. 32:23-33:4; Dipemdat., Ex. 6 and GEICO Mot., Ex. J December
12, 2007 Demand Letter (“Demand Letter”))The demand was for the payment of Mr.
Umberger’'s $10,000.00 bodily injury policy limit. (Demand Letter; Zuniga Dep. 448:16-18).
The settlement offer contained a number of domas: 1) a mutual release; 2) a financial
affidavit executed by Mr. Umberger (the dfivit to be completed by Mr. Umberger was
enclosed with the letter); and 3) an executifidavit indicating that nather insurance covered
the damage. (Demand Letter; Zuniga Dep. 48%; Gilliece Dep. 35:4-22). The letter also
indicated that GEICO had twentyw® days from the date of the letter to provide Mr. Panagakis’
office with an answer regarding whether theyeagrto settle the matter, and that, following this
twenty-one day deadline, the offer to settle wioog withdrawn and a lawsuit would be filed to
seek an excess judgment against Wmberger. (Demand Letter).

On December 19, GEICO confirmed that Dipe had suffered an avulsion fracture.
(GEICO Activity Log at 12). Based on thisrdfirmation, GEICO gave immediate authorization
to tender the full $10,000.00 bodilyjumy policy limit to Mr. Pangakis for Diperna. (GEICO
Activity Log at 12; Zuniga Dep. 56:4-25). MZuniga called Mr. Panags’ office to inform
him that GEICO intended to tender Mr. Umbergdxdslily injury policy limit. (GEICO Activity
Log at 12). Ms. Zuniga also spoke with Miémberger on that day, informing him about the

Demand Letter, the purpose of the financial affidavit requested, and the requirement that the

" Seen. 3 regarding Mr. Umberger’s deniahttMs. Zuniga communicated with him.



affidavit be completed and returnéml Mr. Panagakis by January 1, 2008.% Mr. Umberger
agreed to complete the financial affidavit anddsé to Mr. Panagakis. (GEICO Activity Log at
12; Zuniga Dep. 56:4-18). Ms. Zuniga updated Mr. Umberger's address and mailed the
financial affidavit to him that same d&Y.(GEICO Activity Log at 12-13).

On December 20, Ms. Zuniga sent a propasdehse to Mr. Panagakis, inviting him to
make suggestions to modify it, but heveeresponded. (Zuniga Dep. 60:19-61:13; GEICO
Mot., Ex. K December 20, 2007 Panagakis Letter (“¥cPanagakis Letter”))In this letter,

Ms. Zuniga also informed Mr. Panagakis tha slettlement check was being sent under separate
cover, but she did not tell him that she askhdr. Umberger to sené completed financial
affidavit directly to him. (Dec. 20 PanagsMietter; Zuniga Dep. 60:19-61:13). On December
27, Ms. Zuniga followed up with Mr. Umbergergeeding the financial affidavit he was to
complete and return to Mr. Panagakis, and Mmberger informed her that he mailed the
financial affidavit to Mr. Panadis the same day he received'it(GEICO Activity Log at 13).

Mr. Panagakis testified that imever received any financiaffidavit from Mr. Umberger
or received a request for an extension of timprtavide such affidavit from GEICO. (Diperna
Mot., Ex. 7 Deposition of Nicholas Panagakissq. (“Panagakis Dep.”) 46:17-48:8). M.
Panagakis also testified thatmever received an executed affiddrom GEICO stating that Mr.
Umberger had no other insurancattbould cover the potentialds. (Panagakis Dep. 48:11-49-

17). No one from GEICO, including Ms. Zunjdgallowed up with Mr. Panagakis regarding the

8 Seen. 3 regarding Mr. Umberger’s deniahtiMs. Zuniga communicated with him.

° Seen. 3 regarding Mr. Umberger’s deniahtiMs. Zuniga communicated with him.

19Mr. Umberger denies that thimmunication with Ms. Zunigaccurred and also denies that
he ever received any financeffidavit. Dkt. 45, Ex. Q, 524-54:1, 18-55:6, 58:2-6; 59:13-60:6,
60:22-61:9.

' Mr. Umberger denies that thimmunication with Ms. Zunigeccurred and also denies that
he ever told her that he compd and sent the financial affidato Mr. Panagakis. Dkt. 45, Ex.
Q, 58:4-23, 61:14-63:13, 65:7-66:17.



status of the proposed release or the firraffidavit GEICO believed Mr. Umberger had
already mailed in. (Zuniga Dep. 69:8-70:17-23Is. Gilliece testified that she would have
wanted Ms. Zuniga to follow up with respectthe status of the release. (Gilliece Dep. 46:17-
4T:5).

It was not until June 4, 2008 that GEICO discoudfeat the settlement check that it sent
to Mr. Panagakis had not been cashed. (GEACOQvity Log at 14; Zunga Dep. 71:19-72:17).

This prompted GEICO to reopen the Dipernairal file on June 13, reassign it to Ms. Zuniga,

and to have another check isdu (GEICO Activity Log at 14Zuniga Dep. 72:23-73:20). On

June 16, GEICO stopped payment on the first check and reissued a new settlement check for
$10,000.00. (GEICO Activity Log at 14). On December 5, GEICO stopped payment on the
second check after it was informed by Mr. Rgalas’ office that tke case had gone into
litigation. (GEICO Activity Logat 15; Zuniga Dep. 74:4-18). Nme at GEICO informed Mr.
Umberger of this information. (Gillied@ep. 51:19-53:7; Zuniga Dep. 74:14-75:16).

The lawsuit was actually filed on February2®09. (GEICO Mot., Ex. L “Diperna State
Complaint”). Again, no one at GEICO infoeth Mr. Umberger of tis fact. (Gilliece Dep.
51:19-53:7; Zuniga Dep. 74:14-1%). Ms. Gilliece testified #t she would have wanted
someone to inform Mr. Umberger that the chad entered litigation(Gilliece Dep. 52:7-10).

On April 30, GEICO received a copy of a Motion for Default that had been entered against Mr.
Umberger in the underlying action. (GEICOtiiy Log at 15). On the same day, GEICO
referred the case to Scott Turner, Esq., and thbddger claim was reassigned to another claims
representativeld. On May 1, Mr. Turner seriélr. Umberger a letter geradly stating that “[a]n
insurance company has selected a lawyer tendea lawsuit or claim against you,” and noted

that the letter concerned “Diperna v. benger” with respect to Claim number



0269310030101012, and that the date of the Wwas August 4, 2007. (Dkt. 52 “GEICO
Response”, Ex. A, “Turner Letter”).

In addition, GEICO attempted twontact Mr. Umberger to farm him of the action that
was filed against him, but the number listedsweted as unavailable when dialed. (GEICO
Activity Log at 16). On May 4, 2008, GEICO savit. Umberger a letter informing him about
the action against him in state court and thatG&REhad assigned Mr. Turnas the attorney to
handle his defense in that su{GEICO Response, Ex. B “Mayy Umberger Letter”). Although
not in the record, GEICO claims that this lettexs returned unopened because the address it had
used for Mr. Umberger was incorrec6eeGEICO Response at 18. Therefore, GEICO sent
another letter to Mr. Umberger on May 14, using another addrég8CO Response, Ex. C
“May 14 Umberger Letter.”

B. Procedural History

On February 28, 2011, Umberger entered into a Consent Judgment with Diperna for
$625,000.00 in the state court case. (GEICO Niot. M “Final Judgment”.) On April 3, 2012,
Diperna filed a third party insunae bad faith action aghst GEICO in the Circuit Court of the
Eighteenth Judicial Circuit in and for Brevard County, Flori@aeDkt. 2. GEICO removed the
action to this Couron May 4, 2013. SeeDkt. 1. The instant cross-motions for summary
judgment followed.

. STANDARD OF REVIEW

Summary judgment is appropi@éaonly when the court is tsfied that “there is no
genuine issue of material fact and that the mgyparty is entitled to judgment as a matter of
law” after reviewing the “pleadings, the disemy and disclosure materials on file, and any
affidavits[.]” Fed. R. Civ. P. 56(c)(2). Issues facts are “genuine only if a reasonable jury,

considering the evidence presenteayld find for the nonmoving party.’Anderson v. Liberty



Lobby, Inc, 477 U.S. 242, 249 (1986). A fact is “matéri&it may affect the outcome of the
suit under governing lawld. The moving party bears the inltiaurden of stating the basis for
its motion and identifying those portions of thecord demonstrating the absence of genuine
issues of material factCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986Jickson Corp. v.

N. Crossarm C.357 F.3d 1256, 1259-60 (11th Cir. 2004). Tiatden can be discharged if
the moving party can show the court tha¢rthis “an absence davidence to support the
nonmoving party’s case.Celotex 477 U.S. at 325. In determining whether a genuine issue of
material fact exists, the court must considertta! evidence in the light most favorable to the
nonmoving party.Shotz v. City of Plantation, Fleé844 F.3d 1161, 1164 (11th Cir. 2003).

[1. DISCUSSION
A. Florida Bad Faith Law

Under Florida law, an insurer has a dutygobd faith towards its insured in its handling
of claims brought against the insureBee Berges v. Infinity Ins. C&96 So. 2d 665, 672 (Fla.
2004). Specifically, the insurer ds a duty to use the same degof care and diligence as a
person of ordinary care and prude should exercise in the mgeaent of his own business.”
Boston Old Colony Ins. Co. v. Gutierreg86 So. 2d 783, 785 (Fla. 1980) (citations omitted).
This is because “the insuredshaurrendered to the insurer atintrol over the handling of the
claim, including all decisions with regard to litigation and settlement . .Id.. Therefore, “the
insurer must assume a duty to exercise suafraoand make such decisions in good faith and
with due regard for the interests of the insureldl” Thus, “[tlhe focus ira bad faith case is not
on the actions of the claimant but . . . on thoséhefinsurer in fulfillng its obligations to the
insured.” Berges 896 So. 2d at 677. The insurer has a fahycduty to act in the insured’s best

interests.|d.
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Specifically, an insurer's good faith duty obligatit to: 1) investigate the facts of the
claim, 2) give fair consideration to a settlemeffer that was not unreasonable under the facts,
3) advise its insured of settlemepportunities, 4) settle, if psible, where a reasonably prudent
person, faced with the prospectpalying the total recovery, would do so, 5) advise its insured of
the probable outcome of litigati, 6) warn its insured of the g&bility of an excess judgment,
and 7) advise its insured of any stepsnight take to avoid an excess judgmeBoston Old
Colony, 386 So. 2d at 785.

“Because the duty of good faith involves ddigce and care in the investigation and
evaluation of the claim againstetinsured, negligence is relevaatthe question of good faith.”
Id. However, “bad faith is a distinstandard to thaif negligence.”’Novoa v. GEICO Indemnity
Co, No. 12-80223-CV, 2013 WL 172913, *4 (S.D. Fla. Jan. 16, 2aff8), No. 13-10704, 2013
WL 5614269 (11th Cir. Oct. 15, 2013) (citation ithed). “Unlike ordinarynegligence, ‘[t]he
essence of an insurance bad faith claim is tatinsurer acted in its own best interests [and]
failed to properly and promptly defend the claim, thereby expos[ing] the insured to an excess
judgment.” Novog 2013 WL 172913 at *4 (quotinglaldonado v. First Liberty Ins. Corp546
F. Supp. 2d 1347, 1353 (S.D. Fla. 2008)). Insurers have a positive duty to handle claims in a
way that protects the interests of their insured ey are not required to handle them perfectly.
Novog 2013 WL 172913 at *4.

“[W]hether an insurer has acted in badtHain handling [an insured’s] claim[] is
determined under the ‘totality of the circumstances’ standamierges 896 So. 2d at 680.
“Each case is determined on its ofaots and[,] ordinan, ‘[the question ofwhether an insurer
has] fail[ed] to act in good faith with due regard foe interests of the insured is for the jury.”

Id. (quoting Boston Old Colony 386 So. 2d at 785)see also Campbell v. Government

11



Employees Ins. Co306 So.2d 525, 530-31 (Fla. 1974) (“[R]easonable diligence and ordinary
care [are] material in determining bad faitfiraditionally, reasonabldiligence and ordinary
care are considerations of fact — not of law.”).

A breach of the duty of good faith by the insuh@ay give rise to a cause of action for
bad faith against th[at] insurer.Perera v. United States Fidelity and Guaranty ,Gb So. 3d
893, 898 (Fla. 2010). “Even though the bad faitturs betweerhe insurerand its named
insured, Florida law allows the injured third gart. . to bring an aatn directly against the
insurer.” Farinas v. Florida Farm Bureau Gen. Ins. C850 So. 2d 555, 558 (Fla. 4th Dist. Ct.
App. 2003) (citingThompson v. Commercial Union Ins. CB50 So.2d 259, 262 (Fla. 1971)).
The rationale for this “is thahe injured [third] party, as thieeneficiary of any successful bad
faith claim, is the real party in interest as a sort of judgment creditearinas, 850 So. 2d at
558 (citing Thompson 250 So.2d at 264). Under Floridavla“an insured or a third-party
claimant may bring a third-party bad-faith caoe$ection when an insurer has breached its duty
of good faith and that breach results ineaess judgment . . . against the insurédPerera 35
So. 3d at 899. Thus, “if an insurer [i]s found tovda@acted in bad faith, the insurer . . . ha[s] to
pay the entire judgment entered against the insaréalvor of the injured third party, including
any amount in excess of tivesured’s policy limits.” State Farm Mut. Auto. Ins. Co. v. Lafqgret
658 So. 2d 55, 58 (Fla. 1995). This is calletiied-party bad faith common law actiond. A
causal connection between the bad faith condutttlae damages assessed against the insured is

required. Pererg 35 So. 3d at 901, 902. In a third-paod faith action, the judgment entered

12 An excess judgment is the difference betwekimsilirance coverage alable to the insured
and the amount of the verdict recovered by the injured p&eg. Perera35 So. 3d at 902
(citations omitted).
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against the insured in excess of the insur@dlcy limits must have been caused by the bad
faith conduct of the insureid.

B. Analysis

The issue in both motions is whether GBI®reached its duty of good faith to its
insured, Mr. Umberger, and thus acted in badhfeitthe handling of Mr. Umberger’s insurance
claim. Diperna contends that there is no genigsaee of material fact regarding this issue and
that he is entitled to judgment as a matter of law because GEICO breached its duty. Similarly,
GEICO contends that there is no geruissue of material fact regarg this issue and that it is
entitled to judgment as a mattef law because it did not breadh duty. Specifically, Diperna
argues that GEICO breached its duty of good faitMr. Umberger as a matter of law when it
abdicated to Mr. Umberger the responsibility aaimplying with one otthe conditions of the
settlement offer, failed to follow up with Diperna’s attorney to ensure he had received and
approved of GEICO’s proposed release, and fadedform Mr. Umbergethat Diperna’s claim
against him had entered into litigation. DipernatMa 5-6. GEICO argues that it did not act in
bad faith in handling Mr. Umberger’s claim asnatter of law becausedrevidence shows that
GEICO diligently attempted to settle Dipersatlaim against Mr. Umberger and at no time
placed its own interest aheadMf. Umberger's. GEICO Mot. &t6. GEICO also argues that it
never had a realistic opportunity settle the claims against Mr. Umberger in any evéshtat
20.

The parties do not assert a dispute reggrdshether GEICO fulfilled its good faith duty
obligations to 1) investigate the facts of thep®na claim or 2) give fair consideration to
Diperna’s settlement offer. Rather, the arguments of the parties and the evidence raise issues
with respect to whether GEICO 1) appropriatativised Mr. Umberger of Diperna’s settlement

offer, 4) could have settled the claim, whereasonably prudent person, faced with the prospect

13



of paying the total recovery, would have dst 5) advised Mr. Umberger of the probable
outcome of litigation, 6) warned Mr. Umbergertbe possibility of arexcess judgment, and 7)
advised Mr. Umberger of any steps he miggikie to avoid an excess judgment.

1. The Diperna Settlement Offer

GEICO received a demand letter from Mianagakis on December 17, 2007 offering to
settle Diperna’s claim against Mr. Umberder his bodily injury policy limit of $10,000.00. In
order for GEICO to accept the offer, Mr. Panagakis indicated, in bold type, that the settlement
offer was conditioned on: 1) Mr. Panagakddfice and GEICO agreeing on language for a
mutual release; 2) Mr. Umberger having completed and executed the financial affidavit enclosed
with the Demand Letter; and 3) an executedaffit indicating that MrUmberger had no other
insurance that covered the claifihe letter also indicated, old and underlined type, that Mr.
Panagakis’ office must receive an answer frGICO regarding Mr. Regakis’ settlement
offer within twenty-one days of December 1P0Z, the date of the Demand Letter. Therefore,
the deadline to respond was January 1, 2008. TheabDe Letter further indi¢ad that after that
deadline, the settlement offer would be withdrama a lawsuit would be filed to seek an excess
judgment against Mr. Umberger.

Diperna submits that GEICO acted in bad faith as a matter of law with respect to two of
the Demand Letter’s three conditions. Firstp&na contends that GEICO breached its duty of
good faith to Mr. Umberger when it relinquishedhim the responsibility of ensuring that the
financial affidavit was executednd returned to Mr. Panagakislt is undispted that Mr.
Panagakis never received a financial affifawhich was completed and executed by Mr.
Umberger. Additionally, ta record reflects that GEICO did rfotlow up with Mr. Panagakis to
ensure that he received the affidavit from Mmberger. Moreover, there is no evidence in the

record that Ms. Zuniga ever informed Mr. Panagakis that she asked Mr. Umberger to return a
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completed and executed financial affidavit dire¢tlyhim. Instead, Ms. Zuga testified that she
called Mr. Umberger and informed him about theaficial affidavit and that he was to complete
and return it directly to Mr. Panagakis by January 1, 2008 and that he agreed to do this.
However, Mr. Umberger denies having a conviassawith Ms. Zuniga in which he agreed to
complete the financial affidavit and mail it tdr. Panagakis. Mr. Umberger testified that
GEICO would not speak with himgarding his Diperna claim. MZuniga also testified that

she followed up with Mr. Umberger on DecemB&; 2007 regarding the financial affidavit and

that he informed her that he had already mailed the affidavit to Mr. Panagakis the same day that
he received it from her. Mr. Umberger denies/ing this conversatiowith Ms. Zuniga. Mr.
Umberger also denies receiving the financiffidavit from Ms. Zuniga. A genuine issue of
material fact exists as to whether GEIC@pmopriately advised MrUmberger of Diperna’s
settlement offer.

Second, Diperna argues that GEICO breached its duty of good faith to Mr. Umberger
because it failed to follow up withiperna’s attorney to ensuhe had received and approved the
proposed release GEICO sent him. Diperna MbB-6, 9. In additin, Diperna argues, no one
informed Mr. Umberger that GEICO had failed to fulfill one of the settlement conditions by not
securing a mutual releaséd. at 9. The record reflectsahonce GEICO received confirmation
that Diperna had indeed sufferadheck bone fracture, it gavenmadiate authorization to tender
Mr. Umberger’s bodily injury policy limit of $10,000.00 to Diperna in satisfaction of Mr.
Panagakis’ settlement demand. Within two dayseceiving the Demand Letter, Ms. Zuniga
sent Mr. Panagakis a proposed release and infohimedhat a settlement check would be sent
under separate cover. GEICO believed thatAffelavit of Coverage that it had previously

faxed to Mr. Panagakis on September 18, 2B@icating that Mr. Umberger had no other
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known coverage satisfied that camzh of the settlement offerSeeZuniga Dep. 40:23-25, 41:1-
8, 42:9-25; Panagakis Dep. 42:9-ZF1CO Activity Log at 10.

It is clear from the record that Ms. Zgai never followed up ith Mr. Panagakis to
ensure that he received the proposed releasshbatent to him. Yet Ms. Gilliece, Ms. Zuniga’s
supervisor, testified that she would have wantsl Zuniga to do so. Further, there is no
evidence in the recortb suggest that Ms. Zuniga ensdirthat Mr. Panagakis received the
Affidavit of Coverage or that she informed htimat she intended the Affidavit of Coverage to
satisfy the condition in the sketinent offer related to whethédr. Umberger had additional
coverage. Such failure to follow up raises gsue of whether GEICO could reasonably have
settled the claim if it had merely followedp with Mr. Panagakis and whether this was
something that a reasonably prudent person, faced with the prospect of paying the total recovery,
would have done. IBerges v. Infinity Ins. Co896 So.2d 665 (Fla. 2004), the court concluded
that there was sufficient evidence, under thelitgtaf the circumstances standard, to support a
jury verdict that the insurer breached its dutgobd faith to its insured. 896 So. 2d at 682. The
court found that instead of doing everything reabbnpossible to complete the settlement, the
insurer, amongst other things, failed to followarprequest an extensiarf time limits from the
claimant after it had determined those limits were difficult to mddt.at 681. Rather, the
insured simply allowed the deadline to expivighout any communicatn to the claimant.ld.
Here, as inBerges a jury could determine that Ms. Zuniga's failure to follow up with Mr.
Panagakis regarding the settlement conditiavas a breach of GEICO’s duty of good faith
toward Mr. Umberger.

Diperna also argues that the fact that GBIdid not re-assign Mr. Umberger’s claim to

the Continuing Unit, which handles injuriesvatving bone fractures, isvidence that it was
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placing its own interests above Mr. Umberger'shat Ms. Zuniga presumably was paid less
than someone who had the experience to habdie fracture claims.Diperna Mot. at 9.
GEICO, however, counters thanhce it decides to tender an insured’s policy limits, a TCR-2
claims representative may handle a claim inv@vimore than a soft tissue injury. GEICO
Response at 9, citing Zuniga Dep. 16:4-6, 19125]-5, 43:12-14, 16-18, 4&7; Gilliece Dep.
21:2-11. Whether the fact thals. Zuniga gave Mr. Umbeeg, as GEICO'’s insured, the
responsibility to fulfill the financial affidavit coriibn of the settlement offer, or her failure to
notify Mr. Panagakis to expect the affidavit fravit. Umberger, or her failure to follow up with
Mr. Panagakis with respect to both the ddfiit and the proposerklease were beyond her
responsibilities as a sdiissue injury claims representativeusclear. There is no evidence in
the record to suggest that those tasks weredyjof a bone fracture claims representative and
not of a soft tissue claims repeesgative. Even if those tasks mavithin her rgponsibilities as a
soft tissue claims representative, as noteolva, whether her conduct and inaction rose to the
level of bad faith is a jury question.

In its Motion for Summary Judgment, GEIGgues that Diperna'settiement offer did
not present a realistic opportunity to settle andfact, represented an unwillingness to settle.
GEICO Mot.at 20; GEICO Response at IDeLaune, Snowden v. Mutual Casualty (358 F.
Supp. 2d 1125, 1129 (N.D. Fla. 2003) (“The unwillingnessettle will become factor only in
the unlikely case where the insurer is able toctusively prove the unwillingness to settle for
the policy limits.”). This argument is notigported by the record. &gfically, GEICO argues
that it never heard back fromr. Panagakis regarding the proposettase GEICO sent to him.

It is unclear how that circumstance, in anditsélf, represents an “unwillingness to settle,”
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especially when GEICO never followed up with.NPanagakis at any poitd discuss the status
of the proposed release.

Furthermore, GEICO argues that the fact MatPanagakis testified that the claim failed
to settle because he never received the finhaffidavit is moot, since Mr. Umberger testified
that he would never have completewtiaeturned the financial affidaviSeeUmberger Dep. at
67:23-69:7, 70:16-25, 85:12-17; Pga&is Dep. 38:25-39:1, 4615, 51:4-20. Mr. Umberger’s
testimony regarding the financidfidavit does not evidence an urllivigess to settle or a failure
of Mr. Panagakis to present to GEICO a realigpportunity to settle. Tdre is no evidence that
GEICO expressed any concerns regarding fthancial affidavit at the time that it was
attempting to comply with the settlement citioeths. Moreover, Mr. Umberger’s testimony that
he would have never completed the financialdaffit conflicts with GEICQO’s evidence that Mr.
Umberger told Ms. Zuniga that he had alreadyngleted and sent to Mr. Panagakis the affidavit
when Ms. Zuniga followed up with him on December 27, 2007. The evidence is in dispute as to
whether GEICO explained to Mr. Umberger the purpose of the fimaaftidavit and the need to
complete it in order to settle the Diperna claim.

GEICO further contends that Diperna did mpoésent it with a realistic opportunity to
settle because it could not force Mr. Umbergecdmplete and return the financial affidavit to
Mr. Panagakis. However, the focus in a bad faith action is not on the insured’s or the third-
party’s actions, but on ¢hinsurer’s actions. Specifically,gtlguestion here is whether GEICO'’s
conduct regarding the settlement offer amountdshtbfaith — whether giving Mr. Umberger the
responsibility of returning therfancial affidavit directly to MrPanagakis and then not following
up with Mr. Panagakis to determine whether he had received it was acting with “due regard for

the interests of [its] insured.”
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Here, GEICO has presented no evidence thpema was unwilling to settle the claim.
Moreover, GEICO has failed to establish thgp&na did not present GEICO with a reasonable
opportunity to settle simply because the hicial affidavit was one of the conditions of
settlement and it had to be completed by Mmberger. As previously noted, whether Mr.
Umberger had any concerns with completing financial affidavit atall is in conflict and,
therefore, a fact question. Huetr, Mr. Panagakis testified thitere were a number of factors
contributing to the failure of the Diperna cfaito settle: Mr. Panagakis never received the
financial affidavit, or confirmton that Mr. Umberger had nalditional insurane coverage, or
information regarding whether Mr. Umbergeras acting in the course and scope of his
employment during the accident. Panagkis Dep4-2D. Nevertheless, the focus is not on the
fact that the settlement offer failed, but whetE=ICO acted in good faith with respect to that
offer. See Berges396 So. 2d at 680 (“Where teaal issues of fact wbh would support a jury
finding of bad faith remain in disputsymmary judgment is improper.”).

2. The Umberger Litigation

Diperna argues that GEICO also acted in bad faith when it failed to even attempt to
inform Mr. Umberger that his claim had gonéoitiitigation until May1, 2009, despite the fact
that GEICO was informed by Mr. Panagakiffiee on December 5, 2008 that the case had gone
into litigation, and such failure to informcourred even after the case was actually filed on
February 2, 2009. Diperna Mait 9. GEICO’s combined condu®iperna contends, resulted
in Mr. Umberger’s state court judgment time amount of $625,000, when GEICO could have
settled his claim for his policy limit of $10,000.68 bodily injuries when it had the opportunity
to do so.

Ms. Zuniga failed to follow up with Mr. Panagakivith respect to his settlement offer at

all. Nevertheless, GEICO suligently closed the Umberger figend did not become aware that
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the settlement check Ms. Zuniga sent to Ranagakis had not been cashed until June 4, 2008,
six months after the deadline to respond to then&el Letter had expired. In response to this
discovery, GEICO reopened the Umberger file, sieped it to Ms. Zunigaand merely reissued
another $10,000.00 settlement check to Mr. Panagakis. There is no evidence in the record that
Ms. Zuniga or anyone else at GEICO made amytact with Mr. Panagakis at this time, other
than to send him another settlement check, dewoto ascertain why the first settlement check
had not been cashed or to ensure that the reettieoffer was still on the table. Another six
months passed and, within tiabhe, Ms. Zuniga and GEICO again failed to determine whether
the second settlement check washeas Almost a year after the deadline for the settlement offer
had expired, Mr. Panagakis’ office informed IGP that Diperna’s claim against Mr. Umberger
had gone into litigation. It wais notification that enabled GEO to discover that the second
settlement check had also not been cashed.

GEICO'’s explanation as to why no one imfeed Mr. Umberger tht his claim had gone
into litigation after Mr. Panadis’ office notified GEICO of tis in December 2008 was that it
found no evidence of any state court case hlaat been filed against Mr. Umberger. GEICO
Response at 17. In actualityetbase was not filed until Febrye2009 and GEICO claims that
it did not receive a courtessopy of the complaint.Id. Not until April 2009 did GEICO
discover that the case had indemutered litigation when iteceived a copy of a Motion for
Default in that actionld. Immediately, GEICO assigned attoaney to defend/r. Umberger in
that action and that attorney séfit Umberger a letter on May 1, 2009.

After receiving the December 5, 2008 call frdn. Panagakis’ office and subsequently
discovering that the case had not yet gone itigation, GEICO failed to do anything with this

claim. It had already cancele¢de second settlemenheck upon learning that it had not been
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cashed. At this point, GEICO kwethat the claim against Mr. Umberger was not settled. Yet
GEICO still failed to inform Mr. Umberger dhe status of his claim and did not make any
further communication with Mr. Panagakis to imguabout his plans to enter the claim into
litigation or whether there was yarpossibility that the claim codlstill be settled. In fact,
GEICO had not communicated with Mr. Umbergegarding the statuef his claim since
December 27, 2007, when Ms. Zuniga states ghatfollowed up with him about the financial
affidavit, seventeen months before the lettemfrMr. Turner to Mr. Umberger. Ms. Gilliece
testified that she would have wanted someora teast inform Mr. Umberger that the case had
entered litigation in February 2009.

GEICO'’s failure to inform Mr. Umberger that the claim had gone into litigation, as well
as the conflict in the record regarding whetNes. Zuniga sufficiently communicated with Mr.
Umberger regarding the settlement offer, istegldo the question of whether GEICO 1) advised
Mr. Umberger of the probable outcome of litigattj 2) warned Mr. Umberger of the possibility
of an excess judgment, and 3) advised Mr. Umdref any steps he might take to avoid an
excess judgment. All of these circumstancedken together, under the “totality of the
circumstances” standard, sufficiently raise gy jguestion as to whether GEICO acted in bad
faith with respect to its insured, Mr. Umberger.

V. CONCLUSION

For the aforementioned reasons, the Coutt @eny both Plainfi’'s and Defendant’s
Motions for Summary Judgment, gsnuine issues of materiadt exist for determination by a
jury and neither party is @tled to judgment in their favor as a matter of law.

Accordingly, it is herebyYDRDERED:

1. Plaintiff Daniel J. Diperna’s Main for Summary Judgment (Dkt. 43) is

DENIED.
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2. Defendant GEICO General Insuramempany’s Motion for Summary Judgment
(Dkt. 45) isDENIED.

3. A Final Pretrial Conference has beehestuled in this matter for November 21,
2013 at 10:30 a.m.

DONE andORDERED in Orlando, Florida on November 15, 2013.

Charlene Edwards Honeywell ]

Inited States District Judge

Copies furnished to:

Counsel of Record
Unrepresented Parties
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