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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

JOAQUIN TORRES,
Plaintiff,
-VS- Case No. 6:12-cv-697-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Memorandum Opinion & Order

The Plaintiff brings this action pursuant to 8wcial Security Act (the Act), as amended, Tit

e

42 United States Code Section 405(g), to obfadticial review of a final decision of th

11}

Commissioner of the Social Security Administration (the Commissioner) denying his claim for
Disability Insurance Benefits under the Act.
The record has been reviewed, including angcript of the proceedings before the
Administrative Law Judge (ALJ), the exhibits tlland the administrative record, and the pleadings
and memoranda submitted by the parties in this case. Although oral argument was requested |
Plaintiff's counsel, it would not provideng further assistance in reaching a decision.
For the reasons that follow, the decision of the CommissionéRE¥ERSED and

REMANDED.

. BACKGROUND

A. Procedural History
Plaintiff filed for a period of disability andisability insurance benefits on October 28, 2008,
alleging an onset of disability on April 18, 2008, dupittcched nerve in his neck and infusion/carpal

tunnel. and high blood pressure. R. 123-24, 130. His application was denied initially anfl upon

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/6:2012cv00697/271233/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2012cv00697/271233/28/
http://dockets.justia.com/

reconsideration. R. 1-5. Plaiifirequested a hearing, which was held on November 8, 2010, b

Administrative Law Judge Mary C. Montanus (hereinafter referred to as “ALJ”). R. 31-52.

efore

In a

decision dated December 10, 2010, the ALJ found #fanot disabled as defined under the Act

through the date of her decisioR. 11-25. Plaintiff timely filed &equest for Review of the ALY’
decision. R. 6-7. The Aggals Council denied Plaintiff's request on March 20, 2012. R.
Plaintiff filed this action for judicial review on May 8, 2012. Doc. 1.

B. Medical History and Findings Summary

Ul

1-3.

Plaintiff was born on December 20, 1963, and thas 44 years old when he applied for

benefits and was 46 years old when the ALJ resttiber decision. R. 12®laintiff dropped out of
school in the ninth grade and worked as a secgu&d, custodian, and bakery manager. R. 34
Plaintiff's medical history is set forth in @l in the ALJ’s decision. By way of summar

Plaintiff complained of a pinched nerve in hisck in addition to infsion/carpal tunnel/high bloo

38.

pressure following an injury at work in April 2008; he underwent fusion surgery in July 2008 with

persistent pain leading to a second surgergmoove fragments i@ctober 2008. R. 123-24, 13
228, 248-65. In July 2009, Plaintiff was involved a motor vehicle accident which furth
aggravated the issues with his back. R. 718-20.

After reviewing Plaintiff’'s medical recosdand Plaintiff's testimony, the ALJ found th

At

Plaintiff suffered from degenerative disk diseasthefcervical, thoracic and lumbar spine; bilatgral

shoulder impingement syndrome; history of catpahel syndrome; coronary artery disease;
depression, which were “severe” medically determinable impairments, but were not impai

severe enough to meet or medically equal one of the impairments listed in Appendix 1, Su

hnd
IFments

ppart F

Regulations No. 4. R. 13. The ALJ determined Haintiff retained the residual functional capacity

(RFC) to perform sedentary work, except he canratiior climb ladders, ropes or scaffolds, crgwil

or perform overhead work; and should avoid watrkinprotected heights or with dangerous moving
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machinery; he also could not perform work reing constant handling or fingering and was limit
to simple routine work. R. 15. Based upon Plaintiff's RFC, the ALJ determined that he col
perform past relevant work. R. 24. ConsidgrPlaintiff's vocational profile and RFC, the AL
applied the Medical-Vocational Guidelines (thelg), 20 C.F.R. Pt. 404uBpt. P, App. 2, and, basq
on the testimony of the vocational expert (“VE"g thLJ concluded that Plaintiff could perform wo
existing in significant numbers in the national economy as an order clerk, food and be
surveillance system monitor; and a ticket seller. R. 25, 50. Accordingly, the ALJ determin
Plaintiff was not under a disability, defined in the Act, at any tiethrough the date of the decisid
R. 25.

Plaintiff now asserts two principal points af@&. First, he argues that the ALJ erred
rejecting the opinion of Plaintif§ treating orthopedist, Dr. Gallo atPlaintiff's impairments woulg
functionally restrict him to effectively prevehim from performing sedentary work. Second,
claims the ALJ erred in the hypothetical to the MEnot including all of Plaintiff's limitations ang
by failing to elucidate any conflicts with the Dimtiary of Occupational Titles. For the reasons 1

follow, the decision of the CommissionelR&EVERSED andREMANDED .
Il STANDARD OF REVIEW
The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr

legal standard$/cRoberts v. BoweiB41 F.2d 1077, 1080 (1Tir. 1988), and whether the finding

are supported by substantial evidenRe&hardson v. Peralest02 U.S. 389, 390 (1971). TH

Commissioner’s findings of fact are conclusiveupported by substantial evidence. 42 U.S.

§ 405(g). Substantial evidenisemore than a scintillai-e., the evidence must do more than mer
create a suspicion of the existence of a fact, ared mclude such relevant evidence as a reasor

person would accept as adequate to support the conclésiote v. Chatgr67 F.3d 1553, 1560 (11
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Cir. 1995) (citingWalden v. Schweikeg#72 F.2d 835, 838 (I'Cir. 1982) andRichardson v. Peralesg
402 U.S. 389, 401 (1971)).
“If the Commissioner’s decision is supported by sabsal evidence, this Court must affirm,

even if the proof preponderates against?hillips v. Barnhart 357 F.3d 1232, 1240 n. 8 (11th C

=

2004). “We may not decide facts anew, reweiglethdence, or substitute our judgment for tha{ of
the [Commissioner.]id. (internal quotation and citation omitte@)yer v. Barnhart 395 F.3d 1206
1210 (11" Cir. 2005). The district court must view the evidence as a whole, taking into agcount
evidence favorable as well as unfavorable to the decisionte 67 F.3d at 156Gccord, Lowery
v. Sullivan 979 F.2d 835, 837 ('ICir. 1992) (court must scrutinizie entire record to determirle
reasonableness of factual findings).

The ALJ must follow five steps evaluating a claim of disability5ee20 C.F.R. 8§ 404.1520

416.920. First, if a claimant is wanky at a substantial gainful actiyjthe is not disabled. 20 C.F.R.
8 404.1520(b). Second, if a claimant does not hayempairment or combination of impairmenits
which significantly limit his physical or mental ity to do basic work activities, then he does not

have a severe impairment and is not digabl@0 C.F.R. 804.1520(c). Third, if a claimant’

U7

impairments meet or equal an impairment liste®l0 C.F.R. Part 404, Subpart P, Appendix 1, he is
disabled. 20 C.F.R. § 404.1520(d). Fourth, damant’'s impairments do not prevent him frgm
doing past relevant work, he is not disable20 C.F.R. 8§ 404.1520(e). Fifth, if a claimant’s
impairments (considering his residual functional capaage, education, and past work) prevent him
from doing other work that exists in the mat@l economy, then he is disabled. 20 C.F.R. 8

404.1520(f).

Il.  ISSUES AND ANALYSIS

A. RFC and the treating physician’s opinion




Plaintiff claims that the ALJ iproperly rejected the opinion Bfaintiff's treating orthopedist
Dr. Gallo, who opined Plaintiff effectively coultbt stand/walk or sit in combination long enou
to complete a full eight-hour workday. The Corasmner contends the ALJ properly evaluated

physician opinion evidence.

gh

the

Residual functional capacity is an assessmesgdan all relevant evidence of a claimant's

remaining ability to do work despite his impairments. 20 C.F.R. § 404.1548¢as v. Callahan

125 F.3d 1436,1440 (11th Cir. 1997). The focus of this assessment is on the doctor's evalyiation

the claimant's condition and the medical consequences thite&ubstantial weight must be givgn

to the opinion, diagnosis and medical evidenca weating physician unless there is good cauge to

do otherwise.See Lewisl25 F.3d at 144Edwards 937 F.2d at 583; 20 C.F.R. 88 404.1527
416.927(d). If a treating physiciardpinion on the nature and severitya claimant’s impairment

is well-supported by medically acceptable clinical and laboratory diagnostic techniques, an

inconsistent with the other substantial evidendkenecord, the ALJ must give it controlling weiglt.

20 C.F.R.88404.1527(d)(2), 416.927(d)(2). Whereating physician has merely made conclus
statements, the ALJ may afford them such weight as is supported by clinical or laboratory f
and other consistent evidence of a claimant’s impairmé&ds.Wheeler v. Heck|étf84 F.2d 1073
1075 (11th Cir. 1986)xee also Schnorr v. Bowesil6 F.2d 578, 582 (11th Cir. 1987).

In this case, Dr. Gallo opined Plaintiff couldst or walk less than one hour, sit less than

d),

1 is no

pry

ndings

one

hour at a time or four hours during the entire day, lift/carry less than ten pounds, and nevet

repetitively grasp, handle, push or pull in an eight-hour workday. R. 678-79. The ALJ rejec
opinion of Dr. Gallo, finding:

Dr. Gallo opined in a physical therapy avation form dated October 9, 2009 that the
claimant is limited to sitting, standing andivalking less than 1 hour in an 8-hour
work day, and lifting less than 10 pounds. Dr. Gallo noted the claimant cannot push
and pull, grasp or handle with the handsd cannot use his feet for repetitive
movements. Dr. Gallo noted the claimaah never bend, kneel, squat, crawl, climb
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stairs, or climb ladders. Dr. Gallo indicateé claimant is unable to maintain a regular
work schedule due to pain, the need tabevn at unpredictable times during the day,

the need to change positions while sitting due to pain, and recurrent debilitating
headaches (Exhibit 15F).

* * *

Little weight is given to the opinion of orthopaedist Dr. Gallo who opined the claimant

is limited to sitting, standing and/or watlg less than 1 hour in an 8-hour workday,
and lifting less than 10 pounds. Dr. Gallo also opined the claimant is unable to
maintain a regular work schedule due tinpthe need to lie down at unpredictable
times during the day, the ne#éa change positions while sitting due to pain, and
recurrent debilitating headaches (Exhibit I5F). This assessment was made 3 monthg
after the July 2009 motor vehicle accident and may reflect an exacerbation due to the
injuries received, but it is inconsistemith and not supported by a longitudal review

of the entire medical record and well as Brllo's reported findings of full strength

and normal gait. It is also not consistent with the subsequent findings of only mild
radiculopathy and no nerve root cormrgsi®n on cervical imaging. Although there is
evidence of shoulder impingement, significant limitations in lifting and carrying, as
well as overhead work have been included in the residual functional capacity. The
claimant reported that he continuedtive and does some shopping and he was noted

to be able to sit through the hearing without the appearance of significant distress.

R. 20, 23.

Plaintiff contends the ALJ’s specified reasémsrejecting Dr. Gallo’s opinion fall well shot

of constituting good cause for refusing to afford sab$al weight to Dr. Gallo’s opinion. Plaintiff
also argues that, in improperly rejecting Dr. Gallapinion, the ALJ also committed several relaf
errors. Plaintiff argues that the ALJ should hatve discounted Dr. Gallo’s opinion based on
reasoning that the physician’s assessment “was made 3 months after the July 2009 moto
accident and may reflect an exacerbation due tmjhees received.” He argues that his July 2@
automobile accident worsened his condition should have led the ALJ to consider whether

disabled as of July 2009, even if he was not disabled as of his earlier, alleged onset date.

The Commissioner argues that the ALJ recognizatPlaintiff had significant work-relate

limitations and accounted for those limitationghia RFC finding when she found Plaintiff limite
to sedentary level work with an inability to craslimb ladders, scaffolds, or ropes; a need to a\

unprotected heights and dangerous moving maghiaed an inability to do constant handling

-6-
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fingering. The Commissioner contends that the ALJ properly considered all of the medical eV
appropriately resolved conflicts in formulatingitiff's RFC, and the ALJ’s decision was based
substantial evidence. The Commissioner argues the ALJ stated good cause for giving Dr.
opinion little weight, namely that it was inconsistent with the longitudinal picture present
Plaintiff’'s medical records. Plaiiff contends that the ALJ conced that Dr. Gallo’s opinion coulg
be accurate as it “may reflect an exacerbatiord eesult of the collision, but, at the same time,
ALJ made the unsupported finding that the exacerbation was only “temporary” and did not
the 12 months required to qualify as a disabling level of limitat®ee20 C.F.R. § 404.1505(4
(disabling limitation resulting from a physical or ma&ntmpairment hat lasts or can be expectel
last for at least 12 months confers benefit eligibility).

The longitudinal record in this case indicatesilff had significanback, neck, and shouldg

idence
on

Gallo’
ed by
]
the

ast for

)

 to

18

problems for which he received consistent treatpimritwere exacerbated by injuries received In a

July 2009 car accident. Prior teceiving treatment from Dr. Gallas a result of a July 2009 ¢

accident, Plaintiff had undergone surgeries for darpmel release and right rotator cuff repair|i

1998, right shoulder revision surgery in 2006, dism@&gtand fusion at C7-T1 in July 2008, and |

foraminotomy at C7-Tlin October 2008. R. 264. Wiwest recent set of surgeries followed Plaintif

injury at work in April 2008, when he was piakj up and carrying a 5-gallon jug of water. R. 25

264. He experienced immediate shoulder and pagk and pain throughout his entire left upj
extremity with some associated numbness and tingRa@64. Dr. Richard LShure, M.D. of Jewet
Orthopaedic Clinic examined Plaintiff on May 21, 2008, and noted neck pain, bilateral shouldg

left elbow pain, and left upper extremity numbness and tingling. R. 264. A June 2008 MRI s

the cervical spine showed significant foraminal namg to the left at C7-TI, but MRI scans of the

left shoulder and elbow were normal. R. 265, 274, 277.

per

I pain,
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On June 16, 2008, Dr. Shure opined he didthmtk Plaintiff was a very good surgic:
candidate because he had objective abnormalities that might cause irritation and compressi
C8 nerve root distribution, but he had subjective symptoms in the C7-8 nerve root distr
bilaterally which made it less likely that hisssgtoms were coming from the abnormalities seer
his neck. R. 257, 265, 278. At that time, Dr. Shure recommended physical therapy and &
traction, not surgery, and lifting restrictions to alraggravating Plaintiff's “pinched nerve in th
neck.” R. 257, 259. Initially, Dr. Shure thought tR&intiff’'s symptoms did not correlate very we
with his MRI; however, his impanent became more specific to a C8 radiculopathy as a n
component of his symptoms. R. 254. Plaintiff népd on July 7, 2008, that his arm pain was
greater symptom and Dr. Shure advised him trehthmbness sensation in the back of the head
interscapular area was not likely to improve with surgery but the symptoms down the
numbness and pain which appeared to be the major component very likely could impro
surgery. R. 254. Progress notes dated Jul008 indicated that physical therapy increa
Plaintiff's reported symptoms, and he was nepoading to conservative measures, therefore
surgery was offered. R. 271. Plaintiff elecsaigery, and on July 23, 2008, underwent a discect
and fusion at C7-Tl, performed by Dr. Becknefindings during the surgery indicated a vg
narrowed foramen on the left side secondary primarily to uncovertebral joint hypertrophy. |

At the follow up appointment in August 2008, P& reported continued symptoms in th
left arm with numbness in the ulnar distrilmtiand pain around the left shoulder. R. 251.
September 4, 2008, Plaintiff continued to report $iggunt pain in the left arm, numbness in the
distribution, and difficulty swallowing, and a né¥RI scan of the cervical spine on September
2008 revealed continued foraminal stenosis alfC.7R. 266. An MRI of the cervical spine fro
September 22, 2008 showed a left foraminal disegs@n with severe left foraminal stenosis w

impingement of the left C8 nerve root. B69. On October 29, 2008, Plaintiff underwent a
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foraminotomy of C7-T1 to remove residual disk fragments and relieve compression of C8 nerye root
R. 266.

On his follow up visit from the second surgér November 2008, Plaintiff showed improved
sensation in the hand but continued to have paross the back. R. 246. Dr. Beckner opined
Plaintiff was doing reasonably weld would continue to improve and anticipated he would be pble
to resume modified work in three weeks.2R6. On January 15, 2009, Plaintiff returned to Jeyett
Orthopaedic Clinic to see Dr. Beckner. R. 315. rieifhihad returned to work as a security guard and
was apparently on a bus that took off and he ktedhand fell forward. R. 315. Plaintiff report¢d
increased neck pain radiating down the left amrthe C8 distribution of the left hand, and right
shoulder pain. R. 315. On physical examination, neck range of motion was good, there [was n
weakness in the left upper extremity, and therediragished sensation in the little, ring, and middgle
fingers of the left hand, but no intrinsic atrophyswated. R. 315. Dr. Bkier opined Plaintiff wag
reaching a stable situation and that he would piaiénimprove in the future; he was restricted [to
no overhead work, a fifteen-pound lifting limit, nbmbing, and occasional squatting and bending.
R. 315.

At a consultative medical examination onrAR0, 2009, Dr. Glenn Agannoted Plaintiff's
history of chronic neck pain, chronic shouldempand status post carpal tunnel release which njight
inhibit his ability to handle or manipulate small etijs on a repetitive basis, and he opined Plaintiff
was unable to do any heavy lajgmrolonged standing or walking, heavy lifting, or repetitive bend|ng,
pulling, pushing, stooping, crawling, climbing, but that Plaintifflsould be able to do some wolk
related task involving understanding, memory, cotregion, persistence, social interaction, gnd
adaptation. R. 609. Plaintiff was in a car acetd®n July 31, 2009 where he was jolted backwgrds
and then forwards at impact; within the weelbbgan treatment with Dr. Keith Massi, a chiropragtic

physician, who evaluated him and treated him whiropractic adjustments, massage, hot pagks,
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electrical stimulation, stretching, and exercise foe¢hmonths, but the therapy was not helpful.
791. Acervical spine MRI was ordered which revealed surgical changes following the fusion s
and disc bulging at several levels, as well as a disc herniation on the left. R. 791. Dr
subsequently referred Plaintiff to BBary Gallo, an orthopedic physician. R. 686.

Plaintiff argues Dr. Gallo’s records are replafith findings supportive of his opinion, and t
ALJ erred in finding that his opinion regarding Plaintiff's pronounced limitations is “inconsis
with his other “reported findings of full strength and normal gait.” R. 23. On October 9,
Plaintiff began treatment from D&allo, when he presented with complaints including headache
pain of the shoulders, lower back, and neck. R. B&intiff explained that he had been injured
a car accident on July 31, 2009 and grah continued to interfere with his activities, including slg
R. 686-87. Dr. Gallo noted tenderness in the&ical spine and both shoulders, limited range
motion, and decreased sensation in his finge88&89. After reviewing MR of the cervical ang
thoracic spine from September 2009 and x-rayb@fight shoulder, cervical, thoracic and lum
spine from August 2009, Dr. Gallo agreed with the radiologist, who found abnormalities inc
disc bulging at multiple levels of the cervicaldathoracic spine (C3-7, ¥4, T6-10); right neura
foraminal stenosis; “[d]isc herniation at C7/T1 wahvere left neural foraminal stenosis”; sir
disease; neural encroachment; herniations atand8r8/9; narrowing of L5/S1, C4/5 and C5/6 d
spaces; and facet arthropatigh spondylosis. R. 688ge alsdr. 642-50, 725-38. Apart from dig
bulging and herniations, Dr. Gallo diagnosed Ritiiwith cervical sprain/strain-aggravated al
superimposed upon a previous injury; postsiaigchanges following anterior cervical fusion

C7/T1; lumbosacral sprain/strain; posttraumatic headaches; and contusion of the left arf

R.
surgery
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shoulders. R. 690. Dr. Gallo recommended that Plaintiff undergo further MRIs and attempjt home

stretching and exercise. R. 690.
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Also on October 9, 2009, Dr. Gallo completedrgysical Capacity Evaluation, opining thiat

Plaintiff could, in an eght-hour workday, stand or walk les&thone hour, sit less than one hou
a time or four hours during the entire day, lift/cdess than ten pounds, and never repetitively gr

handle, push or pull, and could rmnd, kneel, squat, crawl, dmeb stairs or ladders. R. 678-7

at

Asp,

D.

Dr. Gallo noted that Plaintiff experienced constant severe pain and he was unable to mgintain

regular work schedule because of the pain; he heusbwn at unpredictable times due to pain, must

change positions while sitting, and suffers from recurrent debilitating headaches. R. 680.

On Plaintiff’'s next visit to Dr. Gallo on October 15, 2009, additional MRIs and phygical

examination showed tenderness, restricted rahgetion, decreased sensation, more disc bulging

and herniation, stenosis, positive impingement sigtoth shoulders, and hypertrophic changef at

the acromioclavicular joints. R. 683-84. In addition to continuing to recommend exercise$ to be

performed at a level that would not aggravatetin, Dr. Gallo prescribed Lortab, a Medrol dosepak

and a home cervical traction devide. 685. Plaintiff complained @ontinued pain and headachges

on November 5, 2009, and Dr. Gallepcribed Oxycodone and also administered cortisone injections

into both shoulders, which produced short-term relief. R. 681-82. Even though thefe was

considerable evidence of Plaintiff's limitationsRfaintiff's spine and shodérs, as Plaintiff argueq

the ALJ singled out two findings — normal gait an@sgth — in the lower extremities to negate
Gallo’s assignment to Plaintiff of functional limiians. As such, the ALJ’s rejection of the opini

of Plaintiff’s treating orthopedist was not based on substantial evidence.

Plaintiff argues that it appears the ALJ mayédaresumed, without sufficient explanatign,

that after a few months Plaintiff's condition improved to the level it had been prior to the ac

cident,

which the ALJ found allowed for the performanceseflentary work. Plaintiff contends the record

shows that his serious difficulties continued based on chiropractic records from Dr. Masgi from

January 2010 which reported ongoing symptoms amphdses. R. 718. Dr. Massi noted that damage,
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stretching, and tearing of the carai, thoracic, and lumbar connective tissues produced scar |
that continued to be “a source of irritation andnjexly.” R. 718. Plaintiff also cites records fro
Osceola County Health Department from 2010 which documented ongoing neck and bag
headaches, and treatment with narcotic pain medication. R. 774-86.

Plaintiff argues that the evidence of Record doesindicate Plaintiff's post-acciden
condition actually improved to the point thatdwuld work, and the ALJ notably did not obtain
updated RFC assessment for the period subsequtirg &mcident. Plaintiff argues that the AL
rejection of Dr. Gallo’s opinion represents ajon of the only detaileshedical opinion pertaining

to Plaintiff’'s functional limitations for the period after July 2009.

issue
m

tk pain

—+

'S

Plaintiff's administrative hearing did notke&place until November 2010, and the ALJ issujng

her decision in December 2010; however, instead of relying on Dr. Gallo’s October 2009 ¢
(which itself was one year old), the ALJ religaon outdated assessments rendered prior to the
2009 collision, including the opinion of the non-examinstate agency physician, Dr. Patel. |
Patel opined in May 2009 that her RFC assessméhaufitiff was a projection of future capabilitie
“He is showing progressive improvement on exaith time, and by one year from date of |§
surgery, he is projected to be able to performRHE.” R. 639. As Plaintiff points out, Dr. Pate
RFC was based on an assumption of improvement after surgery but no updated assess

obtained in regard to whether the improvement in fact occurred.

pinion
July

Dr.
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The Commissioner contends that the ALJ recognized Dr. Gallo’s assessment was made thre

months after Plaintiff's July 2009 motor vehieecident, may have reflected an exacerbation du
the injuries received, and was amsistent with and not supported by a longitudinal review of
entire medical record, including Dr. Gallo’s owndings. Doc. 23 (citing R. 23). The Commissiol
argues that the ALJ reviewed the medical evidexfaecord and her detailed discussion of th

records demonstrates why Dr. Gallo’s October 2008iopiof severe limitationsas out of step with
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the evidence in the case. R. 17-23. However, as Plaintiff points ouRebiis brief (Doc. 27), the

ALJ’s citation or summary of the physician’s ngtsanding alone, cannot substitute for analysis of

the meaning of the notes. The Commissioner mildeesame mistake, citing a good deal of evidence

including Dr. Beckner’s opinidr(R. 22, 315-16) and Dr. Aganspinion (R. 18, 609), both of which

were made before Plaintiff’'s July 2009 car accident — an event which the ALJ conceded “exacerbated

Plaintiff's symptoms.SeeR. 23. The Commissioner merely rews the pre-July 2009 evidence and

restates the ALJ’s superficial description a gfost-July 2009 evidence, with the argument: “While

the ALJ’s discussion of the medical evidencet]ined above, shows that Plaintiff obviously had

significant, work-related limitations, the severe limitations opined by Dr. Gallo went beyor]

objective evidence in this case.” Doc. 23 atDd@¢. 23 at 18 (“[T]he ALX review of the medical

d the

evidence, discussed above, explains in detail thhyALJ found Plaintiff was not disabled at apy

pointin the period under consideration (Tr. 17-23ipwever, the Commissioner fails to point to gny

analysis performed by the ALJ, other than the general citation to evidence from Dr. Roberts and Dr

Shea post-July 2009, without any analysis or commentary by the ALJ.

According to the Record, the post-accident emime from Dr. Roberts and Dr. Shea in May

2010 indicate that Plaintiff continuéal have multiple disc herniations and radiculopathy issues

Dr.

Roberts evaluated Plaintiff on May 4, 2010, nearlyear after the accident (when he had been

receiving treatment from the chiropractor Dr. 948 and noted tenderness throughout Plaintiff’s

spine, with limited range of motion and positive feim&d test and Tinel's gns in both wrists and

elbows. R. 787. Plaintiff reported that sitting magepain worse, but lying down reduced it. R. 789.

Based on MRI reports, Dr. Roberts diagnosed multigelagerniations at T7-8 and T8-9, cervical gnd

Plaintiff points out that Dr. Beckner, meanwhile, was not specifically asked to address his capacity for sfanding,
walking, or sitting, did not render an updated opinion, and did not provide significant supporting documentation. R.|315-16.

The ALJ’s mischaracterized Dr. Becknedpinion as Plaintiff “would potentially improve in the future” (R. 21), when
reality Dr. Beckner wrote Plaintiff “could potentially improvethre future, but | am not optimistic at this point.” R. 315.

-13-
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lumbosacral strain, L5-S1 strain and herniationtéited nerve entrapment or cervical radiculopat
and bilateral rotator cuff impingement. R. 788. Bhea of the Physical Medicine Pain Cer]
performed a consultation and electrodiagnostic studies on May 19, 2010; Plaintiff's syn
included daily headaches, pain radiating itmowdders and down his arms, numbness and tinglin

the hands and fingers, and arm numbness; low back pain radiates into his right leg with 1

cramping and tingling in his right toes. R. 791 eTdllowing month, Plaintiff continued to have pdin

despite two epidural steroid injections to Bisoulders, and plans were made for arthrosc
subacromial decompression surgery of the left shoulder and possibly the “same on the right.’
see alsdR. 791 (noting daily headaches, pain, numbness and tingling of the hands and fing¢
arm numbness). Dr. Shea noted the MRI of theicairspine from September 2, 2009 revealed p
surgical changes following anterior cervical fusio€&tT 1; disc bulging at C3-4, C5-6, and C6
most severe at the C6-7 level, left posterolatdisad herniation at C7-T1; and neural encroachn
with reduced cervical range of motion. R. 793. Electrodiagnostic studies suggested n
radiculopathy probably secondary to neuroforamemaroachment of the C5 nerve roots at the t
of impact in his motor vehiclaccident. R. 793. Neither Dr. Raotseor Dr. Shea completed an RH
form or were requested to assess Plaintiff's fiomal limitations. The ALJ’s rejection of Dr. Gallo’
opinion on the basis of “subsequent findingsomily mild radiculopathy and no nerve ro
compression on cervical imaging’—presumably frdbm Roberts and Dr. Shea—was not based
substantial evidence.

Plaintiff argues that if Dr. Gallo’s impropentgjected RFC opinion as to stooping is taker
true, then Plaintiff would clearly be considerdigabled because a complete inability to stq

significantly erodes the unskilled sedentary octiopal base and a findingpat the individual is
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disabled would usually applgeeSSR 96-9f thus, pursuant to the VE’s testimony (R. 51),
limitations found by Dr. Gallo would preclude work. Doc. 25 (citftmwell v. AstrugCase No.
8:08-cv-135-T-TBM, 2008 WL 465031 (M.D. Fla. Fed, 2009) (reversing where the ALJ had falil

to properly consider whether the claimant wastéohto no stooping)). In this case, no physician

he

led

has

assessed Plaintiff's functional ability since thiy 2009 car accident and treatment. Reversal With

remand is more appropriate for the ALJ to priypeonsider Dr. Gallo’s opinion and obtain updated

opinions from Plaintiff's other treating physicians if warranted.
B. Hypothetical to the VE
Plaintiff argues that the ALJIsypothetical question to the VE wdefective in that it faileg

to comprehensively account for all of Plaintiff's physical limitations, because the ALJ fail

Ed to

incorporate the limitations in Dr. Gallo’s opiniddn remand, the ALJ will be required to pose a new

hypothetical incorporating all of Plaintiff's physical limitations.

Plaintiff also argues that the ALJ erredfailing to fully account for Plaintiff's moderat
mental limitations in concentration, persistence, and pace. The Commissioner argues that
properly concluded the findings of DXustin and the lack of a history of any mental health treatn
supported a conclusion that Plaffhtiould perform work that involves only simple routine tasks §
complied withWinschel 631 F.3d 1181. Doc. 23 at 23 (citing R. 23, 605-06).

The ALJ concluded that “the findings of Dr. #tin and the lack of a history of any men

health treatment support a conclusion that thengat can perform work that involves only simp

routine tasks.” Although the ALJ noted Dr. Austiotnsultative psychological evaluation of Plaintiff

2SSR 96-9p specifically provides:
A complete inability to stoop would significantly erotfe unskilled sedentary occupational base and a
finding that the individual is disabled would usualfyply, but restriction to occasional stooping should, by
itself, only minimally erode the unskilled occupational base of sedentary work. Consultation with a
vocational resource may be particularly useful for cases where the individual is
limited to less than occasional stooping.

SSR 96-9p, 1996 WL 374185 (S.S.A. 1996).
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on April 20, 2009, the ALJ failed to discuss or inmanate the short-term memory impairments t

Dr. Austin assigned to Plaintiff. Instead, the Ahérely noted the part of Dr. Austin’s opinion that

hat

Plaintiff had no impairment in “recent or remotemory” and completely failed to incorporate any

limitations regarding “short-term memory” problems or limitation to a “low stress setting.” R. 23

(discussing R. 605-06). The ALJ also discountedtdie agency psychologist’s opinion that Plain

iff

had moderate limitations in sustained concemmafersistence, and pace. R.616-17. The ALJ ust

properly account for Plaintiff's limitations in coantration, persistence, and pace in the hypothe

to the VE. See Winschel Yomm’r of Soc. Sec631 F.3d 1176, 1180-1181 (11th Cir. 2011).

remand, the ALJ will obtain a new consultative geylogical evaluation, with particular attentign

tical

On

paid to Plaintiff's “short term memory,” concentration, persistence, and pace limitationg, and

incorporate any such limitations in the hypothetical to the VE, if warranted.

Plaintiff additionally argues that the ALJ erriedailing to ask the VE whether her testimo

hy

was consistent with the Dictionary of Occtipaal Titles (“DOT"), as required. The Commissioner

concedes that the ALJ did not specifically ask\keat the hearing if her testimony was consist
with the DOT (R. 45-51), but argues this was Hag® error because “the whole tenor of the V

testimony clearly indicated that her testimony was informed by the DOT.” Doc. 23 at 24

Commissioner argues the ALJ was entitled to canrdide Specific Vocational Preparation leve

required of each job; however, the ALJ’s decision fails to indicate she considered these lev

ent

=5

The

S

b|s.

Plaintiff argues that two of the three jobemdified by the VE require level three reasoning,

whereas the third requires level two reasoning, anc tleeels appear to be inconsistent with
ALJ’s finding acknowledging that Plaintiff “is liited to simple routine work.” R. 155ee Akins v
Commissioner of Social Securiyase No. 6:08-cv-1575-OBAB, 2009 WL 2913538, at *5 (M.D

Fla. Sept. 10, 2009) (“While not entirely clearddes appear that the DOT descriptions are

he

not

consistent with opinion of the VE that a claimant limited to simple repetitive tasks could perform

-16-




work at reasoning level 2 and 3. At the very letdst record does not indicate any explanation gs to

how the hypothetical claimant limited to only simple repetitive tasks could perform any of

occupations, as described by the DOT.”). @mand, the ALJ will explain through the VE

otherwise how a hypothetical claimant, if limited“tmly simple routine tasks” in a “low stregs

these

DI

setting” (as applicable) could perform the other occupations in the national economy, as desdribed b

the DOT or through another acceptable metheee Akins2009 WL 2913538, at *5.

V.  CONCLUSION

For the reasons set forth above, the AL&sision is not supported by substantial eviderce.

Accordingly, the Commissioner’s decisiorREVERSED andREMANDED pursuant to sentence

four of 42 U.S.C. § 405(g). The Clerk of the Casidirected to enter judgment consistent with t
opinion and, thereatfter, to close the file.
DONE andORDERED in Orlando, Florida on September 3, 2013.

David A. Baker

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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