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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION, ASRECEIVER FOR
BANKUNITED, F.S.B.
Plaintiff,
V. Case No: 6:12-cv-756-Orl-36K RS
KARDOSAPPRAISAL & CONSULTING
CORP.,CYNTHIA MARIE SANTACROCE,
DOES 1 THROUGH 40,

Defendants.

ORDER

This cause comes before the Court up@Mwotion for Partial Summary Judgment (Doc.
42) filed by Plaintiff Federal Deposit Insu@e Corporation (“FDIC”), as receiver for
BankUnited, F.S.B. (“BankUnited”). Defeadts Kardos Appraisal & Consulting Corp.
(“Kardos”) and Cynthia Mae Santacroce (“Santacroce’nhdh collectively with Kardos,
“Defendants”) filed a response in opposition ttte FDIC’'s Motion for Partial Summary
Judgment (“Response”) (Doc. 58), and the FDI€fan Amended Reply in further support of
its motion (Doc. 76). Upon due consideratiorired parties’ submissionscluding declarations
and affidavits, stipulation ofatts, and memoranda of counseid for the reasons that follow,

the FDIC’s Motion for Partial Sumany Judgment vilibe denied.
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BACKGROUND
A. Undisputed Facts

The FDIC is a corporation organized andsgrg pursuant to an act of Congress known
as the Federal Deposit Insurance Act, 12 U.S.C. § 88kkq SeeSAF § 1. The FDIC is
empowered to act as a receiver faled banks and, in that roleyersee the orderly liquidation
of such banks.Seel2 U.S.C. § 1821; SAF 2. Qwvay 21, 2009, BankUnited, an FDIC-
insured savings bank, was closed by the U.Sabimment of the Treasury's Office of Thrift
Supervision, and the FDIC was appointed agixer pursuant to 12 U.S.C. § 1821(c). SAF {1
3, 6, 12. Pursuant to 12 U.S.C. § 1821(d)(2)(A)itne FDIC succeeded to all rights, titles,
powers, and privileges of BankUnited, including ti@ims that are the subject of this action.
SAF 1 4. Santacroce is an imdiual who, at all times materiab this action, was a Florida
Certified Residential Appraiser working as &@gent and/or employee” of Kardos, a Florida
corporation engaged in the busssef real estate appraisald. at { 7-11.

On or about January 27, 2006, BankUnited fuhddoan (the “Moisdon Loan”) in the
amount of $660,000 to borrower David Moisdon (‘istipn”) for the refinance of his mortgage
secured by certain residential real properiyated at 7795 South U.S. Highway 1, Titusville,
Florida (the “Property”). Doc47, Declaration of Sean NewbdftNewbold Dec.”), T 8. Silver
Lining Lending, LLC (“Silver Lhing Lending”), an intermediarynortgage broker between
lenders and borrowers, served as the brok#reoMoisdon Loan pursuant to a written agreement
between Moisdon and Silver Lining Lending dated December 18, 2680%ee idEx. B. On or

about December 28, 2005, approximately one mbeflore the Moisdon Loan closed, Silver

! This Statement of Facts is derived primarilynfrthe parties’ Joint Stipulation of Undisputed
Facts (“*JSF”) (Doc. 62), the Statement of ndited Facts (“SAF”) in the Joint Pretrial
Stipulation (Doc. 96), the affidavits of raus individuals, and accompanying exhibitt this
stage, the Court is obliged to construe the facts in the light most favorable to Defer&k=mts.
Davis v. Williams451 F.3d 759, 763 (11th Cir. 2006).



Lining Lending contacted Kardos and verbally oedean appraisal of ¢hProperty. SAF | 15.
On or about that date, Santacroce, on behalastlos, performed arppraisal of the Property
(the “Appraisal”) and prepared a written UnifoResidential Appraisal Report for the Property
with an effective date of December 28, 2008. at 1 16; JSF Y 4eeNewbold Dec. Ex. D
(“Appraisal Report”). The Appraisal Reportlvad the Property at $8290 as of December 28,
2005. SAF { 17seeAppraisal Report at 3. The Appsal Report contained certifications
stating that the Appraisal had been perfornmedaccordance with the requirements of the
Uniform Standards of ProfessidnAppraisal Practice, that theppraiser had determined the
market value of the Property based on a salegpadson to similar properties in the area, and
that the appraiser had considered all factonghvimight influence th&alue of the PropertySee
Appraisal Report at 6-7. Afterompleting the Appraisal Repoibefendants presented Silver
Lining Lending with an invoice in the aunt of $250.00 for their services. SAF | %8p
Newbold Dec. Ex. E. The Appraisal Reparas provided to BankUnited, which thereafter
funded the Moisdon Loan in the ammt of $660,000. Newbold Dec. T 11.

Moisdon eventually defaulted on the Moisdbpan, and BankUnited was forced to
foreclose on the Property. SAF 1 19. The FBl&ms that BankUnited could not recoup its
losses on the Moisdon Loan through foreclosigeause the outstanding balance on the Moisdon
Loan exceeded the market value of the Property—which, in the opinion of the FDIC’s expert
witness, real estate appraiddichael Roy (“Roy”), was actually $650,000 as of December 28,

2005, rather than the $825,000 value attribie@®efendants in the Appraisal Repo8eeDoc.



42; Doc. 76 at 5 n.3. Thus, the FDIC contends that tAppraisal Report grady overstated the
value of the Property.

Roy based his conclusion as to the Propesalue as of December 28, 2005 on a review
of Defendants’ Appraisal Report and an inspeciof the Property and comparable dafsee
Roy Report at 1. Roy opines thaefendants made several erranspreparing the Appraisal
Report and, therefore, theppraisal Report’s value deteimation was unreliableld. at 7. For
example, the Appraisal Report failed to mentithat the Property was located across from a
power plant and alongside a spillway containing cooling water from the pldnat 2. Roy
states that the plant was coal-powered at the oiriee Appraisal, that the coal was transported
alongside the Property via a slip and unloadiaglity adjacent to the spillway, and that the
plant would disburse ash into the aid. Roy also states that the spillway could affect water
depth near the Property and that channel mat&eated in the area could impact the Property’s
water access or the ability to construct a dotkk. According to Roy, the Appraisal Report’s
failure to include a discussianf the plant and spillway, and the corresponding impact on the
value of the Property, was a “significant omissiaimgreby violating the Uniform Standards of
Professional Appraisal Practictd. at 7.

Roy also points out that the AppraisalpRe did not mention the Space Coast Regional
Airport, which was 1.6 miles from the Propertor the “large amounbf industrial land”
surrounding the airport.ld. at 2. Moreover, Roy asserts ththe Appraisal Report utilized

comparable properties that hadpstior characteristics relative to the Property in terms of

2 Roy’s expert report assertsatithe market value of thedprerty as of December 28, 2005 was
$550,000. SeeDoc. 45, Declaration of Mhael C. Roy, Ex. 1 (“Roy Rert”). However, in its
Amended Reply, the FDIC concedes that Roy sqbently discovered alcalation error in his
report, and that the correct market vahge of December 28, 2005 was $650,000 rather than
$550,000. Doc. 76 at 5 n.3.



location, quality of construction, condition of thaildings, and functiondeatures, and that no
adjustment was made for these superior characteristids.at 4-5. Roy maintains that
Defendants’ failure to adjust fathese superior chacteristics was “careless or negligent,”
thereby violating the Uniform StandardEProfessional Apgisal Practice.ld. at 7. The FDIC
also claims that the comparable propertiesdugy Defendants in the Appraisal Report were,
respectively, 25, 15, 16, 7, and 4 miles from thepBrty, and therefore too far from the Property
to be reliable indicators of its valu&eeDoc. 42; Appraisal Report at 3, 9.

Defendants retained their owrpert witness, real estate appraiser Thomas G. Richards
(“Richards”), to support the valuation conclusiin the Appraisal Report. According to
Richards, the Property is “quiteigoe” due to its frontage on thidian River, scenic view, and
large size. Doc. 58-3, Affidavit cfhomas G. Richards (“Richardgf.”), 1 5. As such, it was
necessary for Defendants “to expand distancearpaters to other comparable waterfront
neighborhoods in the seartidr comparable sales tmiwstrast the [Property].”ld. at § 6. Thus,
Richards believes that the coampble sales used in the Apjmal Report were reasonable
indicators of the Property’s value, “especialonsidering that most had some level of exposure
to undesirable elements such as trailer paskmymercial buildings, emested traffic and low-
income housing tower [sic]. Additionally, two tfe comparable sales contained less desirable
riparian river frontage while all were inferior in size to the subjetd.”at § 7. Richards further
opines that the appraised value of the Propambyided in the Appraisa&eport “is reasonable
and reasonably supported for its intended purposetlaaaifore, a reliable indicator of the value

of the Property as of the daiévaluation, December 28, 2005ld. at T 13.



Richards also criticizes theol® Report, stating that “[m]angoints made [therein] appear
to be exaggerations, while many others are simply untrue and are considered to exhibit a lack of
familiarity with the local Bevard County marketplaceld. at § 10. Richards explains:

There are elements of the [Roy Report’s] comments, adjustments and opinions

that seem to clearly suggest a lack afaloknowledge which is so critical to this

type of valuation. This is evidenceoly such factors as market condition

adjustments in the wrong direction, excessive size adjustments applied to the

comparables’ building area differences, no recognition of adjustments for overall
land size differences, limited knowledge reiag the adjacent cooling canal and

the true nature and design of the nearby small scale general purpose airport

located nearly 2 miles away and the ltigss and functionality othe facility with

permanently closed runways on the apgio and departure patterns that would

even conceivably effect [sithe subject property negatively.

Id. at § 11. Thus, Richards asserts that the Report’s “analysis and opions are flawed with
erroneous technical and illogical conclusiomsl aanalyses with the overall result being an
intentional an attempt [sic] to severelgderstate the value tie [Property].”Id. at § 12.

B. Procedural History

On May 18, 2012, the FDIC, as receiver for BankUnited, filed a Complaint against

Kardos and Santacroce, asserting claims for breaehthird party beneficiary contract (Count

1), negligent misrepresentati (Count Il), and professnal negligence (Count lll)SeeDoc. 1.

The Complaint alleged that the AppraisBeport contained numerous inaccuracies and
misrepresentations which artificially inflatedetiralue of the Property, including: (1) failure to
disclose that the Property was directly asrdom a power plant that was emitting heavy
pollution; (2) failure to disclose the Propgst close proximity to the Space Coast Regional
Airport and the resulting noisand (3) improperly determiningehmarket value of the Property
based on the value of other prapes that were larger, in ffierent locations, and had other
superior characteristicdd. at 1 14-19. The Complaint furtheleged that BankUnited relied

on the Appraisal Report's representation ttiet Property was wth $825,000 in funding the



Moisdon Loan, and as a resultrid@nited suffered damages whemids forced to foreclose on
the Property at a losdd. at [ 20-25. Subsequently, thelEDiled an Amended Complaint,
which contains the same claims and the sametantibge allegations as the original Complaint.
SeeDoc. 33.

On May 6, 2013, the FDIC filed the instaNlotion for Partial Summary Judgment,
seeking summary judgment in its favor on the issuebility with respect to each of its claims.
SeeDoc. 422 The FDIC filed Roy's declarations and the Roy Report concurrently with its
Motion for Summary Judgment.SeeDoc. 45. On May 20, 2013efendants filed their
Response, along with the affidavits of Richarflantacroce, and the viggesident of Kardos,
Rudolph M. Kardos (“Rudolph Kardos”)SeeDoc. 58; Richards Aff.; Doc. 58-2, Affidavit of
Cynthia M. Santacroce (“Santacroce Aff.Qoc. 58-1, Affidavit of Rudolph M. Kardos
(“Kardos Aff.”).

Thereatfter, the FDIC filed a motion to strik€l) paragraphs 8 ithugh 10 of the Kardos
Affidavit and paragraphs 10 through 12 of B&ntacroce Affidavit as improper lay opinion and
otherwise inadmissible as expert opinion due tmely expert disclosure; and (2) the entirety
of the Richards Affidavit due to untimely expert disclosur&ee Doc. 60. Defendants,
meanwhile, filed a motion to rdte Roy’s declarations anthe Roy Report due to untimely
expert disclosureSeeDoc. 65. On July 3, 2013, Magistratadge Karla RSpaulding entered
an Order denying Defendants’ motion to strikeyR declarations and the Roy Report, finding
that the late disclosureyas harmless. Doc. 75 at 3. eTMagistrate Judge also denied the
FDIC’s motion to strike with respect to the Racls Affidavit, finding tlat any prejudice to the

FDIC would be cured by allowinthe FDIC to depose Richards at a later date and to file an

3 The FDIC states that it wishes to reserve the issue of damages faéhloc. 42 at 11.



Amended Reply based on Richards’ testimoig..at 4% Finally, the Magistrate Judge granted
the FDIC’s motion to strike to the extentsibught to prevent Santacroce and Rudolph Kardos
from testifying as expert witnesses due to thetie disclosure, but reserved for this Court the
issue of whether the objecteal-fportions of the Santacroce darKardos Affidavits were
admissible as lay opinion testimonyld. at 4-6. On December 17, 2013, the Court held a
hearing on this remaining issue and entere@&ai Order denying the AD’s motion to strike

as to the Santacroce Affidavitpncluding that the objected-fmrtions were admissible as lay
opinion testimony. SeeDocs. 116, 117; Unofficial Transcripgt 52-55. However, the Court
granted the FDIC’s motion to dte as to the Kardos Affidavifinding that the objected-to
portions did not qualify as lay opinion testimon$eeDocs. 116, 117; Unoffial Transcript at
53-55. As a result, paragraphs 8 through 10 of the Kardos Affidavit were sfridkenFDIC’s
Motion for Partial Summary Judgmestnow ripe for adjudication.

. STANDARD OF REVIEW

Summary judgment is appropriate whehe pleadings, depogihs, answers to
interrogatories, and admissions on file, togethéh whe affidavits, show there is no genuine
issue as to any material fact athdt the moving party is entitled jpdgment as a matter of law.
Fed. R. Civ. P. 56Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)[he moving party bears
the initial burden of stating the basis for m®tion and identifying thosportions of the record
demonstrating the absence of geruissues of material facCelotex 477 U.S. at 323:ickson

Corp. v. N. Crossarm Co., Inc357 F.3d 1256, 1260 (11th Cir.@0). That burden can be

4 The FDIC subsequently deposed Richards and filed its Amended Reply on July 195213.
Doc. 76.

® Although the Court declined torite the objected-to portions of the Santacroce Affidavit, it has
not been necessary for the Court to considermpanifon of the Santacroce Affidavit (or, for that
matter, the Kardos Affidavit) in ruling ong¢hinstant Motion for Partial Summary Judgment.



discharged if the moving partyan show the court that there is “an absence of evidence to
support the nonmovingarty’s case.”Celotex 477 U.S. at 325.

When the moving party has dischargésl burden, the nonmoving party must then
designate specific facts showing that thisra genuine issue ohaterial fact.1d. at 324. Issues
of fact are genuine only if a reasonable jurypsidering the evidence present, could find for the
nonmoving party.Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986). The existence of
some factual disputes betweére litigants will not defeatn otherwise properly supported
summary judgment motion; “theqeirement is that there be genuineissue ofmaterial fact.”

Id. at 247-48. A fact is “material” if it may affethe outcome of the suit under governing law.
Id. at 248. In determining whethe& genuine issue of materitdct exists, the court must
consider all the evidenae the light most favordb to the nonmoving partyld. at 255.

[1. DISCUSSION
A. The Court Will Look to Florida Law

“Though it is settled beyond question that Federal law governs cases involving the rights
of the FDIC, courts must look to federal coommmlaw where . . . feddratatutory law does not
provide a rule of decision. lkapplying federal common law, fedéurts are free to apply the
traditional common law techniquef decision and to draw upon all the sources of common
law[,]” including state law. Am. Nat’l Bank of Jacksonville v. FDJ@10 F.2d 1528, 1534 n.7
(11th Cir. 1983) (citingD’Oench, Duhme & Co. v. FDIC315 U.S. 447 (1942)) (internal
citations and quotations omitted). Here, the Cuaulitlook to Florida lav in examining each of
the FDIC’s claims since the purported oral agreement between Silver Lining Lending and
Defendants to conduct the Appraisal was madéoanda, the AppraisaReport was executed in
Florida, and the parties’ reliance on Florida law in arguing the Motion for Partial Summary

Judgment demonstrates their mit¢o regulate and interpretettagreement and the Appraisal



Report under the laws of FlorideSee id.(“In the present case, we look to the law of Florida
since the parties executed the . . . agreemetitainState, and their reliance on Florida law in
presenting this appeal demonstrates their interggalate and interpréthe agreement under the
laws of that State.”).

B. Breach of a Third Party Beneficiary Contract

In Florida, a plaintiff assdrtg a claim for breach of a third party beneficiary contract
must show the following elements:

(1) a contract between A and B;

(2) an intent, either expressed by the parta in the provisions of the contract,

that the contract primarily and directbenefit C, the third party (or a class of

persons to which that party belongs);

(3) breach of that contraby either A or B (or both); and

(4) damages to C resulting from the breach.

Intercoastal Realty, Inc. v. Tracy06 F. Supp. 2d 1325, 1329 (S.D. Fla. 2010) (ci@agetta
Trucking, Inc. v. Cheoy Lee Shipyards, L®¥47 So. 2d 1028, 1031 (Fla. 4th Dist. Ct. App.
1994)). Here, the FDIC maintains that: (Iy& Lining Lending and Diendants entered into
an oral agreement whereby Defendants wooladact the Appraisal and gare the Appraisal
Report; (2) BankUnited was thetémded beneficiary of this oral agreement; (3) Defendants
breached the agreement by failing to confornthwhe Uniform Standards of Professional
Appraisal Practice and the cetdtions in the AppraisaReport; and (4) BankUnited was
damaged by the breach because it caused the Moisdon Loan to be undersseeDed. 24 at
11-14. In their Response, Defendants assertstiraimary judgment must be denied because
they have raised a genuine issue of matedat fis to the third element, i.e., whether they
breached the oral agreement by improperly preparing the Appraisal R8peBoc. 58 at 5-10.

Defendants are correct.

10



As Defendants point out, Fida's First District Court ofAppeal decided a case with
strikingly similar facts—albeit with the pcedural posture egssglly reversed—inSecurity
First Federal Savings & Loan Asstn Broom, Cantrell, Moody & JohnspB60 So. 2d 304 (Fla.
1st Dist. Ct. App. 1990isapproved of on other grounds by Garden v. Fr&2 So. 2d 1273
(Fla. 1992). In that casea,borrower applied for a loan frone&urity First, a federally-chartered
savings and loan association, to purehasd develop certain real propertg. at 305. Because
Security First required an appraisal ok tproperty before funding the loan, the borrower
obtained an appraisal report prepared by a realeeafgraisal firm, which stated that the fair
market value of the property was $1,175,000. In reliance on the apgisal report, Security
First made loans to the borrower secunedoart by a mortgage on the propertyd. The
borrower subsequently defaulted the loans and Security Finatas forced to foreclose on the
property. Id. However, a new appraisal by a differampraisal firm valued the property at
much less than the amount estimated by the origippfaisal firm, meaning that Security First
would be sustaining a loss on the loafd. Security First then sued the original appraisal firm,
alleging, as here, breach of a third partyndfeciary contract, negjence, and negligent
misrepresentationld.

After the appraisal firm—rather than tfieancial institution, as in the caseb judice—
moved for summary judgment, the trial couramped the appraisal firm summary judgment on
all claims, finding that Security First had nokeated a genuine issue ofaterial fact as to
whether the appraisal firm had agdetely performed the appraisald. at 306. On appeal,
Florida’s First District Court ofAppeal reversed the grant simmary judgment, finding that
Security First had created a genuine ésetimaterial fact on this issuéd. The appellate court,

noting that all evidence and reasble inferences therefrom had® construed in favor of the

11



non-moving party, pointed to an affidavit submittgdSecurity First’'s expert witness, a property
appraiser.ld. In the affidavit, the expert opined thhe appraisal firm had failed to comply with
professional appraisal standards, that the firm had utilized comparable properties which were not
sufficiently similar to the property at issue, andttthe firm had failed to include all necessary
information in the appraisal reportld. As a result, the expedoncluded that the firm had
grossly overstated the @ of the property. Id. The appellate court determined that the
averments in the expert’'s affidavit were sufficiemtreate a genuine issue of material fact as to
liability, and that the trial court had errbg deciding this disputed issue of fatd. at 306-07.

While Security Firstwas decided under Florida’s summarggment standard rather than
the federal standard, the standards are sufficiently similar such that the case proves instructive,
and the Court can comfortably cdunde that Defendants have raissedenuine issue of material
fact here. Defendants’ expert witness, Ridsai licensed and expereed property appraiser,
submitted an affidavit opining that it was reasble for Defendants to use the comparables they
did, as the Property was so uniqgimat it was necessary txgand the distance parameters to
other comparable waterfront neighborhoods. Rithakff. J 6. Richards also avers that the
comparables were, like the Property, exposetkttain undesirable elements, thus making them
reasonable comparables to the Propeidyat § 7. Based on theseimipns, Richards concludes
that the value estimate provided by DefendanthénAppraisal Report vgareasonable as of the
effective date.ld. at  13. Thus, the FDIC is incorrect in arguing that Richards merely quarrels
with the Roy Report, although he does in fatallenge certain dRoy’s conclusions.See idat
19 9-12. Taken together, and viewed in the light most favorable to Defendants, Richards’
averments are sufficient to creaegenuine issue of materialcfaas to whether Defendants’

breached their oral agreement with Silver Liningheir preparation of the Appraisal Report.

12



The FDIC, citingPowers v. Lazy Days’ R.V. Ctr., IndNo. 8:05-cv-1542, 2007 WL
1064215 (M.D. Fla. Apr. 4, 2007), assetthat the Richards Affidavis fatally deficient because
Richards merely states that Defendants’ abmaof the Property waseasonable, rather than
providing a precise valuation himselgeeDoc. 76 at 5-7. HowevePowersdoes not stand for
the proposition claimed by the FDIC. RatherPiowers the court held thaan expert witness’
opinion as to the value of a defective recrewtiosehicle (RV) was inadmissible under Federal
Rule of Evidence 702 because the expert had ndbik sufficient facts and data to support any
conclusion of damages. 2007 WL 1064215, at *3. $ipally, the expert merely listed several
allegedly defective items and stated that thammstdiminished the value and safety of the RV,
without explaining how he had ared at those conclusions or whhe resulting damages were.
Id. Thus,Powersdoes not stand for the proposition that &pest witness must testify as to an
exact dollar amount in order to create a genigaee of material facdn a motion for summary
judgment. Here, Richards’ statement that $#825,000 valuation provided by Defendants in the
Appraisal Report was “reasonable” is sufficient; theneo need for Richards to include an exact
dollar amount.

The FDIC also asks the Court to find thia¢ Appraisal Report’s omission of the nearby
power plant and airport essentyaiimounts to a breach of contrasta matter of law SeeDoc.

76 at 7-10.The Court will not go this far. As explained previously, Richards has opined that the
comparables utilized in the ppraisal Report also had certaundesirable elements, thereby
making them proper comparables for the Propertys ribt for the Court talecide this disputed
issue of material fact at the summary judgmesest Because Defendants have raised a genuine

issue of material fact as to whether thegdwhed their oral agreement with Silver Lining

13



Lending, summary judgment must be denied an EBIC’s claim for breach of a third party
beneficiary contract.

C. Negligent Misrepresentation

Under Florida law, a claim for negligemisrepresentation requires proof that:

() [T]here was a misrepresatibn of material fact;

(2) the representer either knew ofthe misrepresentation, made the
misrepresentation without kndéedge of its truth or faity, or should have known
the representation was false;

(3) the representer intended to induce heoto act on the migpresentation; and

(4) injury resulted to a party teg in justifiable reliance upon the
misrepresentation.

Linville v. Ginn Real Estate Co., LL.&97 F. Supp. 2d 1302, 1307 (M.Bla. 2010) (citing
Coral Gables Distrib., Inc. v. Milich992 So. 2d 302, 303 (Fla. 3d Dist. Ct. App. 2008)). Here,
the FDIC asserts that: (1) the Appraisal Reportained material misrepresentations; (2) as
certified real estate appraisers who visitde@ Property and werexgerienced in making
appraisals, Defendants shouldvbaknown the falsity of theirepresentations; (3) Defendants
intended to induce BankUnited to rely on thppraisal Report in funding the Moisdon Loan;
and (4) BankUnited suffered damages becausast undersecured on the Moisdon Loan due to
reliance on the valuation figurequided in the Appraisal ReporSeeDoc. 42 at 17-19. In their
Response, Defendants assert that summary judgmasitbe denied because they have raised a
genuine issue of material fact as to whetherAppraisal Report misrepsented the value of the
Property. SeeDoc. 58 at 5-10. Once again, Defendaarts correct. Fothe same reasons
explained in Part Ill.B.suprg the Richards Affidavit is suffient to create a genuine issue of

material fact as to whether Defendants made aeprissentation of materitdct in the Appraisal

14



Report.  Accordingly, summary judgment sahube denied on the FDIC's negligent
misrepresentation claim.

D. Professional Negligence

Under Florida law, a claim based omegligence comprises four elements:
(1) A duty, or obligation, ecognized by the law, reming the [defendant] to

conform to a certain standard of conduot, the protection of others against
unreasonable risks.

(2) A failure on the [defendant’s] part wonform to the standard required: a
breach of the duty.

(3) A reasonably close causal connecti@miween the conduct and the resulting

injury. This is what is commonly knowas “legal cause,” or “proximate cause,”

and which includes the notion of cause in fact.

(4) Actual loss or damage.
Trinidad & Tobago Unit Trust Corpv. CB Richard Ellis, In¢.280 F.R.D. 676, 678 (S.D. Fla.
2012) (citingClay Elec. Coop., Inc. v. Johnsd®¥3 So. 2d 1182, 1185 (Fla. 2003)). A claim for
professional negligence is similiar an ordinary negligence claiexcept that the negligent party
must be engaged in a “profession” as defined uktterida law, and the applicable standard of
care is that degree of care used by simpesfessionals in the community under similar
circumstances Waterford LLC v. GarlickNo. 4:07-cv-171, 2009 WR48093, at *2 (N.D. Fla.
Feb. 2, 2009) (citindoransais v. Heathmarr44 So. 2d 973, 975-76 (Fla. 1999)).

Summary judgment on the FDIC’s professl negligence claim would be improper for
the same reasons articulated with respect to tH€'BD@ther claims. Specifically with respect to
the professional negligence claim, the Richardsdafiit is sufficient to create a genuine issue of

material fact as to whether Defendants breaehddty owed to BankUnited in their preparation

of the Appraisal Report.

15



Accordingly, it is herebyYDRDERED:
1. The FDIC’s Motion for Partial Summary Judgment (Doc. 42DENIED, as
genuine issues of maial fact exist as tefendants’ liability.

DONE andORDERED in Orlando, Florida on January 22, 2014.

Charlene Edwards Honeywell ]

United States District Judge

Copies furnished to:

Counsel of Record
Unrepresented Parties
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