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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

SHELLY A.WILLIAMS,
Plaintiff,
-VS- Case No. 6:12-cv-1134-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OPINION AND ORDER

This cause came on for consideration withayat argument on review of the Commissioner’s
decision to deny Plaintif§ application for disability benefitd-or the reasons set forth herein, the

decision of the CommissionerAdFIRMED.
Procedural History

Plaintiff applied for a period of disability and disability insurance benefits, alleging that she

became unable to work on December 31, 2002 (R. 142-44} T%@).agency denied Plaintiff

U7

application initially and upon reconsideration, and she requested and received a hearing blefore ¢
administrative law judge (“the ALJ"). The ALdsued an unfavorabledsion, finding Plaintiff to
be not disabled (R. 21-44). The Appeals Councilided to grant review (R. 1-5), making the ALJ's
decision the final decision of the Commissioner.
Plaintiff timely filed her complaint in this action, and the parties have consented {o the
jurisdiction of the undersigned United States Magistdadge. The matter has been fully briefed and

the case is now ripe for review pursuant to 42 U.S.C. 8§ 405(Q).

The Commissioner asserts that Plaintiff's prior apfilicewas denied on December 14, 2004 (R. 154), and Plaiptiff
did not pursue reconsideration of that decision. As suclpetted of time pertinent to this application is December 200fi to
the expiration of her insured status, on December 31, 2007 (R. 153).
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Nature of Claimed Disability

Plaintiff claims disability from her alleged agtgo her date last insured (December 31, 20

due to pain from a knee, back and hip inj(Ry 158), and resulting fatigused depression (R. 172)).

Summary of Evidence Before the ALJ
Plaintiff was forty-seven years age on her date last insdravith a high school educatio
and past relevant work as a server/waitress, deli clerk and office clerk (R. 38).
The medical evidence relating to the pertiriené period is well detailed in the ALJ’s opinid

and in the interest of privacy and brevity will ro# repeated here, except as necessary to ad

07)

n

dress

Plaintiff's objections? In addition to the medical recordstbé treating providers, the record includes

Plaintiff's testimony and that of a Vocational Expgthe VE”), written forms and reports completg

by Plaintiff, and opinions from noexamining consultants. By way of summary, the ALJ determ

bd

ned

that Plaintiff had the following severe impairmgntegenerative joint disease of the left kngee,

degenerative disc disease of the lumbar spingnpalopathy, left peroneal nerve injury and mg
depressive disorder (20 CFR 404.1520(c)) (R. 2&J;the record supports this uncontested findi
The ALJ determined that through the date last insured, the claimant did not have an impair
combination of impairments that met or medic&tyaled one of the listed impairments in 20 G
Part 404, Subpart P, Appendix 1 (R. 26-28). The] Ahen found that Plaintiff had the residd
functional capacity (“RFC”) to perform “sedentavork as defineih 20 CFR 404.1567(a) excej
with opportunity to alternate from sitting to standing every hour for 5 minutes while on tas
climbing ladders, ropes, or scaffolds, kneelingmawling; occasional climbing stairs, stooping g

crouching; no exposure to dangerous moving machiorawork at unprotected heights; 1-3 step 1}

jor
ng.
ment o
FR

al

bk: no
nd

on

2As Plaintiff notes, there is evidence after the datériasted, but “only records during the relevant period, fromthe

alleged onset date through the date last imswvél be outlined in the brief.” (Doc. 16, n. 1).
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complex tasks with only occasional change inibek setting and concentration limits to periodg
2 hours at a time.” (R. 28). The ALJ determined that Plaintiff could not return to her past rg

work (R. 38); however, with the assistance ofoaational expert, the ALJ found that other wq

of

levant

rk

existed in significant numbers that Plaintitiudd perform (R. 39), and therefore, the ALJ found

Plaintiff was not disabled (R. 40).
Standard of Review

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr
legal standard$/cRobertsv. Bowen, 841 F.2d 1077, 1080 (11th Cir. 19880d whether the finding

are supported by substantial evidenRhardson v. Perales, 402 U.S. 389, 390 (1971). TH

Commissioner’s findings of fact are conclusiveupported by substantial evidence. 42 U.S.

8 405(g). Substantial evidence is more than a scintil®,the evidence must do more than mer
create a suspicion of the existenéa fact, and must include suevant evidence as a reasona
person would accept as adequate to support the conclustate v. Chater, 67 F.3d 1553, 156(
(11th Cir. 1995).

Where the Commissioner’s decision is supported by substantial evidence, the district c(g

PCt

Ul

e

urt will

affirm, even if the reviewer would have reachetbatrary result as finder of fact, and even if {he

reviewer finds that the evidence preponderates against the Commissioner’s ddguisvards v.

Sullivan, 937 F.2d 580, 584 n.3 (11th Cir. 199R3rnesv. Qullivan, 932 F.2d 1356, 1358 (11th Ci.

1991). The district court must view the evidenca adole, taking into account evidence favora
as well as unfavorable to the decisiéinote, 67 F.3d at 156@&ccord, Lowery v. Sullivan, 979 F.2d
835, 837 (11th Cir. 1992) (court must scrutinize ¢hére record to determine reasonablenes

factual findings).
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Plaintiff raises two issues on review, chalieng the ALJ’s formulation of the RFC and the

credibility finding. The Court examines these obmusiin the context of the sequential evaluatjon

applied by the ALJ.

The five step assessment

The ALJ must follow five steps mvaluating a claim of disabilitySee 20 C.F.R. 88 404.152Q,

416.920. First, if a claimant is wonlg at a substantial gainful actiyjthe is not disabled. 29 C.F.R.

8 404.1520(b). Second, if a claimant does not hayempairment or combination of impairmen

tS

which significantly limit his physical or mental ity to do basic work activities, then he does not

have a severe impairment and is not disabled. 20 C.F.R. § 404.1520(c). Third, if a clajmant’s

impairments meet or equal an impairment liste?0 C.F.R. Part 404, Sulbp#®, Appendix 1, he is

disabled. 20 C.F.R. £04.1520(d). Foult if a claimant’s impairments do not prevent him fr¢m

doing past relevant work, he is not disable20 C.F.R. § 404.1520(e). Fifth, if a claiman
impairments (considering residual functional capacity, age, education, and past work) prev
from doing other work that exists in the national economy, then he is disabled. 20

§ 404.1520(f).

[t's

ent hin

C.F.R.

The plaintiff bears the burden of persuasiaotigh Step 4, while at Step 5 the burden shifts

to the CommissionerBowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987Rlaintiff’'s objections go to
the formulation of the RFC (steps two and threegmlthe burden of persuasirested with Plaintiff.
The formulation of the RFC
Plaintiff contends that the ALJ erred in detarimg that she has the RFC to perform seden

work “after failing to adequately consider and geall of the pertinent medical evidence.” (Doc. 1]

Specifically, Plaintiff contends #t the ALJ: 1) did not considéne opinion of Dr. Masson, one ¢f

the treating physicians; and 2) “the ALJ makesd&trmination that the claimant could [perfor

ary

|




1-3 step non complex tasks with only occasionahge in the work setting and concentration lin
to 2 hours at a time without any support for this conclusion from a medical provider.”

The Eleventh Circuit has held that wheeewa physician offers a statement reflecti

judgments about the nature and severity of a@at’s impairments, including symptoms, diagnos

and prognosis, what the claimant can still do despis or her impairments, and the claimary

its

ng

is,

p

t's

physical and mental restrictions, the statement is an opinion requiring the ALJ to stafe with

particularity the weight given to it and the reasons ther#&ffmschel v. Commissioner of Social
Security, 631 F.3d 1176, 1178—79 (11th Cir. 2011jrfg 20 CRF §§ 404.1527(a)(2), 416.927(a)(
Sharfarzv. Bowen, 825 F.2d 278, 279 (11th Cir. 1987).)

Substantial weight must be given to the opinion, diagnosis and medical evidence of a
physician unless there is good cause to do othenf=selLewisv. Callahan, 125 F.3d 1436 (11t
Cir.1997) Edwardsv. Sullivan, 937 F.2d 580, 583 (11th Cir. 1991); 20 C.F.R. § 404.1527(d).
treating physician’s opinion on the nature and sevefigyclaimant’s impairments is well-support
by medically acceptable clinical and laboratory diagnastibniques, and is not inconsistent with |

other substantial evidence in the record, the ALJ must give it controlling weight. 20 ¢

reating
|

If a

D
o

he

C.F.R.

§ 404.1527(d)(2). The ALJ may discount a treating physician’s opinion or report regardjng an

inability to work if it is unsupported by objectiveedical evidence or is wholly conclusor§gee
Edwards, 937 F.2d 580 (ALJ properly discounted tregtphysician’s report where the physician w
unsure of the accuracy of his findings and statements.)

Where a treating physician has merely madelosocy statements, the ALJ may afford the

as

EMm

such weight as is supported by clinical or laboratory findings and other consistent evidence of ¢

claimant’s impairments See Wheeler v. Heckler, 784 F.2d 1073, 1075 (11th Cir. 19883 also

Schnorr v. Bowen, 816 F.2d 578, 582 (11th Cir. 1987). Wisemeating physician’s opinion does not

warrantcontrolling weight, the ALJ must nevertheless weigh the medical opinion based on
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length of the treatment relationship and the frequehexamination; 2) the nature and extent of he

treatment relationship; 3) the medical evidence supporting the opinion; 4) consistency with the
as a whole; 5) specialization in the medical issaiaessue; 6) other factors which tend to support
contradict the opinion. 20 C.F.R. § 404.1527(d).

To the extent the treatment receraf Dr. Masson are opinions und¥Yinschel, the ALJ

recorf

or

discussed the treatment records from this doctaleiail (R. 34-35). Plaintiff does not dispute thjis,

but argues that the ALJ failed to credit or dssa form report (R. 255), which she describes
containing Dr. Masson’s opinion thtaintiff could not perform evesedentary work. A review of

the report shows no such opinion.

as

The form is signed by Wayne Gardner, PA-C, and not by Dr. Masson. Thus, the opipion is

that of Mr. Gardner, a physicianéssistant. A physician's asaists opinion is not “an acceptabje

medical source” and “cannot establish the existence of an impairndehihson v. Astrue, No.

3:07—cv—424-J-TEM, 2008 WL 4456749 at *5 (M.D. Fept. 30, 2008). While a physiciar

'S

assistant's opinion may be considered when detargiine severity of a claimant's impairment gnd

how it affects the claimant's ability to woQ C.F.R. § 404.1513(d), as the Commissioner notgs, a

report of a physician’s assistant is not a medicatiopiand is not entitled to particular defereng

e.

See SSR 06-03p (citing 20 C.F.R. 8404.1527(a) and (d) and stating “only ‘acceptable medical

sources’ can give us medical opinions” and tbaty ‘acceptable medical sources’ can be considered

treating sources . . . whose medical opinions may be entitled to controlling weight”).

Moreover, the report is a simple check-boxestant that: “The injured worker’s functional

limitations and restrictions, identified in detail bel@re of such severity that he/she cannot perfprm

work, even at a sedentary level, at this timgR” 255). Despite an explicit reference to limitatigns

and restrictions “identified in detail below,” no functional limitations or restrictions are listed in the

form, nor is there any indication that these unidetifestrictions are anything other than temporjary
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(“at this time”). At best, this form is a bare conclusion from a non-physician on matters tf
reserved for the CommissionerUnder these circumstances, the form is not a medical op
entitled to deference, and the ALJ was not required to explicitly analyze it as such\umsbbel .
Plaintiff's second contention is that the ALJ efrne that the mental limitations in the RFC g
without support from a medical provider. Plaintiff's argument on this point reads, in its entir|

Additionally, the ALJ makes the determiratithat the claimant could 1-3 step non
complex tasks with only occasional charigehe work settig and concentration
limits to 2 hours at a time without any supipfar this conclusion from a medical
provider. (Transcript 28). But, the ALJ cannot come to her own conclusions regarding
the limitations of the claimant, and canrsotbstitute her judgment for that of the
medical and vocational experEs.eeman v. Schweiker, 681 F.2d 727, 731 (11th Cir.
1982). Overall, the ALJ should not have reached his own determination of the RFC
when other contrary opinions were iettecord. Accordingly, the ALJ has committed

an error in this case.

(Doc. 16, p. 12).

As noted by the Commissioner, to the extenirRiff appears to contend that the RFC m

mirror the opinion from a medical provider, shenistaken. As Plaintiffierself acknowledges (Dog.

16, pp. 10-11), “[t]he residual functional capacityais assessment, based upon all of the rele
evidence, of a claimant's remaining abilty do work despite Bi impairments. 20 CFH
§ 404.1545(a).Lewisv. Callahan, 125 F.3d 1436, 1440 (11th Cir. 199As such,“[a]n opinion on

an applicant's RFC is not a medical opinion, but rather a decision reserved to the Commiss

at are

nion

pty:

ISt

vant

R

oner, t

be based on medical sources, and the physician'©apimthis respect is not entitled to deferenge.

20 C.F.R. 8§ 404.1527(e), 416.927(<aw v. Astrue , 392 Fed.Appx. 684, 687 (11th Cir. 201(

see also Majkut v. Commissioner of Social Sec., 394 Fed.Appx. 660, 664 (11th Cir. 2010) (“A

A medical source opinion that an individig“disabled” or “unable to work,” has an impairment(s) that meet
is equivalent in severity to the requirements of a listing, hEsticular RFC, or that concerns the application of vocatig
factors, is an opinion on an issue reserved to the Commissresy. such opinion must still be considered in adjudicat
a disability claim; however, the adjudicator will not give apgcial significance to the opinion because of its source.Seq
96-5p, “Titles Il and XVI: Medical Source Opinions on Issues Reserved to the Commissioner.”

SSR 96-8p, footnote 8.

D);

AN
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na
ing
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opinion on an applicant's RFC is not a medigginion, but rather a dexion reserved to th¢
Commissioner, to be based on medical sourceS.R®R. § 404.1527(e)(2).”). Moreover, “[t]he ta
of determining a claimant's ability to work istlan the province of the ALJ, not a doctor . Cdoper

v. Astrue, 373 Fed.Appx. 961, 962 (11th Cir. 2016¢e also Green v. Social Sec. Admin., 223

1”4

2

k

Fed.Appx. 915, 923 (11th Cir. 2007) (“Although a slant may provide a statement containing a

physician's opinion of her remaining capabilities,Alhd will evaluate such a statement in light of

the other evidence presented and the ultimate detationrof disability is reserved for the ALJ. 3

0

C.F.R. 88404.1513, 404.1527, 404.1545.”). As s clear, itis not error for the ALJ to reach “her own

conclusions” with respect to the RFC of a claimant.

Here, the ALJ reviewed the medical and o#adence of record, and came to a conclugion

that Plaintiff had the RFC for dentary work, with additional limitations. To the extent Plainf

iff

contends that the RFC with respect to task derity and limits in concentration is not based ugon

substantial evidence and the ALJ improperly “siiled” her judgment for that of the medicgl

providers, the Court is unpersuaded. In her datjshe ALJ discussed the medical evidence related

to Plaintiff’'s mental health treatment (R. 30-3Zhe ALJ noted the psychiatric evaluation performed

by Maria Lozano, M.D., and the counseling treatment notes, and summarized those fecords

acknowledging findings of depression but also nothag Plaintiff's mental status examinatiohs

revealed that she was cooperative, her speedhanght process and content were normal, there|was

no evidence of looseness of asstoies or flight of ideas, she ha suicidal or homicidal ideation

and no overt paranoia, she was alert and orientedhdmory and insight were fair, and her cognitjve

functions were within normal limits (R. 30-32). These findings are accurately described and well

supported in the record (R. 320-74, 377). The AEd abted and credited the opinion of state aggncy

psychologist, Bruce Hertz, Ph.D.,l@sing “consistent with the mental treatment records” (R. 37

457). The ALJ explained:

38,



Concerning the claimant's mental impairments, the claimant was also treated for
depression since 2005 (Exhibits 4F and 9F), and diagnosed with Major Depressive
Disorder, but there was no mental healthpitedization during the period at issue, and
themental health treatment recor ds Global Assessment of Functioning scoresdo

not suggest a disabling level of symptomatology and/or difficulty in functioning
(Exhibit 4F). There was weight loss, bug ttlaimant was noted to be eating well and
looking well with weight being under excellent control (Exhibit 7F). There is
worsening of the claimant's mental cdiwh indicated at admission in October 2009
(Exhibit 2IF), but this is far after the dd#est insured. The undersigned has considered
the State Agency psychologist opinion regagdhe claimant's mental impairment.

Dr. Hertz concluded that the claimant haitbmestriction of activities of daily living,

no difficulties in maintaining social functioning, and moderate difficulties in
maintaining concentration, persistencepace without episodes of decompensation
(Exhibit IIF). Dr. Hertz indicated that the claimant clearly emphasized limitations
connected with her pain problems, and made it quite clearattyadifficulties
connected with depression and/or decr eased cognitiveability wasdirectly tied to
changeswith regard tothepain levels. Her pain level also determined the degree

of difficulty with concentration and memory. If within her physical ability, Dr.

Hertz concluded that the claimant had the mental capacity to understand and

carry out at least simple instructions and tasks, and could carry out all routine
household chores and self- care tasks. While she did not socialized a great dea
because of her pain problems, she did have the ability to get along with people well
enough to take care of necessary daily responsibilities. She reported some increase
irritability. Dr. Hertz opined that the overall indication was théile there were
somemental deficitspresent, they would not prohibit the claimant from carrying

out at least routine daily functions independently (Exhibit I2F). The undersigned
accords significant weight to this opinionitis consistent with the mental treatment
records (SSR 96-6p).

(R. 37-38, emphasis added). Thus, the ALJ did not “substitute” her opinion for that of the n
providers; rather, she cited to and relied upon #eitnent notes of the providers and the opinio
the consultant in formulating Plaintiff's RFCThe RFC with respect to the mental limitations
therefore “based on medical sources.”

Credibility

“Additionally, the ALJ discussed the side effects ddimlff's pain medications, including her complaints
drowsiness and lack of focus (R. 37). The Atetlited those allegations, and noted: “Mahimitations in task complexityj
and concentration have been included in the residual functiapatity that are consistent with some degree of drowsi
and lack of focus due to medicationkd”

nedical

N of

S

Df
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Plaintiff's last contention is that the ALJ edrm finding that she was not credible, when |
record “clearly reveals thgshe] suffered from documented impairments causing signifi
limitations.” (Doc. 16, p. 13).

There is no issue regarding whet Plaintiff is significantly linted — at issue is whether s}
is disabled. The ALJ found that Plaintiff's medically determinable impairments could reasor
be expected to produce the alleged symptoms, but that her statements concerning the
persistence and limiting effects of the symptoms iresecredible to the extent they are inconsist
with the above residual functional capacity assessni@n28-29). Plaintiff contends that in makif
this finding the ALJ failed to apply the appropridéégal standards in that “the ALJ’s credibili
determination is nothing more than a stock, glate paragraph offerg no reasoning for finding
the claimant not to be credible.” (Brief, p. 13hus, argues Plaintiff, the conclusion of the ALJ t
the Plaintiff is “not credible” is not supported by substantial evidence in the record.

A claimant may seek to establish that he &adisability through his own testimony regardi

pain or other subjective symptomByer v. Barnhart, 395 F.3d 1206, 1210 (11th Cir. 2005) (g

he

Cant

e
nably
ntensit

Nt

ng

er

curiam). “In such a case, the claimant mimtve. (1) evidence of an underlying medical conditjon

and either (2) objective medical egitte that confirms the severity of the alleged pain arising from

that condition or (3) that the objectively determinaedical condition is of such a severity that it g
be reasonably expected to give rise to the alleged dain¥Where an ALJ decides not to credi
claimant’s testimony about pain or limitations, &le] must articulate specific and adequate reag
for doing so, or the record must bbvious as to the credibility findingJones v. Department of

Healthand Human Services, 941 F.2d 1529, 1532 (11th Cir. 1991) (ark&ted reasons must be bas
on substantial evidence). A reviewing court will dagturb a clearly articulated credibility findin

with substantial supporting evidence in the recdfdote, 67 F.3d at 1562.

®In her decision, the ALJ noted that she “agrees that #imaht is significantly limited, but not disabled.” (R. 39
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In her decision, the ALJ set forth several cesswhy Plaintiff's allegations of disabling

impairments were not credible, detailing numeraaosmal or mild findings on objective testin

“fairly benign” physical findings on examinations; reports that she was “doing well” or]

medication; and citing daily activities “which are mutonsistent with a range of sedentary work.

(R.36-37)¢ As these reasons are supported by thet@olis record evidence cited by the ALJ, t
credibility finding comports with the legal standard.
The law defines disability as the inabilitydo any substantial gainful activity by reason

any medically determinable physical or mental impant which can be expected to result in de

of

ath

or which has lasted or can be exgfed to last for a continuous period of not less than twelve months.

42 U.S.C. § §416(l), 423(d)(1); 20 C.F.R. 8 404.1505. The impairment must be severe, ma

claimant unable to do his or heeprous work, or any other substantial gainful activity which ex

King thi

ists

in the national economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 8§ § 404.1505-404.1511. The onjy issut

before the Court is whether the decision by the Casiomer that Plaintiff did not meet this standard

is adequately supported by the evidence and was imadeordance with proper legal standards.

the Court finds that to be the case, it must affirm the decision.

5The ALJ detailed the findings and opinions of the tregtingiders, noting, in part: “The claimant underwent fusi
surgery in June 2003, and her back surgeon found maximulicahémprovement in November 2004 and restricted
claimant to avoid repetitive bending, twisting, prolonged stagidvalking/squatting, climbing and lifting more than 10 pour
(Exhibit 17F). She also underwent knee surgery, but in January 2005, her treating physician noted that her knee
normal for age and nothing about the knees precluded work,stinggthat possibly fibromyalgia was the problem (Exhi
15F). A rheumatology evaluation found no evidence of filyagia (Exhibit 16F). The claimant reported ongoing low
extremity symptoms, but imaging reports showed no focalgiftology or spine cord impingement (Exhibit SF). She
diagnosed with peripheral neuropathy per electrodiagnosticgégikhibits 2F, 3F and 19F), but medical records do not te
a persistent neurological deficit on physical examination avakiconcluded that no further surgery was needed. The clai
was referred for pain management and in May 2006, she was noted to be doing well on methadone, Neurontin an
(Exhibit 5F). There was some exacerbation in September &@&n independent medical evaluation noted failed |
syndrome with medication dependence and the need for a narcotic withdrawal program (Exhibit 18F). However,
findings remained fairly benign. The claimant's treating mhgsifindings in September 2006 noted gait was normal and
was full strength and negative straight leg raise (Exhibitl&8eptember 2006, initial complex comprehensive consulta
the claimant was able to walk with a tandem, heel, and tibelgdebruary 2008, shortly after the date last insured,

AS

on
the

ds

MRI wa
bit

er

vas

lec

mant

0 Gabritr
ack
physical
here

ion,

the

claimant was described as in good spirits, no acute distresgomitst decreased range of motion, can squat, negativénstiaig

leg raise, and ambulating (Exhibit 5F). In April 2008, thers wxgerall good control of symptoms, but with a recent flare
July 2008 minimal acute radicular pain was described (Exhibit @&. 36-37). The ALJ also noted that none of the treaf
providers submitted an opinion that Plaintiff was uaablperform a limited range of light work (R. 38).

-11-

by
ing




Conclusion

The administrative decision was made in adaace with proper @l standards and i
supported by substantial evidence. It is therefoF&IRMED. The Clerk is directed to entd
judgment accordingly and close the file.

DONE andORDERED in Orlando, Florida on December 5, 2013.

David A. Bader

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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