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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

PENNY GAINEY,
Plaintiff,

VS Case No. 6:12-cv-1579-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Memorandum Opinion & Order

The Plaintiff brings this action pursuant to 8wcial Security Act (the Act), as amended, Tit

e

42 United States Code Section 405(g), to obfadticial review of a final decision of th

11}

Commissioner of the Social Security Administration (the Commissioner) denying her clajm for
Disability Insurance Benefits (DIB) and SuppleméBecurity Income (Spbenefits under the Act
The record has been reviewed, including angcript of the proceedings before the
Administrative Law Judge (ALJ), the exhibits tlland the administrative record, and the pleadings
and memoranda submitted by the parties in this case. Oral argument has not been requested.
For the reasons that follow, the decision of the Commission&®@ESERSED and

REMANDED.

l. BACKGROUND

A. Procedural History
Plaintiff filed for a period of disability, 0B and SSI benefits on April 20, 2009. R. 127-187.
She alleged an onset of disability on December 31,2008 to diabetes, diffuse connective tisgue

disease, and Lupus. R. 70-71, 127, 153. Her application was denied initially and upon

The alleged onset date was modified at the hearing. RI&®itiff had an unsuccessful brief work attempt in January
2009. R. 38.
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reconsideration. R. 85-89. Plaintiff requesteddearing, which was held on June 2, 2011, be
Administrative Law Judge Janet Mahon (hereinakégrred to as “ALJ"). R.35-59. In a decisi(
dated June 9, 2011, the ALJ found Ridi not disabled as defined under the Act through the da

her decision. R. 9-27. &htiff timely filed a Request for Review of the ALJ’s decision which \

denied on August 17, 2012. R. 1f8aintiff filed this action fojudicial review on October 19, 2012.

Doc. 1.

B. Medical History and Findings Summary

At the time of the hearing, Plaintiff was forty-nine years of age, and she had comple
twelfth grade. R. 38, 157. She was employed ashool bus driver from 1999 to 2005, when
stopped because of her diabetes and her blood pressure; she started back in August 2
December 2008, when she failed the annual physical. R. 40. She had also worked for a v
time at a funeral home seating people wheneverhhdya funeral, but she could not stand for Iq

periods of time so she had to stdR. 41. She had also previously been employed as a caf
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counter attendant and a sales attendant, both light exertional jobs; the bus driver position is cdnsider:

a medium exertional level job. R. 57.

Plaintiff’'s medical history is set forth in detail in the ALJ’s decision. By way of summ
Plaintiff complained of uncontrolled hypertensiordaliabetes with complications of no vision I
in her right eye, very limited vision in her lefge, neuropathy, numbness, chronic fatigue, and se
anemia, as well as limitations in standing and wakiRg 39. After reviewng Plaintiff's medical
records and Plaintiff's testimony, the ALJ found tR&intiff suffered from hypertension, diabete
diabetes neuropathy, and diffuse connective tissue disease, which were “severe” m
determinable impairments, but were not impaimtaesevere enough to meet or medically equal

of the impairments listed in Appendix 1, SubparRBgulations No. 4. R. 14. The ALJ determir

2Although Plaintiff complained of MRS her initial applications, she did not assert it as causing her impairn
at the time of the hearing. R. 159.
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that Plaintiff retained the residual functional capa@®C) to perform less than the full range of lig
work. R. 15. The ALJ found Plaintiff couldt and carry 20 pounds occasionally and 10 pou
frequently; sit, stand, and walk for 6 hours in8ahour workday; occasional climbing stairs; ne
climb ladders, ropes or scaffolds; occasional kngecrouching or crawlingrequent handling ang
reaching in all direction; and “limited (frequent)rtear and far acuity, depth perception and fielg
vision.” R. 15. Based upon Plaiffis RFC, the ALJ determined that she could perform past rele

work as a counter attendant and sales attendant, two light duty positionsRiaihiiff's RFC. R.
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21. Accordingly, the ALJ determined that Pldintias not under a disability, as defined in the Act,

at any time through the date of the decision. R. 22.

Plaintiff now asserts three points of errorrsgishe argues that the ALJ erred by finding
had the RFC to perform light work with visidimited to “frequent” near and far acuity, dep
perception and filed of vision wher medical expert opined thagRitiff had the visual limitations
as determined by the ALJ and no medical expepgry considered Plaintiff’s limitations based t
medical evidence. Second, Plaintiff contends the ALJ erred by relying on the testimony of
after posing a hypothetical question that did notjadeely reflect Plaintiff's limitations. Third, sh
argues that the ALJ erred in evaluating her ciggib For the reasons thédllow, the decision of]

the Commissioner iREVERSED andREMANDED.

1. STANDARD OF REVIEW

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr

legal standard$/icRoberts v. Bowei41 F.2d 1077, 1080 (1 Tir. 1988), and whether the findings

are supported by substantial evidenReghardson v. Perales402 U.S. 389, 390 (1971). The

Commissioner’s findings of fact are conclusive if supported by substantial evidence. 42

§ 405(g). Substantial evidence is more than a scintila,the evidence must do more than mer
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create a suspicion of the existence of a fact, ared mclude such relevant evidence as a reasorjable
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person would accept as adequate to support the conclésiote v. Chater67 F.3d 1553, 1560 (11
Cir. 1995) citing Walden v. Schweikes72 F.2d 835, 838 (I'Cir. 1982) andRichardson v. Perales
402 U.S. 389, 401 (1971).

“If the Commissioner’s decision is supported by sabtal evidence, this Court must affirr

even if the proof preponderates againsthtiillips v. Barnhart 357 F.3d 1232, 1240 n. 8 (11th Cjr.

2004). “We may not decide factseam reweigh the evidence, artsstitute our judgment for that g
the [Commissioner.]id. (internal quotation and citation omitte@)yer v. Barnhart 395 F.3d 1206
1210 (11 Cir. 2005). The district court must view the evidence as a whole, taking into ag
evidence favorable as well as unfavorable to the decisionte 67 F.3d at 156Gccord, Lowery
v. Sullivan 979 F.2d 835, 837 (T'ICir. 1992) (court must scrutinize the entire record to deterr
reasonableness of factual findings).

The ALJ must follow five steps ivaluating a claim of disabilityf5ee20 C.F.R. 88 404.152(

416.920. First, if a claimant is working at a subsghgainful activity, she is not disabled. 20 C.F|

§ 404.1520(b). Second, if a claimant does not hayempairment or combination of impairmenits

which significantly limit her physical or mentaliaty to do basic work activities, then she does |
have a severe impairment and is not digable0 C.F.R. 804.1520(c). Third, if a claimant’
impairments meet or equal an impairment listed0 C.F.R. Part 404, Subpart P, Appendix 1,

is disabled. 20 C.F.R. § 404.1520(d). Fourth,¢faimant’s impairments do not prevent her fr
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doing past relevant work, she is not disdble20 C.F.R. § 404.1520(e). Fifth, if a claimanft’'s

impairments (considering her residual functional capaage, education, and past work) prevent
from doing other work that exists in the national economy, then she is disabled. 20

§ 404.1520(f).

1. ISSUESAND ANALYSIS

her

C.F.R.




A. RFC

Plaintiff claims that the ALJsuld not have found her ablegerform light work with vision

limited to “frequent” near and far acuity, depthqegtion and field of visin when no medical expef

opined that she had the visual limitations as detexdhby the ALJ. Plairtialso contends that n
medical expert offering an opinion as to Pldfigtilimitations adequately considered the medi
evidence of diabetic neuropathy in her feetc®1. The Commissioner argues that the ALJ prop
considered Plaintiff’'s visual limitations in detammg her RFC, and she has not shown that sheg

functional limitations greater than those assessed by the ALJ. Doc. 22.
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Residual functional capacity is an assessmesgdan all relevant evidence of a claimant's

remaining ability to do work despite hienpairments. 20 C.F.R. 8§ 404.1545(agwis v. Callahan
125 F.3d 1436,1440 (11th Cir. 1997). The focus of this assessment is on the doctor's evall
the claimant's condition and the medical consequences thite&ubstantial weight must be givd
to the opinion, diagnosis and medical evidenca wéating physician unless there is good caug
do otherwise.See Lewis125 F.3d at 144 Edwards 937 F.2d at 583; 2C.F.R. 88 404.1527(d)
416.927(d). If a treating physician’s opinion on the raand severity of a claimant’s impairmer

is well-supported by medically acceptable cliniaatl laboratory diagnostic techniques, and is

inconsistent with the other substil evidence in the record, the Amust give it controlling weight.

20C.F.R.88404.1527(d)(2),416.927(d)(2). Whereatitng physician has merely made conclus
statements, the ALJ may afford them such weight as is supported by clinical or laboratory f
and other consistent evidence of a claimant’s impairmé&ds.Wheeler v. Heck|ét84 F.2d 1073
1075 (11th Cir. 1986)%ee also Schnorr v. Bowesil6 F.2d 578, 582 (11th Cir. 1987).

Plaintiff argues that the ALJ erred in assignamgRFC to Plaintiff that did not accurate

reflect her vision limitations. Plaintiff tesifd at the hearing on June 2, 2011 that she
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experiencing blurry vision in December 2008 whgelused significant problems and led to her log
her job as a school bus driver; she could no lbdigiwe because of her eyesight. R. 42-43,
Plaintiff had diabetes for thirteen to fourteezays and had been on insulin, then off insulin ang
medication in pill form (Metformin) when herdmd sugar levels were under control; however, t
would still run as high as 264 on occasion. R. 49-Si0e testified that sheould not see at all oy
of her right eye, and she coukks‘a little” with the left eye, but lleto use a magnifying glass to re
the newspaper. R. 48. No glasses had been prescribed because the doctors were not going t
them until they could determine whether they daét the swelling [or macular edema] down beh
her left eye and correct it. R. 49.

At the hearing, the ALJ apparently did not agapate the severity of Plaintiff’s uncontrolle
diabetes and consequent vision limitations aagdutar edema, asking her at the hearing, “So
vision is a little bit blurry?” and “Can you see me?”; Plaintiff responded affirmatively to
guestions. R. 43. The ALJ omitted Plaintifgsion problems from the list of her seve

impairments. R. 14.
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The ALJ did include Plaintiff's visual limitations in the residual functional capacity

determination, however, not accurately representing the limitations:

After careful consideration of the entiexord, the undersigned finds that the claimant
has the residual functional capacity to parféess than [the] full range of light work

as defined in 20 CFR 404.1567@nd 416.967(b). The claimiacould lift and carry

20 pounds occasionally and 10 pounds frequesitlystand, and walk for 6 hours in

an 8-hour workday; occasional climbing stairs; never climb ladders, ropes or scaffolds;
occasional kneeling, crouching or crawlirigequent handling and reaching in all
direction;and limited (frequent) to near and far acuity, depth perception and field of
vision.

R. 15 (emphasis added). As an initial matter aisiee term“frequent” in “near and far acuity, def
perception and filed of vision” is misplaced— a person’s vision is either “limited” or “unlimite

those categories. The Court has not found suttiequent” limitation applied to vision, eithd
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discussed in any other published social security casesPlaintiff's signficant medical records fo
eye treatment in this case.

In the categories of “near acuity, far aguitiepth perception and field of vision,” th
reviewing state agency physician indicated orRRE assessment that Plaintiff was “limited” wh
the choice on the SSA form was between twogmies: “limited” and unlimited” in “visual
limitations.” R. 328. The ALJ accorded significant weight to the assessments of the state
reviewing physician (Dr. LouisseeR. 21), and found Plaintiff limiteoh the four visual categorie
that the reviewing physician identified; howewbe ALJ completely failed to recognize the imp
of the reviewing physician’s comments or the sgye@f Plaintiff's condition based on the recor
of her treating physician or the consultative examisare, e.gR. 328. The Commissioner argu
that “there is no such diagnosis” that Plainisff‘blind in one eye” (Doc. 22 at 6). Despite t
Commissioner’s arguments to the contrary regarbimginess in her right eye, it is undisputed t
Plaintiff cannot see out of her right eye — as she testified — confirmed by the objective testir
the consultative examiner at Medical Eye Associaddege.g, R. 321-24. Plaintiff's best correctg
vision in her right eye was 20/200 at 20 feet 204100 at 14 inches. B24. The state agend
reviewing physician interpreting the notes from Rtiffis treating physician and the consultative €
examination opined:

Moderate impairment due to diabetic retinopathy, superimposed retinal laser surgery

and cataracts causing reduction of visual acuith right eye blindnessand left eye

decreased corrected vision.
R. 328 (emphasis added). Plaintiff correctly arghasif a person is blinsh one eye then she ha
no depth perception. Plaintiff also argues thatbedition makes her field of vision limited becau

she can not see out of one eye at all; and her visual acuity would be hthiéthe time, not just
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“frequently” limited, and because vision occtinsoughout the day it cannot be characterizeq
“frequently” available or “frequently” limited. Doc 21 at 11.

Plaintiff began treatment with Dr. Plousribrida Retina Consultants on September 3, 2(

as

09,

when she was seen for complaints of continudused vision, beginning the year before, affecting

her near and far vision; her visual acuity had goiterse. R. 449. She had a history of glaucg

in herright eye. R. 449. Teasg revealed Plaintiff was sufferingpfin severe non-proliferate diabetjic

retinopathy (“NPDR”) with maculaedema in both eyes, and suspected glaucoma in both eyzs
451-52. A few days later, subsequent to addititesting, Dr. Plous modified the diagnosis to op
that Plaintiff had macular edema that was not céily significant in either eye, secondary to sev
diabetic retinopathy that was in the “late phase” in both eyes based on a Flourescein Angid
R. 444-45,

Plaintiff returned to Florida Retina Consultants the following month, on October 14,

ma
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graphy

009,

she was again diagnosed with severe NPDBbth eyes; macular edema and macular ischemja in

both eyes, nuclear sclerosis +1 in both eyessanpdected glaucoma. R. 297-99. She was treate
the diabetic macular edema with a focal laser which was performed in the left eye
complications. R. 439. Two months later,December 2009, Plaintiff retoed to see Dr. Plou
complaining that her eyes felt cold and theanswas decreasing in both eyes. R. 431. Teqg
showed intra-retinal cystic edema and marked macular thickening in both eyes. R. 432. D
applied the focal laser to the macular edema in Plaintiff's right eye. R. 433.

By the time Plaintiff was seen at the condid@examination the following month at Medic
Eye Associate'sn January 2010, she was complainingleéreased visual acuity since 2008 — ri

greater than left — specifically having problems focusing, seeing objects when reading, and

*The eye doctor’s signature is illegible (R. 320-24), but Mor@artwright MD is stamped in the upper right-ha|
corner. R. 323.
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at night because of diabetes. R. 323. The cotiseltaxaminer listed the date of onset of patholq
as visual acuity decreasing in both eyes sRi@8, right greater than left. R. 324. The diagng
for Plaintiff was Clinically Significant Diabetic Macular Edema (“CSDME OU”-R. 32apd

Background Diabetic Retinopathy (the “BDR”); he esbthat Plaintiff's visual field had decreas
secondary to BDR the focal laser treatmenttiercondition; Plaintiff additionally had cataractR.

324. The doctor noted that the testing reveelekased false negative errors exceeding 33% *
to diabetic neuropathy and prior laser surgerygther words, Plaintiff's vision was worse than t
testing showed. R. 324.

In March 2010, Plaintiff returned to Dr. Plous who performed more laser treatmg
Plaintiff's left eye because testing showed “keatt” macular thickening and recommended that
contact her health insurance company to ingaireut a glaucoma specialist for an evaluation
glaucoma, including having her visdegld tests “as soon as possibI®. 426-27. Six months late
in September 2010, Dr. Plous noted Plaintiff'sien remained unchanged in the right eye,
unfortunately recognizeddhPlaintiff's macular edema had reackisgllevel of Clinically Significant
Diabetic Macular Edema (“CSDME”) in her lefe@ng) eye. R. 420. He recommended focal I
treatment to “reduce the rate of vision loss aatito improve vision. Recurrence of edema is
uncommon since the diabetic condition usually persists.” R. 420.

In this case, the ALJ erred in not recognizingt tRlaintiff was blind irher right eye and ha
decreased corrected vision in her left eye, thus the ALJ's decision was not based on su

evidence SeeR. 328. Although Plaintiff hakceived four focal laser treatments, these would m¢g

“The abbreviation “OU” is commonly used in ophthalmology to symbolize “oculus uterque” or a condition (
in both eyes.Seehttp://www.ophthobook.com/extras/eyeabbreviations (visited on February 3, 2014).

*The consultative examiner opined that the Plaintiffsion could be improved with treatment or surgery, wh
undoubtedly vision can be improved with cataract surgery. R. 324.
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reduce the rate of vision loss, buuld not improve it, as hertating ophthalmologist noted. R. 420.

Ata minimum, Plaintiff had no gith perception, and significant limitans from diabetic retinopathy
superimposed retinal laser surgery, and catacaetsing a reduction of visual acuity and field
vision. R. 328.Cf. Lacy v. Astrue2012 WL 6738495 (E.D. Mo. Dec. 31, 2012) (holding the A

had adequately considered plaintiff's loss of visiothe RFC where he limited plaintiff to tasks th

of

LJ

at

did not require depth perception, accommodating plaintiff's loss of vision in her right ey and

correctable vision in left eye of 20/25 visual acuity). On remand, the ALJ will include Plair

visual impairments in her RFC, consulting an oplmtiedogy medical expert fiecessary to determine

tiff's

the extent of the reduction to Plaintiff's viswduity and field of vision from the macular edefna

(blurriness) and cataracts.

Plaintiff also argues that the ALJ erred in relying on the reviewing physician’s opinioh that

Plaintiff's could perform light work, including stding/walking/sitting six howwin an eight-hour day

when there was subsequent medical evidence Rlamtiff's treating physician, Dr. Chico, that h

diabetic neuropathy caused significant problems ifgetthat would preclude such exertional leve

Doc. 21. Substantial weight must be given to the opinion, diagnosis and medical eviden
treating physician unless there is good cause to do other@esd.ewis v. Callahad25 F.3d 1436
1440 (11th Cir. 1997)Edwards v. Sullivan937 F.2d 580, 583 (11tBir. 1991); 20 C.F.R
§ 404.1527(d). If a treatg physician’s opinion on the nature and severity of a claima
impairments is well-supported by medically acce@abhical and laboratory diagnostic techniqu

and is not inconsistent with the other subs&hrevidence in the record, the ALJ must give

1%
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controlling weight. 20 C.F.R. §404.1527(d)(2).€ALJ may discount a treating physician’s opinipn

or report regarding an inability tork if it is unsupported by objecgéwmedical evidence or is whollly

conclusory.See Edward®937 F.2d 580 (ALJ properly discountiedating physician’s report wher

the physician was unsure of the accuracy of his findings and statements.)
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Plaintiff points specifically to a nerve conduction test done by Dr. Chico in April of 2010

which revealed that Plainti§uffered from peripheral polyneurdpg and her continuous complain

of burning and numbness in her right foot. R. 462, 469 (August 2010). The ALJ did descr

Chico’s treatment notes of Plaintiff's neurdpatn the body of the decision, noting that “ner

s

be Dr.

Ve

conduction studies [have] confirmed peripheral palyopathy” (R. 20), but she failed to discuss why

she may have discounted it in determining Plaintiffiitgtio stand or walk as part of Plaintiff's RF

and also discounted Plaintiff's subjective compksooncerning her ability to stand and walk, wh

I~
-

ch

she testified was limited to short periods ofdinR. 21, 48, 51-52. The ALJ also could not reject

Dr. Chico’s opinion implicitly simply by relyingn the reviewing physician’s opinion, because
reviewer considered the medical evidence ofmeéas of January 26, 2010 in formulating his opini
and Dr. Chico’s testing results were from later in 2010, thus, they were not factored into the re
physician’s evaluation or Plaintiff's records. R. 325-332. On remand, the ALJ will addre
records from Plaintiff's treating physician, Dr. i€, concerning Plaintiff's diabetic peripher
polyneuropathy as confirmed by objecting testing,jacidde any additional limitations in Plaintiff’
RFC, as appropriate.

For the reasons set forth above, the ALJ’s decision was not based on substantial evids
must beREVERSED andREMANDED.

B. Hypothetical Question

Plaintiff argued the ALJ erred in relying on the testimony of the Vocational Expert
posing a hypothetical question that did not adequedélisct all of her limitations. Plaintiff is correg

that case law in this circuit requires thag thLJ employ hypothetical questions which are accu
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and supportable on the record and which include all limitations or restrictions of the paiticular

claimant.Pendley v. Heckle767 F.2d 1561 (1ICir. 1985). Where the hypothetical employed wfith

the vocational expert does not fully assume all ofaimant’s limitations, the decision of the Al
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based significantly on the expert testimony, is unsupported by substantial evidignad. 1561
(quotingBrenam v. Harris621 F.2d 688, 690 {Cir. 1980)).
The ALJ posed the following:

Let's take a hypothetical 47-year old claimant, high school educated, with the
vocational background that you just ougich Who can lift 20 pounds occasionally, 10
pounds frequently. Sit, stand, and walkd@rto six hours in an eight-hour workday.
Limited to occasional climbing of stairs. Must never climb ladders, ropes, scaffolds.
Can occasionally kneel, crouch, or crawlmited to frequent handling and reaching

in all directions. And has some vision probkerso also limited to frequent near and
far acuity and depth perception and field of vision.

R. 57-58. The VE answered by opining that the Hygiital person could perform Plaintiff's past

relevant work as a counter attendant and sales attendant. R. 58.

For the reasons stated above, the ALJ’s faitaraccurately account for Plaintiff's visig

impairments and peripheral polyneuropathy in PIHigtRFC was error. Moreover, it was error for

=]

the ALJ not to accurately account for Plaingfflision impairments and peripheral polyneuropathy

in the hypothetical question to the VEf. Lacy v. Astrue2012 WL 6738495 (E.D. Mo. Dec. 3!

2012) (holding the ALJ had properly considered pitiis loss of vision in determining whether oth¢

L,

U

r

work existed in the economy, where the VE testified the alternative occupations of bagger anc

packer required only “gross visual ability” accordinghe Dictionary of Occupational Titles). G
remand, the ALJ will accurately account for Plaintiff's vision impairments and perip
polyneuropathy, as appropriate, in the hypothetical question to the VE.

C. Credibility

Plaintiff asserts that the ALJ erred in evaluating her subjective complaints, finding Pl
was not credible as to the intensity, persistence, and limiting effects of Plaintiff's symptoms|
extent her complaints were inconsistent with RFC determined by the ALJ. R. 16. Where an 4
decides not to credit a claimant’s testimony about paother subjective symptoms such as bly

vision or peripheral neuropathy, the ALJ must attite specific and adequate reasons for doing

-12-
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or the record must be obvious as to the credibility findidgnes v. Dep’t of Health and Humg
Servs, 941 F.2d 1529, 1532 (11th Cir. 1991) (articulatedsons must be based on substar
evidence). A reviewing court witiot disturb a clearly articulated credibility finding with substan
supporting evidence in the recokbote 67 F.3d at 1561-6Zannon v. Bower858 F.2d 1541, 154}
(11th Cir. 1988).

For the reasons explained above, the ALJ’s failure to properly account for Plaintiff's
impairments and peripheral polyneuropathy inRIEC and the hypothetical question to the VE w
errors. The ALJ’s failure to credit Plaintiff's subjective complaints regarding her vision impairi
and peripheral polyneuropathy was also error.rédmand, the ALJ will assess Plaintiff’s credibili

consistent with the discussion state above.
V. CONCLUSION
For the reasons set forth above, the ALJ'ssdeniis not consistent with the requirementg

law and is not supported by substantial evidence. Accordingly, the CRENERSES and

REMANDSthe Commissioner’s decision pursuant to setgdour of 42 U.S.C. § 405(g). The Cle
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of the Court is directed to enter judgment consisigthtthis opinion and, thereafter, to close the file.

DONE andORDERED in Orlando, Florida on February 7, 2014.

David A. Bader

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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