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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

DISH NETWORK L.L.C.,
Plaintiff ,
V. Case No: 6:12cv-1629-0r1-41TBS
TV NET SOLUTIONS, LLC,
MOHAMMAD MUSTAFA, GLOBAL
SATELLIT IP TV SCANDINAVIAN AB
and BASEM HALABI,

Defendans.
/

ORDER

THIS CAUSE is before the Court dtlaintiff's, Dish NetworkL.L.C. (“Dish Network?”),
Motion for Default Judgment and for a Permanent Injunction (Doc. 73) and Motidefault
Judgment Damages (Doc.)7#@ollectively, the “Motions for Default JudgmentQnited States
Magistrate Judge Thomas B. Smith submitted a Report and Recomme(ftR&&T) on October
10, 2014, recommending that this Court grant in part thedvistor Default Judgmen{Doc. 86,
at 24).To date, no party has objected to BR. For the reasons set forth below, this Court will
modify SubsectionHd.B.1 and I.B2 of theR&R and will adopt and confirm the remainder.

l. BACKGROUND

The facts and procedalrhistory in this case are adequately set forth in Section | of the

R&R. By way of backgroundDish Network is in the business of providing television

programming through satellite or Internet Protocol Television (“IPT\Am. Compl., Doc. 49,

L IPTV can be defined as “a system by which television providers delivesisiele
services to consumers using the Internet, rather than traditional platfaonsas cable or
satellite’ (R&R at 2 n.2).
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1 9).Defendant TWet Solutions, LLC (“TV Net”) offers television programming througi P
or an Internet streaming service (“WebTV")d.( 1%#18). DefendanGlobal Satellit IP TV
Scandinavian AB (“GTV”) providethechannels, as wedls IPTV setop boxes, tdV Net, which

are then offered to TV Net's customers as parf\6fNet’s services (Id. 1 26-21). Defendant
Mohammad Mustafa is the owner and Chief Executive Officer of TV Net,1(3), while

Defendant Basem Halabi is the Presider®®V, (id. 1 5).

Dish Network alleges that @wns copyrightsn the programming oa number oforeign
Arabic-language channels (tH&€hannels”f by virtue of written Agreement$ with foreign
Networks that grant Dish Network the exclusive rightlistributethat prograrming in the United
States(ld. { 11 Mot. Default J., Doc. 73, at-8). According to Dish Network, “Defendants have
beendistributing, performing, and facilitating unauthorized access” to the Chanrtaks United
Statesjn contravention of Dish Network’s exclusive rightdm. Compl.{14). Specifically, GTV
“capturessatellite broadcasts of theh@nnels, encodes them for Internet transmission, and then
retransmits th€hannels to servers that are provided by, controlled, and maintained by'r@&ITV a
TV Net. (d. 1 21). “From there[,] the Channels are transmitted by GTV and TV Net to customer

that have requested access to them using their subscription to TV Net's IWAbdNV serice.”

(Id.).

2 For purposes of Dish Network’s Motions for Default Judgment, those Channels include:
Aghapy TV, Al Arabiya, Al Yawm, Dream 2, ESC, Future TV, IQRAA, MBC, MBC Dem
MBC Kids, MBC Masr, New TV, Nile Drama, and Noursat. (Mot. Default J., Doc.t78, a

3The Agreements are included as exhibithin the following attachments: Doc. Nos.-84
1,842, 843. For ease of reference, pinpoint citations to the Agreements will odfez lectronic
page number within each attachment.

4 Not all of the Networks are foreign; at least one seems to be located in the United States.
(Doc. 841, at 42). Additionally, in two instances, Dish Network contracted with an authorized
distributorthat was acting ohehalf ofa Network. (d. at 21, 30).
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On October 31, 2012, Dish Netwazkmmencd this action by filing the initial Complaint
against TV Net and Mr. Mustafaalleging common law unfair competition. (Doc. 1,2M-27.
TV Net filed its Answeron January 4, 2013, (Doc. 18), while Mr. Mustafa filesl Answer on
March 6, 2013, (Doc. 27). Thereafter, on December 6, 2013, Dish Network filed its First Amended
Complaint for Damages and Injunctive Relief (“Amended Complaint”), which added t
defendantsGTV andMr. Halabi. (Am. Compl Y 45). The Amended Complaint includes four
Counts: (1) direct copiyght infringement against all Defendants; (2) contributory copyright
infringement against TV Net and Mr. Mustafa; (3) vicarious copyright infnmege against TV
Net and Mr. Mustafa; and (4) unfair competition against all Defend&at§%(29-57). Mr. Hdabi
was served with the Amended Complaint on December 23, 2013, (Doc. 59), and GTV was served
on January 16, 2014, (Doc. 60). Upon GTV and Mr. Halabi’s failure to respond to the Amended
Compilaint, the Clerk entered defaudigainst thenon March 14, 2014. (Doc. Nos. 62, 63).

Dish Network settled with TV Net and Mr. Mustafa, and on June 4, 2014, this Court entered
the Agreed Permanent Injunction and Order of Pabiisinissal, which dismissed with prejudice
TV Net and Mr. Mustafa as Defendants in this cébec. 69, 16). Dish Network moved for
default judgment against GTV and Mr. Halabi on August 18, 2844 filed a separate Motion
for Default Judgment Damages on September 19, AbAcorresponding R&R recommenttat
the Motions for Default Judgmene lgranted.

Il STANDARD OF REVIEW
A district “judge may designate a magistrate judge to hear and determinetiay matter

pending before the court.” 28 U.S.C686(b)(1)(A). Upon timely objection, “[t]he district judge

5 A third Defendant, Omar Raheem, who had passed away in June 2012, was dismissed
upon the filing of the Amended Complaint. (Mot. Leave Amend, Doc. 43, at 1 & n.1).
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must determine de novany part ofthe magistrate judge’s dispositithat has been properly
objected to.” Fed. R. Civ. P. 72(b)(3). “Even if no objections to the findings or recommendations
have been filed, the district court may undertake ‘further reviewsua sponter at the request
of a party, under de novaor any other standard.Stephens v. Tolbe471 F.3d 1173, 1176 (11th
Cir. 2006) (quotingThomas v. Arn474 U.S. 140, 154 (1985)). Furthermore, “[w]hether or not
proper objections have been filed, the disgudge may, after review, accept, reject, or modify
any of the magistrate judge’s findings or recommendati@hssler v. City of Long BeacB23 F.
Supp. 2d 98, 109 (E.D.N.Y. 2011) (citing 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)).
Accordingly, ths Court will modify Subsectiail.B.1 and II.B.2 and will adopt and confirm the
remainder of thR&R.
[I. DiscussIOoN

A. The Magistrate Judge’s Recommendations

Subsection II.BL of the R&R includes a choice of law analysis, and SubsectiBr? II.
determines whetlmethe wellpleaded allegations of Dish Network’s Amended Complaint
sufficiently state a claim for copyright infringement. This Courteagrwith the conclusions
reached in each Subsectidtonethelessto clarify its holding with regard to choice of laand
the application thereof, this Cowvtll modify Subsectios|l.B.1 and 11.B.2of theR&R to read as
follows.

B. Modified Subsections

1. Choice of law

Dish Network alleges that GT¥nd Mr. Halabi infringed on Dish Network’s exclusive

right to distributeprogranming on the Channels, in violation of the Copyright Act, U.S.C.

8 101et seq(Am. Compl. 11 2936).“To make out grima faciecase of copyright infringement,
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a plaintiff must show that (1) it owns a valid copyright in the [work] and (2) defendants copied
protected elements from the [workPéter Letterese & Assocs., Inc. v. Wdndt of Scientology
Enters., Int’l 533 F.3d 1287, 1301 (11th Cir. 2008) (citirgist Publns, Inc. v. Rural Tel. Serv.

Co, 499 U.S. 340, 361 (1991)).

Where a copyrighted work was created abroad, courts undertake a choice of lavg analysi
to determine which country’s law governs each element of a copyright infringetaen. See
Itar-Tass Rusan News Agency v. Russian Kurier, [nt53 F.3d 82, 882 (2d Cir. 1998)see
alsoSaregama India Ltd. v. Mosle§35 F.3d 1284, 12901 (11th Cir. 2011 The first element,
the ownership element, may be governed by a different country’s lavihénagond element, the
infringement elemenBedtar-Tass 153 F.3d a®0-91. Significantly, the Copyright Act provides
no guidance regarding choice of la. at 90. Where there is no statutory directive, courts look
to thecountry with the “most significantelationship,” which isascertained by consultintye
general factors set forth iBection6 of the Restatement (Second) of Conflict of Lawse (
“Restatement”) See id.90-91 (applying federatommon law, which follows the Restatement,
because the Copyright Act lacks a choice of law rgleg; also Chau Kieu Nguyen v. JP Morgan

Chase Bank, NA709 F.3d 1342, 1345 (11th Cir. 2013) (noting that federal common law “follows

 Notably, the Copyright Act provides a comprehensive statutory scheme, wherein
substantive rights are independently created without regard to foreigsdéawe.g.17 U.S.C.
§ 102 (affording copyright protection to “original works of authorshiff)§ 104(b)(2) &éffording
protectionto works first published in a foreigrountry). Therefore, this Court is skepticas to
whethera choice of law inquiry is necessaBeeEdward LeeThe New Canon: Using or Misusing
Foreign Law to Decide Domestic Intellectual Property Claid&Harv. Int’'l L.J. 1, 4550 (2005)
(rejecting the Secon@ircuit’s analysis inltar-Tass and advocating for a “clear statement rule”
where “[a]bsent clear approval from Congress, a court’s use of comftidsys or other analysis
to decide parts of a domesfimtellectual property] claim under foreign law wdunot be
allowed”); see alsd_arry Kramer,Rethinking Choice of Lav®0 Colum. L. Rev. 277, 280 (1990)
(noting that a choice of law problem only exists “when more than one law appeaketo the
disposition of a case”).
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the approach of the Ras¢ément (Second) of Conflict of Laws™Mhose factors include: (1) “the
needs of the interstate and internati®yastems”; (2) “the relevant policies of the forum”; (3) “the
relevant policies of other interested states and the relative interests ofsthtse in the
determination of the particular issue”; (4) “the protection of justified eapieas”; (5) “the basic
policies underlying the particular field of law”; (6) “certainty, predistity and uniformity of
result”; and (7) “ease in thaeterminaibn and application of the law to be applied.” Restatement
(Second) of Conflict of Laws § 6 (1971).
a. Ownership

In light of these principles, the Eleventh Circuit has held that “[i]nitial awsinigp of a
copyrighted work is determined by the laws in the work’s country of origdaieégama635 F.3d
at 1290(quotingLabhiri v. Universal Music & Video Distribution, Inc613 F. Supp. 2d 1172, 1176
n.4 (C.D. Cal. 2007)). However, “there is noidjng case law regarding which country’s law
governs the issue of copyright transfdd” at 1202 (emphasis omitte¢see also ItaiTass 153
F.3d at 91 n.11 (refusing “to consider choice of law issues concerning assigomeghts”).
Indeed, while the United States generally permits the transfer of copyrsgi@l7 U.S.C.
88201(d), 204(a), other countries do not freely permit such alienak#igyilliam Patry,Choice
of Law and International Copyright8 Am. J. Comp. L. 383, 4332 (2000). Without the benefit

of case law, this Cauwill look to the factors irBection6 of the Restatemertbee ItarTass 153

’ Applying the same general pciples, the Restatement ajsmvides more detailechoice
of law rules with regard to interests in propertil. 8 222, as well as contractsl. § 188.
Understandably, copyright infringement claims, wherein the plaintiff acjuigéts by transfer,
shae similarities to both property and contracts causes of a@eeVilliam Patry, Choice of
Law and International Copyright8 Am. J. Comp. L. 383, 4386 (2000). However, here, this
Courtwill rely on tre generafactors set forth in Sectioh
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F.3d at 9691 (applying “the most significamelationship” rule to determine choice of law
regarding initial ownership of a copyright).

In the instant case, common sense requires that United States |lawsginevalidity of
the transfersinitially, looking to Sectior6 of the Restatement, the first, second, and third factors
weigh in favor of applying United States law. ParticulaBysh Network’s cause of action is
grounded in the Copyright Aeta UnitedStates statuteDish Networkis located in the United
States, and two of the four Defendants are located within the United StatesNé&sork’s
exclusive rights are limited to the United Sta@sh Network allegesand GTV and Mr. Halabi
are deemed thave admitted, that the infringement occurred within the United Statkght of
the strong link to the United States, any other country’s interests areiinferi

The fourth factor weighs in favor United States law because it is reasonablene disd,
wherethe Agreementsfford exclusive rights only within the United Statid® transacting parties
expectedo be governed by United States laie fifth and seventh factors weigh in favor of
applying United States law because Dish Network’s clailteg@ violations of th€opyright Act
which strictly governs the substantive rights conferred thereunder. As demonstrated, aghaying
factors fromSection6 of the Restatement, the United States has the most significant relationship
to the copyrights ah the parties, and therefor&)nited States law goverribe validity of the
transfers

b. Infringement

Where as herethe alleged infringement occurred domesticalyg Wnited Statesas the
most significant relationship tbe infringement, and therefotdnited Statetaw will govern that
issue Itar-Tass 153 F.3d at 91Dish Network alleges that GT&hd Mr. Halabinfringed onDish

Network’s copyrights by distributing the programming on Chanftelsustomers in the United
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States by way of IPTV and Inteet during the time that [Dish Network’s] exclusive rights were in
effect.” (Am. Compl. § 33). Thus, the infringement occurred domestically, and Unétsxs Saw
alsogoverns the infringement element of the copyright claim
2. Application

The wellpleadedallegations in the Amended Complaint sufficiently state a causeiohact
for copyright infringementThe first elementthe ownership elemens satisfied becausgish
Network sufficiently alleges that ibwned the exclusive righthat was the subject dhe
infringement As to initial ownership, which is determined by the law of the country of origin, the
Networks owned valid copyrights in the programming on the ChanratfiAfgreement, which
is incorporated into the Amended Complaint by refereseeDaewoo Motor Am., Inc. v. Gen.
Motors Corp, 459 F.3d 1249, 1266 n.11 (11th Cir. 2006) (Tjoflat, J., concyrratgteshat the
foreign Networls, which alreadydistributethe programming abroad, owned valid copyrights in
the programming. Therefore, Disletwork has sufficiently alleged that the foreign Networks were
the initial owners of copyrights in the programmige Intercom Ventures, LLCRasTV, Inc.
No. 13 C 232, 2013 WL 2357621, at *4 (N.D. Ill. May 28, 20{®)Iding that, in reviewing a
motion to dismissnadepursuant to Federal Rule of Civil Procedure 12(b)(6), “[a]t this stage in
the proceedings, [plaintiff] must simpétlege, not prove, ownership . of a valid copyrighted
work”).

As to the validity of the transfers, which is determimeoisuant to United States law,
“ownership of a copyright may be transferred in whole or in part by any means of coceeya
by operation of law.” 17 U.S.C. 8§ 201(d)(1). “Any of the exclusive rights comprised in a
copyright .. . may be transferred . and owned separatelyhe owner of any particular exclusive

right is entitled, to the extent of that right, to allthe protection and remedies accorded to the
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copyright owner by this title.Id. 8 201(d)(2).To bevalid, a transfer of copyright ownership must
be “in writing and signed by the owner of the rights conveyed or such owner’s dabyriaetl
agent.”ld. 8 204(a).Additionally, the Copyright Act’'sstatutory standing provision requires that
the plaintiff own an “exclusive right.1d. 8 501(b).

Here each Agreement specifically conferred upon Dish Network the exclusive right to
distribute the programming on the Channels within the United States. The Agreegithets
originally or by amendment, were effective during the time of the infringenagmt, each
Agreement was signday both parties Therefore, according to the wglleaded allegations in the
Amended Complaint, Dish Network own#te exclusive right to distribute the programming on
the Channels in the UniteftatesAs the owner of an exclusive right, Dish Network satisfies the
first element of the copyright infringement claim, as well as the statutory staredjogement
SeeSaregama635 F.3d at 1293 (holding that, in addressing the statutory standing requjrement
an assignee of an exclusive right can pursue an infringement claim as the oanepwfight).

The second element, the infringement elementsatisfied becauseDish Network
adequately alleges th@&fTV and Mr. Halabi infringed on Dish Network’s exclusive righ{3]he
owner of[a] copyright . . . has the exclusive rights to . . . distribute copies . . . obfhwighted
work to the public,” “to perform the copyrighted work publicly,” dital display the copyrighted
work publicly.” 17 U.S.C. § 106. “Anyone who violates any of the exclusive rights of the copyright
owner . . . is an infringer of the copyright,” and as noted, the owner of the copyrightnsttyte
an action for any infringement of that particular right committedene or she is thowner of
it.” 1d. 8 501 (a)(b). Here the Agreements afforded Dish Network the exclusive right to distribute,
by IPTV and the Internethe programming on the ChanndéBslVV and Mr. Halabi are deemed to

admit that they “capture[d$atellite broadcasts of the Channels, encode[d] them for Internet
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transmission, and then” retransmitttém to TV Net customers ih¢ United States via IPTV or
WebTV. (Am. Compl. T 21). Thus, according to the we#aded allegations of the Amended
Complaint, GTV and Mr. Halabi infringed upon Dish Network’s exclusive rights.
V. CONCLUSION
Therefore, it iORDERED andADJUDGED as follows:

1. TheR&R (Doc. 86) filed on October 10, 2014 ADOPTED andCONFIRMED ,
asmodified by this Order.

2. The Motions for Default Judgment (Doc. Nos. 73, 79)GIRANTED in part .

3. Count IV of the Amended ComplaintSMISSED without prejudice.

4. DefendantsGTV and Mr. Halabi, together with their officers, agents, servants,
employees, attorneys, or other persons acting in activextargarticipation with
ary of the foregoing that receivactual notice ofthis Order, are permanently
enjoined from:

a. distributing or publically performing in the United States,lbternet or
IPTV, content on any of the following channefgthapy TV, Al Arabiya,
Al Yawm, Dream 2, ESC, Future TV, MBC, MBC Drama, MBC Kids,
MBC Masr,andNile Drama; and
b. distributing or publically performing in the United States)®YVV, content
on any of the following channellQRAA, New TV, and Noursat.
5. This Court retais jurisdiction over this action to enforce the permanent injunction

provided in this Order.
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6. The Clerk is directed to enter a judgment in favor of Dish NetvoikC. and
again$ the following Defendants jointly and severallin the amount of
$956,649.00: ®bal Satellit IP TV Scandinavian AB and Basem Halabi.

7. After entry of judgment, the Clerk shall close this case.

DONE andORDERED in Orlando, Florida on November 25, 2014.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
Unrepresented Parties
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