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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

LAKE BUENA VISTA VACATION RESORT,
L.C.,

Plaintiff,
V. Case No: 6:12-cv-1680-Orl-31DAB
GOTHAM INSURANCE COMPANY,

Defendant.

ORDER

This matter comes before the Court without a hearing on the Motion for Summary
Judgment (Doc. 63) filed by the Defendant, Gotham Insurance Company (“Gothie’
response in opposition (Doc. 78) filed by the Plaintitike Buena Vista Vacation Resort, L.C.
(“LBV”"), and the reply (Doc. 87) filed by Gotham.

l. Background®

In early 2007, Gotham issued a “Title Agent’s Professional Liabilityrarsce Policy”
(henceforth, the “Policy”) to Coastditle Services, Inc. (“Coastal”). (Doc:-Rat 1). Under the
terms of the Policy, Gotham agreed to pay, in pertinent part:

all sums which [Coastal] shall become legally obligated to pay as
damages because of

A. Any act, error or omission of [Coastal]iendering or failing
to render professional services for others as a:

1. title insurance agent, title abstractor, title searcher,
escrow agent or closing agent

! Except where noted, the following information is undisputed.
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while there is in effect a valid agent or underwriting
agreement between [Coastahd [the sponsoring title insurance
company.

(Doc. 2-1 at 2). In pertinent parhet Policy defined “professional services” as

those services necessary to the conduc{Gudastdls] business
activities as a title insurance agent, title abstractde séarcher,
escrow agent or closing agent. Professional services shall include
the following:

1. The sale and/or servicing of products made available by the
title insurance company

2. Providing:

a. advice, consultation, or administratienother than
third party claims administrationfor products made available by a
title insurance company; and

b. services, including those of an escrow agent
whether or not a separate fee is charged

3. Provided that professional services shmt include
services in a capacity as an aactant, attorney, actuary, life
insurance agent, accident/health insurance agent, property/casualty
insurance agent, real estate agent or real estate broker.

(Doc. 21 at 56).

The Policy provided a type of coverage known as “Claims Mad&eported”. (Doc. 2
at 2). Withsome exceptions not relevant to the instant casesrage was limited tacts, errors,
and omissions that occurrégl] uring the Policy Period, and then only if [a] claim is first m4
against [Castal] during the Rimy Period and is reported to [Gotham] in writing during the Po
Period.” (Doc. 21 at 3). The Policy Period was to run from March 1, 2007 to March 1, 20

(Doc. 2-1 at 1).
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Coastal financed the Policy through Premium Assignment Corporation (“PARAC
paid Gothamthe entire annual premium while Coastal was to make monthly pagrte PAC
PAC was given a power of attorney that allowed it to cancel the Policgid not receive timely
payments from Coastal.

LBV and Coastal weravorking together to develop a condominium project known as
San Marco Resort. One of the principals of Coastal, Ira Hatch (“Flatelas an attorney
Hatch’s firm, Hatch & Doty, P.A. (“Hatch & Doty®vorked with LBV to develoghe San Marco

Resort Among other responsibilities on the project, Coastal collected deposits from pik@sy

the

peC

purchasers of San Marco Resort condominiums, to be held in escrow. At some point, a number c

those deposits were stolérSubsequently, the San Marco Resort project collapsed.

On October10, 2007,Gotham received a notice of cancétiatfrom PAC?, informing the
insurer that the Policy had been cancelled for Coastal’s failure to make a preayumentto
PAC that had been due on September 1, 2Q@ac. B-6 at 1) The notice listed a “cancellatio
date” of October 3, 2007, but the body of the notice provided that the cancellation wo
effective “one day after the aboeaptioned date, at the hour indicated in the policy as
effective time” (Doc.78-6 at 1). The Policy had an effective time of 12:01 a.m. (Doc. 2-1 a

Also on October 10, 2007, an agent of GotharMutual Marine Office, Inc(“Mutual
Marine”) —received a note from Coaktal he note, dated October 4, 200&ad as follows:

Gentlemen:

| am writing to inform you of a possible claim against the [Policy]
arising as a result of alleged negligence and/or defalcation of monies

% The record is not clear as to the amount of deposits held by Coastal in relation to tf
Marco Resort project, or the amount of deposits stolen.

% In 2010, Hatch pled no contest to racketeering in connection with the thefts from
Coastals escrow accountfor which he is now serving a 30-year prison term. (Doc. 63 at 5).

* It is not clear from the record what date PAC sent the cancellation notice.
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by certain employees analgents of the insured. If you require
additional information, please feel free to contact me.

Very truly yours,
Ira C. Hatch, Jr.
Vice President

(Doc. 85). Mutual Marine forwarded the note henceforth, the “Hatch Letter: to Gotham,
which contacted Hatchy phoneon October 16, 2007or additional information.Hatch declined
to provide any additional details, citing an ongoing criminal investigatiboc. 637).

On October 18, 2007, Gotham sent a letter to Hatch, stating that basesltéatch Letter|
andthe October 16, 2007 phone conversatotihh him, Gotham would not defend or indemni
Coastal because of two provisions of the Policy that exclutmderagefor “intentional
misappropriation of funds®. (Doc. 782 at 1). Theletter did notrefer to the cancellation of th
Policy orcite cancellatioras a basis for refusing to defend or indemnify.

On June 30, 2008, Andrew and Susan Mathew filed (hgihceforththe “Mathew Suit”)
in state courtagainst Coastal, Hatch andV. (Doc. 814). Asserting claims for breach ¢
contract, conspiracy, and unjust enrichment, the Mathews sought the return of twisgy¢
totaling approximately $27,00@hat they had made in connection with than Marco Resor
project. (Doc. 81-4).

On November 5, 2008, LBV filedrossclaims against Coastadnd Hatchin the Mathew

Suit. (Doc. 81 atl, 6). LBV asserted a&rossclaim for breach of fiduciary duty against Hatd

®> The Policy provisions cited by Gotham excluded coverage for damages based upo
arising out of “[a]ny act, error, omission or personal injury committed withodisst, fraudulent,
criminal or malicious purpose or intent; or damages which are expected or interttied by
insured” and for “conversion, misappropriation, commingling or defalcation of funds or othe
property.” (Doc. 87 at 1)
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and acrossclaim for breach of contract against CoaStdDoc. 81 at11-15). In the backgroung
section of the crosslaim, LBV made numerous allegations about conflicts of interest and et
breaches on the part of Hattfoth individually and in his capacity as attorney for LBV), but o
made two allegations in regard to Coastal: LBV alleged that Coastal (alongHaitin)
“intentionally and fraudulently defalcated, converted, and/or misappropriated ...itdefpos
[Coastal’'s] escrow trust account” (Doc-18at 910) and that Coastal “never returned” t
deposits (Doc8-1 at 10). In the count asserting a breach of contlagn, LBV reiterated theg
allegation that Coastal “wrongfully ankegally defalcated, misappropriated, and converted tg
own use or the use of Hatch all of the escrow depgositsviolation of the relevant escroy
agreements (Doc. 81 at 15). On or about September 30, 2010, LBV served a subpoe
Gotham in the Mathew Suit, seeking documents relating tdPtley and to theft of escroy
monies by Coastal and Hatch. (Doc.®at 34).

Coastal never responded tBV’s crossclaim. OnSeptember 21, 2011he statecourt
entered a default judgmefidoc. 21 at 5860) against Coastandin favor of LBV on the breach
of contract crosslaim. The defalt judgmentawarded LBV 35.6 million in damages an@5.2
million in prejudgment interest, as well as all @bastdk property, includingany rights Coastal
might haveto recover under the Policy. (Doc12at 59). The default judgment did not inclu
any factual findings

On October 8, 2012, LBV filed the instant suit in start’ (Doc. 2). Gotham remove

the case to this court on November 8, 2012. (Doc. 1). In the instant suit, LBV stands ireth

® LBV also filed thirdparty claims against Hatch & Doty, Lawyers Title Insurance
Corporation, and Attorneys’ Title Insurance Fund, Inc. (Doc. 8-1 at 16).

" Coastal was originally a party to this suit, with the second of the two counts in the
complaint seeking declaratory relief in regard to it, but Coastal was dismisseént to a
stipulation of the parties on December 11, 2102. (Doc. 17).
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of Coastal and seeks to recouaderthe Policy for the jugmentLBV obtainedagainst Coastah

the Mathew Suif (Doc. 2 at 1413). In the instant complaint, LBV characterizes the judgment as

having been obtained against Coastal, not because of Hatch'’s theft, but becdegeafailures

by Coastal to “progrly advise [LBV] regarding the proper terms” of the escrow agreement$ and

similar documents, failing to supervise Hatch, and “failing to advisenamnd [LBV] of the risks
inherent in permitting Coastal Title to hold such escrow monies.” (Doc. 2 at 3).

On April 30, 2013, LBV returned to state court and, oneanpartebasis, obtained a

amended default judgmenmnt the Mathew Suit. (Doc. 4%). In contrast to the original default

judgment,which did not include any factual findings, and to LBV’s crossm, which only
alleged that Coastal stole deposits from escrow and failed to return ttreermmended defau
judgmentincluded two pages of “Findings” to the effect that Coastal had been negligent
rendering of professional services. (Doc-14'at 2-3). For example, the amendel@fault
judgment contains a “finding” that Coastal negligently failedupesvise Hatch (Doc. 47 at 2)
andanother that Coastal had “serious conflicts of interest” and “breacheddisidry duties” to
LBV, causing Cadal to fail to provide “appropriate protection to [LBV] through the pro
drafting of the escrow and sale agreements.” (Doe€l 473. The amended default judgme
also contains a finding that these misdeedthér tharthe thefts) caused all of the &8 million

in damages and interest theg¢re awarded to LBV. (Doc. 47-1 at 3).

8 The amount sought by LBV in this suit is not clear, but the Policy had lah#500,000

per claim and $1,000,000 in the aggregate. (Doc. 2-1 at 1).
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. Legal Standard

A party is entitled to summary judgment when the party can show that there is noegenui

issue as to any material fact. Fed.R.Civ.P. 56(c). Which taetsmaterial depends on ti
substantive law applicable to the cagenderson v. Liberty Lobby, Inc477 U.S. 242, 248, 10
S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986). The moving party bears the burden of showing
genuine issue of material fact esisCelotex Corp. v. Catretd77 U.S. 317, 323, 106 S.Ct. 254
2553, 91 L.Ed.2d 265 (1986). In determining whether the moving party has satisfied its |
the court considers all inferences drawn from the underlying facts in ariggttfavorable tohe
party opposing the motion, and resolves all reasonable doubts against the moving
Anderson477 U.S. at 255, 106 S.Ct. at 2513.

When a party moving for summary judgment points out an absence of evidencg
dispositive issue for which the nonoving party bears the burden of proof at trial, the nonmo
party must “go beyond the pleadings and by [his] own affidavits, or by the depositionsrats

interrogatories, and admissions on file, designate specific facts shdvainthére is a geine
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issue for trial.” Celotex Corp.477 U.S. at 324, 106 S.Ct. at 2553. Thereafter, summary judgment

is mandated against the nonmoving party who fails to make a showing sufficient tcslests
genuine issue of fact for triald. The party opposing motion for summary judgment must rg
on more than conclusory statements or allegations unsupported by Ea@ss v. Gen. Motorg
Corp, 770 F.2d 984, 986 (11th Cir. 1985) (“conclusory allegations without specific supp
facts have no probative value”).

The Court must consider all inferences drawn from the underlying facts in aragit
favorable to the party opposing the motion, and resolve all reasonable doubts against tige

party. Anderson 477 U.S. at 255, 106 S.Ct. at 2513. The Court is not, however, requi
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accept all of the neamovant’s factual characterizations and legal argumeBé&al v. Paramount
Pictures Corp. 20 F.3d 454, 458-59 (11th Cir 1994).
1.  Analysis

Gotham contends that there is no coverage under the PolicyBidis Lclaim against
Coastal becausthe Policy was cancelled on October 3, 2088causeCoastal did not provide
notice of the claim before that dasnd in the alternative, because various coverage exclus
apply. LBV offers a host of arguments to rebuefecontentions.

A. Cancellation Date

LBV argues that Coastal providelde required notice of a claim because the Policy
still in effectwhen the Hatch Letter was sent. LBV makeseralargumentghat the Policy wag

not cancelled on October 3, 2007. First, LBV contends that the Policy could retbban

cancelled until OctoberQl 2007, when Gotham received the notice of cancellation from PA(.

support of this point, LBV citeSouthern Group Indem., Inc. v. Cullé881 So. 2d 681 (Fla. 4t
DCA 2002). In that case, the court found thaiolicyprovision that required “giving [the insure
advance written notice of the date cancellation is to take effget’entech cancellatiorby the
premium financing companjrom becoming effective until thensurer actually received the
cancellation notice.ld. at 682. Thus, where the premidmancingcompany sent a letter to th
insurer on January 5, announcing a cancellation effective January 5, theatemuilli nottake
effect until January 9, the date when the insurer received the lietter.

The Policy has a provision permitting cancellation “by mailing to [Gotham] writtenen
stating wherthereaftercancellation shall be effective(Doc. 784 at 14)(emphasis added). PA
sent a cancellation notice to Gotham specifying aiolar 3, 2007 cancellation date, but Goth

did not receive the cancellation notice until October 10, 2qMoc. 786 at 1). Gothamargues
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that anyadvance notice requirement was satisfied by an earlier notice that P& $2otham,

D

specifying a cancellation date of September 26, 2007. (De8).68lowever, this earlier notic
was notice of an intent to cancel, not a cancellation notice. The notice of intent todid sl
itself purport to cancel the Policy, and therefore it did not satisfy the reggntehat cancellation
be accomplished by way of “written notice stating when thereafter canmelttall be effective”.
Thus, as irCullen the Policy could not have been cancelled before October 10°2007.

B. Claim reporting

The Policy only provided coverage for claims “first made against [Coastaljgdthe
Policy Period and ... reported to [Gotham] in writing during the Policy Period.” (Dacat23).
It is undisputed that Gotham’s agent received the Hatch Letter on October 10th208&rliest
day thecancellation could have takeffect. Therefore, the Hatch Letter was received by Gotham
during the Policy Period. The question thmtomes whethehe following constituted notice ol
the claim that resulted in the judgment against Coastal (BA/;s crossclaim in the Mathew
Suit).

Gentlemen:

| am writing to inform you of a possible claim against the [Policy]
arising as a result @leged negligence and/or defalcation of monies
by certain employees and agents of the insured. If you require
additional information, please feel free to contact me.

Very truly yours,

Ira C. Hatch, Jr.

° LBV makes two other datef-cancellation arguments, one in favor of an October 5, 2007
cancellation date and one in favor of a November 2007 cancellation date. The argunwemt in|fa
of the October 5, 2007 cancellation date is mooted based on the finding that the Policy could not
have been cancelled prior to October 10, 2007. Because the Hatch Letter was c&odthm
on October 10, 2007, the Court need not address the argument that cancellation occurred in
November 2007. LBV has not argued that any notice other than the Hatch Letteowdsdto
Gotham prior to November 2007.




Vice President

The Hatch Letter falls woefully shoaf providing notice of LBV’s crosslaim. Among
other failings, the Hatch Letter does not report an actual claim; it reports siblposlaim.” It
does not identiffLBV, the Mathews oanyone elsas the entity or individual who might make
claim aganst Coastal It does not eveassociatehe San Marco &sort project with the potentid
claim® It does not describe the amount of money at issue or, except in the vaguest
terms, describe the circumstances giving rise to the potential tiaiMoreover, there is nq
evidence in the record that Hatch even kigwOctober 4, 200# the date of the Hatch Letter
that LBV intended topursueCoastal in connection with the failure of the San Marco Re
project. Even assuming Hatch knew this, however, the Hatch Letter did not provieguhved
notice to Gotham.

The Policy does not define the term “claim”. Because of this, LBV argues thg
following definition of “claim” should be applied here: “The assertion of an exisiyig; rany
right to payment or to an equitable remedy, even if contingent or provisiomdhtk's Law
Dictionary (9th ed. 2009). But even assumiagguendothat this definition should be applig

here, the Hatch Letter did not report that anyone (or any company) veasngsa conditional of

19 Nothing in the record suggests that the thefts at Coastal were limited to deposits h
comection with the San Marco Resort.

X The Policy also provided, in a section titled “Notice of Circumstances,” thatlfifaBo
received written notice during the policy period of any act, error, or omissabieduld
reasonably be expected to give rise to a claim, any claim that subsequently anabafract,
error or omission would be treated as a claim made during the policy period. (Dat82- In
the alternative to its argument that the Hatch Letter provided notice of a claifrargBes that
the Hatch Letter provided sufficienotice of circumstances so that the LBV croesm must be
treated as a claim made during the policy period. However, the utter absengele$eimption of
the circumstances in the Hatch Letter is also fatal to this argument. The dfd@iceumstanes
section of the Policy required a description of the act, error, or omission, notheedzte that the
act, error or omission occurred, a summary of the facts, the alleged damages nandethef the
claimants, as well as other information. (Dod. at 89). The Hatch Letter contained none of
this information.
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provisional right to payment. Rather, the Hatch Letter reported that sudmaratght be asserte
at some poinin the future. And the Hatch Letter certainly did not suggest that LBVtiegasne
that might assert such a clairkven withLBV’s proposeddefinition of “claim,” the Hatch Lettel
did notsatisfyCoastal’s reporting obligation so as to bring LBV’s croksm within the coveragd
provided by the Policy.

LBV alsoargues that Gotham received notice of the Mathew &witLBV’s crossclaim
in time to defend Coastal because LBV served a subpoena for deposition duces tecum on
on September 30, 2010. (The initial default judgment was entered against Coastal 'en
crossclaim in September 2031 Even assuming that the subpoena did provide the reqy
notice, which Gotham denies, it was received years outside the policy peridieegfdre could
not bring LBV’s crossclaim within the coverage provided by the Policy.

C. Equitable Estoppel

LBV argues that Gothans estopped from arguing that the Hatch Letter was not a
report of aclaim because its October 18, 2007 response to the Hatch Letter referred t
claim,” and because Gotham assigned a claim numlvesponse to the Hatch Letter.

“Equitable estoppek the effect of the voluntary conduct of a party
whereby he is absolutely precluded, both at law and in equity, from
asserting rights which perhaps have otherwise existed, either of
property or of contract, or of remedy, as against another person, who
has in good faith relied upon such conduct and has been led thereby
to change his position for the worse, and who on his part acquires

some corresponding right, either of property, or of contract or of
remedy.”

The doctrine of estoppel is applicable in ases where one, by
word, act or conduct, willfully caused another to believe in the
existence of a certain state of things, and thereby induces him to act
on this belief injuriously to himself, or to alter his own previous
condition to his injury.
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State exrel. Watson v. Gray48 So.2d 84, 888 (Fla.1950) (quoting 3 Pomeroy’'s Equity

Jurisprudence 8§ 804 (5th ed.1941)). LBV has provided no eviden@ven an argumenthat
Coastal changed its position in any way in response to Gotham’s use of the isrofaith” or
assigning of a claim number in response to the Hatch Letter. Accordingly,bdejetsioppel
cannot apphhere

D. Statutory Compliance

LBV also argues that Gothaocannot assernost of the defenses it is attempting to asgert

in this action because it failed to comply with Florida law governing claims adratios by
insurers. In particular, LBV argues that Gotham did not comply with Section 627 lé26aR
Statuteswhich provides in pertinent part that

2. A liability insurer shall not be permitted to deny coverage based
on a particular coverage defense unless:

(a) Within 30 days after the liability insurer knew or should
have knowm of the coverage defense, written notice of
reservation of rights to assert a coverage rasfas given to

the named insured by registered or certified mail sent to the
last known address of the insured or by hand delivery.

Fla. Stat. § 627.426(2)(a). LBV points out that, in Gotham’s October 18, 2007 response

Hatch Letter (henceforth, ie “Response’)the only bass cited for refusing to defend qgr

indemnify Coastalwere two exclusiors related tomisappropriation of funds.(Doc. 782 at 1).
Based on this, LB\argues thaGotham cannot raise any otltemverage defense However, this
argument presunsethatthe Response related to LBV’s creskim against CoastalAs discussed
above, Gotham had not even received notice of the LBV ecobssn on October 18, 2007
Therefore,in regard to LBVs crossclaim, Fla. Stat. § 627.426(2)(a) would reypply so adimit

Gotham’s coverage defsesto those identified in the October 18, 2007 response. Simil

LBV’s argument assumes that as of October 18, 2007, Gotham knew or should have know
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of the coverage defenses it might be able to assert tésld¥ssclaim. Becausegsotham had not
even received notice of the credaim by October 18, 2007, Fla. Stat. § 627.426(2)@)ld not
apply so as to limit LBX6 defenses to those identified in the Response.

E. Futility

In the alternative, LBV argues that, giv&otham’s denial of coverage in responsé¢hi®
Hatch Letter,Coastal was not required to take the “utterly futile act of notifying Gotham of
subsequent legal proceedings initiated against Coastal,” such as the MathewlLBMts cross
claim. (Doc.78 at 12). This would only be true if the Hatch Letter notified Gotham of LB
crossclaim — or, at least, a claim with identical factual underpinnings to the one reported
Hatch Letter-- so as to make denial of coverage a foregone concluSer.e.g, Hannover Ins.
Co. v. Dolly Trans Freight, Inc.2006 WL 3842206 (M.D.Fla. 2006) (finding insured excu
from reporting law suit arising from accident where insured had reportettatand insurehad
“clearly and unequivocally” denied coverage on grounds that would also have precluded cg
in regard to the suit). Here, the Hatch Letter did not provide notiaeyaflaim, much less LBV'’S
crossclaim, so it cannot be said that a denial of coverage in regard to what was reporteq
Hatch Leter would result in a denial of coverage for LBV’s cra@Em. This is especially s
given thatGotham’s denial of coverage in the Responses based on exclusions relating
misappropriation and dishonesfipoc. 8-7 at 1), whereas LBV contends that its cragaim
against Coastan the Mathew Suitvas based oprofessional agligence, not misappropriation (
dishonesty (Doc. 78 at 15).

F. Admissibility

Some of the documents upon which Gotham relies in connection with the instant m

such as the notice of cancellation sent by PAC to Gothdrave not been authenticated. LB
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argues that without authentication, the documents are not admissibledem@viand therefor
Gotham should not be permitted to rely on them. The Federal Rule of Civil Procedarrigg
summary judgment provides that a party “may object that the materiat@iseghport or dispute
fact cannot be presented in a form thatilddoe admissible in evidence.” Fed.R.Civ.P. 56(c)
Thus,for purposes of summary judgment LBV cannot properly object that the docuanentst
admissible; the onlypermissible objection would be that the documents cannot be mg

admissible. However,LBV does not challenge théocuments’ authenticity, only their lack {

11%
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authenticationwhich is insufficient. For its part, Gotham argues that the documents fall within

the business records exception to the hearsay rule and, at least in regardAG thecéments,
has produced an affidavit from a viceepident of PAC as to their authenticityDoc. 872).
LBV’s objection las no merit

G. Duty to Defend

LBV argues that Gotham had a duty to defend Coastdie Mathew Suibecause the
allegations of LBV’s crosslaim “fairly place at issue [Coastal]’s negligearcts, which fall within
the Policy’s ‘professional liability’ coverade. (Doc. 78 at 15).Because the Court has alrea
found that Coastal failed to report LBV’s credaim to Gotham during the policy period, thg
was no coverage for the credsim -- and therefore no duty to defenrdregardless of what LBV

alleged. Even if this were not the case, LBV has failed to support this argument ing det

allegations from the crosdaim that in LBV’s opinion,put Coastal’'snegligence at issue. The

Court’s reviewof those allegationseveals no such allegations of negligence; to the contrar
the crossclaim LBV accusesCoastal of having “intentionally and fraudulently defalcat

converted, and/or misappropriated” deposits from its escrow account. (Da@t.R-
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The definition of “professional servicéscovered bythe Policy specifically exclude

Attorney Services

servces in a capacity as an attorneyo¢D784 at 6), and Exclusion XV of the d¥icy bars

coverage fodamages resultinijom attorney service@Doc. 784 at 10) LBV argues thaheither

of these restrictiongapply becausealthough Hatch was an attorney, Coastal never prov

attorneyservices. The Complaint in this case, however, is tstomough with allegations thg

Coastal, through Hatch, provided legalvices to LBV For example:

17. Ira Hatch, as an attorney andastal Title officer, advised

[LBV] to enter escrow agreements with Coastal€lTd#ihd to name
Coastal Title as the escrow agent in reggon agreements and
purchase contracts.

18. Ira Hatch, lowever, acting within his scope of authority and
on behalf of Coastal Title, fell far below the standard of care
required of him, and negligently failed to properly draft such
documents so as to adequately protect [LBV], including but not
limited to failing to identify in the Reservation Agreements and
Purchase Agreements the particular tgnthat would issue title
insurance and the entity that would underwrite that insurance for the
respective condominium units to be sold.

21. Based upon Ira Hatthk advice to [LBV] as an attorney and

an authorized Coastal Title officer, LBV entered Reseraatio
Agreements for 232 units. Hatch, acting as an authorized officer of
Coastal Title with a conflict of interest due to his dugdresentation

of [LBV] and as business consultant to [LBV], included in the
Reservation Agreements that each buyer would deposit $15,000.00
to be held in escrow by Coastal Title.

23. Based upon Ira Hatth advice as an attorney and authorized
Coastal Title officer [LBV] also entered Purchase Agreements for
13 condominium units. r& Hatch included in the Purchase
Agreements that each buyer would deposit a specified amount to be
held in escrow by Coastaltla.

-15 -
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(Doc. 2 at 5). After the thefts were revealed, LBV sued two title insurers, sedkimgld them
liable under Fla. t@at. 8§ 627.792 forCoastals theft of deposits being held undbe Reservation
Agreements and Purabe Agreements However,those agreementiid not gecify that Coasta
was holding the deposits as a title agent, and therefore LBV could not collecthedtitie
insurers under the statut¢Doc. 2 at 10). Moreover, two of the principals of LB&hd ts Rule
30(b)(6) representatives- Pablo Marulandaand Carlos Marulanda-testified repeatedly that
Coastal(rather than Hatch & Doty) performed legal services for LBV and drafteRelservation
Agreements and Purate Agreement¥ Again, LBV's argument has no merit.

l. Other Exclusions

Gotham agues thatseveral otherexclusions #&so0 barcoveragefor LBV's crossclaim:
Exclusion | bars coverag®r acts, errors, or omissions committed with dishonest, fraudulent,

criminal or malicious purposé@Doc. 784 at 9) exclusion V bars covage for damages frory

—

conversion misappropriation, commingling or defalcation of furf{@®c. 784 at 10) exclusion
VII provides that the Pmly does not apply to the breach of any express cor{otdetr than thoseq
regarding the state of a titf€Doc. 784 at 10) and exclusion XXV bars coverage for any willful
or intentional failure by Coastal or Coastal employees to comply withvesestructions(Doc.

784 at1l). LBV seeks to avoid these exclusionsdrguing that itis now attempting to collect

[72)

for damages caused by Coaddhilure to supervise Hatclts breach of fiduciary duty, and it
failureto advise LBV of the thefts, not the thefts themselves or any breach of tofiDec. 78 at

18). However,under Florida law, where the application of one or more policlusions applies

2 The Marulandas have subsequeritdf“errata sheetghat, without credible
explanation, aiemptto transformall of their testimony that Coastaérformed legal services into
testimony that Coastal did not perform legal servig@stham’s motion tatrikethese errata
sheets (Doc. 90) has not yet been ruled on, as the deadline for a response hamastget

13 As noted above, thelaim assert@ against Coastal in tleossclaim was styled as one
for breach of contract.
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to the face ofa complaint no duty to defend exists, even if the complaint alleges facts
otherwise would give rise to a covered clai®ee, e.g.Chicago Title Ins. Co. v. Northland In
Co, 31 So0.3d 214, 216 (Fla. DCA 201@}ating that' semantics cannot avoid the obvibusThe
theft of the escrow funds was the core of the allegations set forth in thectaoasdespite LBs
current effort to reinterpret that document. The exclusions therefore apply.

J. Amended Final Judgment and Coblentz

LBV contends thaGotham is prohibited from contesting the factual findings incorpor

into the amended final judgment in the Math&uait. LBV primarily relies uponCoblentz v.

American Sur. Co. of New &g 416 F.2d 1059 (5th Cir. 1969), in which the court, apply

Florida law,statedtha an insureithatwrongfully declined to defend its insur&vas barred from
challenginga judgment entered against itssuredon the groundgshat the judgmentdid not
obligate the insured to pay damagdés:
Where either an indemnitor or liability insurdvas notice of a
proceeding against his indemnitee or insured, and is afforded an
opportunity to appear and defend, a judgment rendered against the
indemnitee or insured, in the absence of fraud or collusion, is

conclusive against the indemnitor or insuror as to aihteral
mattersdetermined therein.

(Id. at 1062-63) (emphasis added).
For numerous reason§;oblentzis inapplicable here. First, atetailedabove, Gotham
cannot be said to have declined to defend the -@lags, as it did not receive notice tbfe cross

claim as requiré by the Policy. In additiorgven if Gotham hadleclined to defend the cres

claim, it would not have acted wrongfully, dse Policy did not provide coverage for the a¢

* The policyat issue irCoblentzprovided that the insurer would pay “on behalf of the
insured all sums which the insured shialcomdegally obligated to pay in daages’ Id. at
1062. However,the consent judgment entered between the insured apththeff in the
underlying case praded that it could only be paid from the insurance policl. Since the
damages could only be paid from the policy, the insurer sought to argue that the insunedtl w4
legally obligated to pay them and therefore the policy did not provide coverage.
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described inthe crossclaim*® Finally, even if both of those preconditions had been met

entirely gratuitous factual findings contained in the amended final judghexet would not have

been entitledto the same deference dabe challenged passage Coblentz Those findings
inserted by way of amx parteproceeding into an existing default judgmentre not at all
material to the judgment.See also Baum v. Pines Realty, In¢ 164 So.2d 517, 52
(Fla.Dist.Ct.App.1964) (The law is clear that a default judgment conclusively estadi
between the parties, so far as subsequent proceedings on a different cause akacbioceaned
the truth of all material allegations contained in the complaint in the first action and &y
necessary to uphold the default judgni®nt (emphasis added).

V.  Conclusion

In consideration of the foregoing, it is hereby

ORDERED that the Motion forSummaryJudgment (Dc. 63) filed by the Defendant
Gotham Insurance Company,GRANTED. All otherpending motions arBENIED as moot
and the Clerk i®IRECTED to close the file.

DONE ard ORDERED in Orlando, Florida on €&ober 7 2013.

éGRE@hY A. PRESNELL
UNITED STATES DISTRICT JUDGE

15 Under Florida law, an insurer’s duty to defend is determined solely by thatiles as
pled in the complaint-rot by the actual facts of the cagdiggins v. State Farm Fire and Cas.
Co., 894 So. 2d 5, 10 (Fla. 2004)

16 LBV also argues that the judge in tMathewSuit has ruled thatoblentzappliesand
that this Court has held that timstant suit arises frotthe amended final judgment. Neither of
these arguments is helpful to LBV. To whatever extent Judge Egan may haveb@mbtentz
applied to the case beforerh- andt is not clear that he so heldhatholding has no impact on
this case. And this Court held that tireach of contract claim in the instant caamse from the
amended finglJudgment only insofar as that judgmeaive LBV the right tattempt tarecover
under the Policy. (Doc. 66 at 2).
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