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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
TRIXY E. ENDEMANO,
Plaintiff,
V. Case No: 6:13-cv-348-Orl-36TBS

SECRETARY, DEPARTMENT OF
HOMELAND SECURITY,

Defendant.

ORDER

This cause comes before the Court upon Defendant Secretary of the Department of
Homeland Security’s (the “Sestary”) Amended Motion toDismiss Plaintiff Trixy E.
Endemano’s (“Endemano”) Complaint (“Motion @ismiss”) (Doc. 21). Endemano filed a
response in opposition to the Motion to Dismiss (3. For the reasons that follow, the Motion
to Dismiss will be granted in part and denied in part.

. BACKGROUND

A. Factst

This action arises from Endemano’s allegatitivag during a periotom September 2007
through October 2009, she was subjected to sexmisation, a hostile work environment, and
retaliation by her employer, the Transportation SgcAdministration (“TSA”), primarily due to

the actions of her supervisor, James Zloto (“Zlot@&geDoc. 12.

1 The following statement of facts is derivérom the Amended Complaint (Doc. 12), the
allegations of which the Court must accept as trumuling on the instant Motion to Dismiss.
Linder v. Portocarrerp963 F.2d 332, 334 (11th Cir. 1992).
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The TSA, a component of U.S. DepartmeniHoineland Security PHS”), is responsible
for protecting the Nation’s transgation systems, including aviatioe€elransportation Security
Administration, Mission, Vision and Core Values (Jan. 14, 2014), http://www.tsa.gov/about-
tsa/mission-vision-and-core-value$he Federal Air Marshal Sece (“FAMS”) is a unit of the
TSA that seeks to protect the Nation’s aviation system by depldygatgral Air Marshals
(“FAMS”) to detect, deter, and defeat hostile aetgeting U.S. air carriers, airports, passengers,
and crews. SeeTransportation Security Administrati, Federal Air Marshals (Feb. 26, 2013),
http://www.tsa.gov/about-tsa/federal-air-marshafs. all times relevant hereto, Endemano was
employed by the TSA as a FAM based in the Tampa regional FAMS office, which falls under the
direction of the Orlando Field Office. Doc. ¥ 6, 16. Endemano was originally based in the
Washington, D.C. Field Officdgut was transferred to tHiempa office in September 200Id. 19
15-16. Zloto, an Assistant to the Special AgenCharge (“ATSAC”) with the FAMS, was
Endemano’s direct supervisor and worked prilpan the Tampa officealthough heeported to
his supervisors in Orlanddd. § 17. Endemano alleges that attionmediately upon her transfer
to the Tampa office, she was subjected to a sefiasts of sex discrimination and abusive conduct
by Zloto, as detailed belowd. § 16.

On October 1, 2007, Endemano had a personal emergency and was forced to call out of
work for the next dayld. 122. It was late at night and Endemawas only carrying her personal
phone, so she called the mission operatienter to get Zloto’s phone numbed. When she
called, Endemano was unknowingly given the phomeaber for Greg Mertz (“Mertz”), who is
the assistant to the federal security directdc. Endemano called the nueth not realizing that
she was speaking to Mertz, and atpmint did Mertz ever correct held. Endemano advised

Mertz that she needed to call outksand he told her heould get someone else to fill in for her.



Id. The next morning at approximately 8:30 a.m., Endemano receipledn@ call from Zloto,
who immediately screamed at her, exclaiming “Hmam you be so dumb #&scall Greg Mertz?”
Id. Endemano tried to explain what had happehatiZloto continued interrupting her and told
her that she was contradicting $elf and that she was lyingd. Because Endemano did not want
to argue with Zloto, she asked him to contaet mission operation centiEr a recording of the
conversation, but Zloto refusett.

In late 2007 or early 2008, Endemano and her partner, FAM Jésaphan encounter
with a Southwest Airlines employee, whicll 8 Endemano and FAM Joseph jointly writing a
memorandum discussing the employee’s failure to follow polidy.J 23. Zloto proceeded to
“grill” Endemano on the sequence of eventsl adetails of what ocered, “yell[ing] and
scream[ing]” at herld. After making Endemano repeat thergtseveral times, Zloto then asked
FAM Joseph about the incident and the memorandldn. FAM Joseph corroborated what
occurred and informed Zloto that he amtdEmano had jointly written the memoranduld. It
was only after speaking to FAM JosephttBloto stopped interrogating Endemand.

In August 2008, Endemano was assigned tgdlyeral missions with FAM Richard while
his normal partner was on medical leavé. § 24. During this time period, FAM Richard asked
how Endemano felt about becoming permanent parth@érsEndemano agreed that it would be a
good idea and asked FAM Richard to make the rtgoeZloto, because she felt Zloto might be

more receptive to a request from FAM Richard than from ker.Within one or two days, FAM

2 Pursuant to a Court Order, the Clerk was d@@db remove the original complaint filed by
Endemano from the docket and substitute it wittdacted complaint (the “Amended Complaint”)
provided by the Secretary that would omit the nauared other Sensitive Security Information of
the FAMs who were discussed in the compla®éeDoc. 10. As with the Amended Complaint,
and in a continuing effort to protect the idemstiof the FAMs, this Order refers to each FAM
(other than Endemano) by first name only.



Richard told Endemano that he had spoken ¥itto, who had agreed to make Endemano and
FAM Richard partners and thttis change would be eftive by the next rostedd. However,
when Endemano and FAM Richard received theit nesters at the end of September 2008, they
had not been assigd as partnerdd. Shortly thereafter, FAM Rhard contacted Endemano and
told her that he had spoken with Zloto agasgarding the two of therbecoming partners, and
that Zloto had said he would make it happésh.{ 25. FAM Richard told Endemano that there
was something else Zloto said, but thatwees reluctant to disclose it to held. He chuckled
nervously and told Endemano that Zloto had ddken, “Why, do you want to sleep with her?”
Id. Endemano was highly upset by this commedtexpressed her feelings to FAM Richard, who
said, “Maybe | shouldn’have told you this.”Id. Several weeks lateEndemano confided to
FAM Scott about Zloto’'s comment, and FAM Scotirrected her and statélaat he had learned
that the actual wording was, “WhyBRo you want to fuck her?Td. Endemano asked FAM Scott
how he knew this, and he told her that FAM Richard had told him that these were the exact words
Zloto used, and that FAM Richaldhd basically “cleaned it up” veim he told her about Zloto’s
comment. Id. Endemano was humiliated as the stguyckly spread throughout the offices in
Tampa and Orlando and her coworkersstjo@ed her about the incidend.

On December 10, 2008, in accordance witleav policy concerning Law Enforcement
Availability Pay justification, Endemano sulited her timesheet and attached the required
justification sheet, which incledl several flight delaydd. § 27. Zloto told Endemano to correct
the justification sheetra required her to specify the causkeach flight delay along with
additional information regandg each replacement flightld. Endemano asked Zloto how he
expected her to remember this when that reguént had not been communicated to the FAMs.

Id. He responded, “You are a law enforcementeffiand should be attentive to detald? These



details were not required of others, inchglithe two male FAMs present in the roond.
Endemano walked to a computer and sat down, \ii proceeded to leaacross the table and
scream in her face, “DO YOU HAVE A BRAIN?d. While screaming at Endemano, Zloto came
into physical contact with hérid. 1 27-28, 35.

Toward the end of 2008, during her perfonoa review, Endemano had a conversation
with Zloto regarding sick calldd. § 29. Endemano told Zloto that it was wrong that he demanded
a reason when someone called in sick and that he then proceeded to send the reason out in an email
for others to seeld. Official policy did notrequire employees to disclose their medical issues
unless they were out for an extended period of tilde. Endemano believed Zloto’s practice in
requesting and disclosing this informationswan invasion of privacgnd unprofessionalld.
Additionally, Endemano was embarragssnd uncomfortable telling her male supervisor that she
was sick due to a female medical isslee. However, their conversation failed to resolve the issue
and Zloto continued to ask for@ason for Endemano’s absencks.

At the end of January 2009, Endemano atterdedMS operational sedty briefing in a
conference room at the airpott. { 30. At the conclusion of theiefing, while she was having
a conversation with another FAM, Zloto approedtfEndemano and asked if she had a “hot date”
the night before.ld. Endemano knew that he was refegrto her rapid departure following the
“check ride” the previous day and she believed the comment was utterly inapprdpriaZéoto
had not mentioned wanting to have a discusaiter the flight and Esemano had no desire to
delay getting home.ld. During the check ride, Zloto had given Endemano her performance
ratings. Id. Endemano believed that the performance ratings were completely unjustified and

derived from Zloto’s biased feelings towaltsr rather than on hactual performanceld. Zloto

3 The Amended Complaint does not allegegsely the manner of the conta@eeDoc. 12 § 27.



never offered any explanation as to why Bndao received such low scores, and nothing was
noted within any of her presus reviews to indicate sucbncerns and criticismsd. In fact, that
review was in direct contradiction to Endemanoormal review, which indicated that she met
expectations.d.

In April 2009, Endemano participated iraitting at the Hillsborough County training
facility. Id. § 32. Zloto was present that day foe fhurpose of conductinmerformance reviews
in the cafeteria near the training roond. Zloto entered the trainingpom after the instructors
announced that he was there for the performance revielw€Endemano was sitting in the front
of the training room when Zlotentered and noticed that she laaldlandage on her ear, which she
had used to cover a recent piercingaccordance with official policy.ld. He laughed and
remarked, ‘Was someone nibig on your ear last night?ld. Endemano was embarrassed in a
room full of men and stated, “Wow. That sdgrike an EEO [complaint] in the makingld.

Zloto answered, “Go ahead, fike—you're not the first.” Id.

In May 2009, Endemano turned in her timesheet to Zloto without submitting
documentation for scheduled overtime, which wagphisonal requirement rather than an official
Orlando Field Office policyld. 1 33. The informal practice among the squads in general was that
the team leader on an international mission was supposed to send an email to all the FAMs on that
mission with a breakdown of the hours they worked, including overtilde. In Endemano’s
experience, this was not practicedjularly or consistently, arghe specifically recalls only one
email from a team leader during her emtienure in the @ando Field Office. Id. After this
particular trip, Endemano did not submit the documentation because she had not received the email
with the breakdown of timigom her team leadetd. Prior to submitting her timesheet, Endemano

compared her hours with FAM Scott’s timeshddt. Endemano observed that she and FAM Scott



had listed the same hours and that FAM Scott had also not submitted the required documentation
as an attachment to his timeshelet. On May 18, 2009, Zloto sent Endemano an email entitled
“T&A pp8 Missing Attachments.”ld. In the email, Zloto referenced that Endemano was late in
her submission and that she was missing doctatien for annual leave taken on May 8 and May
9, as well as the overtime justificatioill. Endemano concedes that she was late in her submission.
Id. However, she responded in an email axyphg that she had not received any overtime
documentation from the Orlando Field Office and pombut that she was ane that her partner
also had not submitted any documentatitoh. Zloto then replied that Endemano was supposed
to receive the documentation frahe team leader for the missiold. Endemano knew this and
replied once again that she had reataived it from the team leadeld. Zloto then replied and
stated, “Trixy, providehe attachments.ld. Endemano did not discutbee issue with Zloto again,
and she did not provide any furtlddcumentation as she believed that the information was Zloto’s
responsibility. Id. Shortly thereafter, Endemano contadidVl Scott to confirm that he had not
turned in any overtime documentation, and to sdw ihad any issues with Zloto regarding the
overtime. Id. FAM Scott stated that he had not submitted the documentation and that Zloto had
no issues with him regarding the overtimd. After a couple of week Endemano still had not
been paid for the overtime, so she contacteddosacurity assistant Heather Cernan (“Cernan”)
for assistanceld. Cernan told Endemano she would laoto it, and eventually Endemano was
paid. Id.

On June 3, 2009, Endemano was in the officdrfoning, and Zloto askkher to stay to
meet with him at the conclusion of trainingl. § 34. The two of them e ATSAC Matt Ryan’s
(“ATSAC Ryan”) office with ATSAC Ryan presentld. Zloto handed Endemano a one-page

Letter of Counseling (“LOC"), dated May 21, 20Q8deentitled, “Failure to Request Annual leave



and Exhaustion of Current Annual leave Balandd.” Endemano read the LOC and, feeling that
it was unjust, questioned its validitid. Zloto explained that the LOwas referring to her failure
to request advance leafor leave she took from May 8 through May 16, 2009, and he explained
the policy regarding advance leave requestsl@icEndemano should have known to submit the
request.ld. Endemano was confused and told Zloto 8fet was unaware of this policy and that
she felt it was his responsiityl to make her aware of poes pertinent to her jobld. The official
leave policy states that supervisors must make sheordinates aware of policies that affect them.
Id. Endemano further explained to Zloto thathegt time she submitted her leave request she had
counted on “Regular Days Off” that ended up changing due to an international missi@he
also told Zloto that she knew that otherlen&AMs had exhausted their leave time without
repercussions, and that the CQvas nothing more than retdi@n for an email she had sent
complaining about managememd. During their conversation, Zloto screamed at Endemano and
continued to move his chair closer to her untifihally hit her foot and the box of pastries next
to her foot. Id.  35. Zloto came into contact with Endemano a second time when his animated
hand gestures caused him to touch her h&shd.

The aforementioned email, which Endemano bebawvas the basis f@foto’s retaliation,
was one she sent to Zloto, wdistrative ATSAC Randy BuschATSAC Busch”), and Christine
Lewandowski on May 30, 2009, concerning a workemmpensation claim she made on May 20,
2009. Id. § 36. In the email, Endemano expresseadatisfaction with management because of
communication breakdownsld. Endemano also expressed dis$action with the fact that,
without her knowledge, she had been taken offsttteedule due to a traumatic injury when, in
fact, she was medically find capable of workingld. In fact, Endemano had been working all

week. Id. ATSAC Busch was upset about Endemano’y Blaiemail and told her that it took him



three days to calm down over it because of the reference to “managemdgenEndemano told
ATSAC Busch that she was actually upset witbto, and not ATSA@usch, since Zloto had
been uncooperative, condescending, and disrespedtér she called him to discuss the matter.
Id. Moreover, the LOC incorrectly listed thesalnce as occurring in April 2009 when it really
occurred in May 2009, and if @o had reviewed Endemano’s leave balance in April 2009, he
would have seen that she had sufficiamal leave for the dates she was on ledde.

On October 5, 2009, Endemano submitted a travel voucher to Zloto, and attached receipts
for expenses claimed for various tollgl. § 37. Zloto responded thday with an email stating
that he was returning the vouctand that she needed toubmit the toll documentation without
omissions.ld. That afternoon, Endemano sent an emaldto stating that she had submitted all
pertinent information and that there was epason why she should be required to resubmit the
voucher with personal information thaddnot pertain to her work traveldd. Endemano also
informed Zloto that she knew he had alneag@pproved vouchers with redacted personal
information from other individualand that she was being singtaa and treated differently from
her male counterpartdd. Endemano knew this because ptsending her responsive email to
Zloto, she had called FAM Scott to complain about the isklleFAM Richard was in the office
with FAM Scott at the time of the phone call, dredtold FAM Scott to tell Endemano that he had
submitted his voucher without personal informationyal, but that his voucher had already been
approved.ld.

On October 6, 2009, Zloto reptighat he did not recallpproving travel vouchers with
redacted information ém other individualsld. § 38. Endemano contacted FAM Richard directly
and he confirmed that his voucher did not congdlitnis personal infornteon and suggested that

she review his voucher in his inboxd. Endemano reviewed the voucher and saw that FAM



Richard’'s personal travel information had not been redacted, but he had omitted his personal
information. Id. Specifically, his toll statement wasandifferent format, which enabled him to
omit his transponder number and his customer numiider Endemano replied to Zloto that she
did not understand what information he thought was lacking, and she resubmitted the voucher
showing the information in a new format thatsasamilar to the one used by FAM Richard, this
time including the toll locations for the expenses claimet. Approximately two hours later,
Endemano received an email from Zloto that edphe Assistant Special Agent in Charge, Mr.
Cook (“ASAC Cook”)# and advised that Zloto had spokaith FAM Richard about some
personal information that had not been suleditbut that, unlike Endemano, FAM Richard had
not redactedanything. Id. Zloto directed Endemano s&ubmit documentation verifying all
information in the voucher and stated that he wdike to meet with heregarding the matteid.;
seeDoc. 12 at 27. On October 7, 2009, Endemano, believing that any further attempts at
reimbursement would be futile, replied with dimeal email, copying ASAC Cook, in which she
stated that she was declining a meeting with Ztlte to the fact that she did not believe that he
wanted to find a resolution to theatter, but only wanted to belé her. Doc. 12 § 38. In a
subsequent meeting, ASAC Cook told Endemaab e would be contéing Zloto and advising
him to approve her voucher immediatelg. T 39.

A few days prior to the travel vouchercident, on October 2, 200BAM Kevin had sent
Endemano her schedule of duties for the next didy] 40. Endemano beliest¢hat some of the
scheduled hours were incorrectljocated, and she and FAM Kevin engaged in a series of emails

regarding the matterld. In a final email, FAM Kevin dvised that Endemano’s hours had been

4 ASAC Cook held the second-highest managemesition in the Orlando Field Office and was
responsible for the performance of Zloto. Doc. 12 | 38.

10



“adjusted to reflect the correct time,” bundemano noticed that there was now an extra
assignmentld. Endemano believed that this was doneodspite and that FAM Kevin was upset
that she had made him correct the original email various tinids. However, Endemano
conducted her assignments and forgot about the incittentThree days later, on October 5, 2009,
Endemano was leaving the office and was appexhbly FAM Kevin, who asked her in a mocking
manner if she had enjoyed thetrextime she had been assigneld. On October 6, 2009,
Endemano emailed Zloto, who was FAM Kevin's swsor, regarding the matter, with a copy to
FAM Kevin. Id. 1 41. Approximately one week later,0f had not replied or addressed the
matter with Endemano, causing hebtdieve that Zloto was reinfcing FAM Kevin's retaliation.

Id. Endemano’s dealings with FAM Kevin hadepiously been positive, but when he was
promoted and began reporting to Zloto, Endemaoticed that FAM Keén’'s demeanor had
changed. Id. Endemano spoke with several otl&Ms, who agreed that FAM Kevin had
acquired an arrogant demeanmider Zloto’s supervisionld.

On October 8, 2009, Endemano was contacte®i$C Cook, who asked her to report to
the Orlando Field Office as soon@sssible to discuss the allegations from her October 7 email to
Zloto regarding the travel vouchdd. § 42. Later that day, Enden@amet with ASAC Cook and
Supervisory Agent Sonya Hightower (“Hightowefor approximately 30 minutes and outlined
her concerns about Zlotdd. ASAC Cook asked Endemanopmvide a written memorandum
breaking down her email with more specific detalkd. Hightower then approached the Special
Agent in Charge, Joseph Samuels (“SAC Sasijebnd relayed Endemano’s complaints of
discrimination and retaliation.ld. SAC Samuels did not makey meaningful comment to

Hightower, nor was Hightowelirected to take steps &mldress Zloto’s conductd. ASAC Cook

11



directed Endemano to return to Tampa and contigperting to Zloto, and told her that she should
be respectful of Zloto andlo as she was instructehtl.

During her employment with the FAMS, Emdano learned that she was not the first
woman to complain about @o’s treatment of womenld. J 43. For example, Endemano had
been told by many of her coworkers about FBElwn’s ongoing battle with Zloto over her toll
receipts years agdd. FAM Dawn, after seeing no resolutiovrote to Orlando management that
she would no longer be claiming her tolls since sfas exhausted from fighting with Zloto about
every toll receipt.ld. Zloto’s actions caused FAM Dawn agt deal of emotional distress, which
eventually forced heo leave the FAMSId. In addition, Endemano learned that on one occasion
Zloto, responding to an incidewhere a female passenger hadva#d her dog to roam free in an
aircraft, angrily told the passengbat she needed to be slappédl.{ 44. Finally, Endemano had
been told that when another female FAM, FA&Mkeena, had visited the Tampa office on business
with a male FAM, Zloto made comments to hbout where the mall was located and encouraged
her to go shopping while the men talked businéssy 45.

B. Procedural History

On October 16, 2009, Endemano filed an infalmomplaint of sex discrimination and
hostile work environment with an Equal Empient Opportunity (‘EEO”) counselor in the
TSA'’s Office of Civil Rights and Liberties (“OCRL")Id. { 10; Doc. 21-1, Declaration of Sonja
DeWitt (“DeWitt Dec.”), 4. On February 13, 2010, Endemano filed a formal complaint with the
OCRL. Doc. 12 1 10; DeWitt Dec. 1 6. Qlovember 2, 2010, the OCRL provided Endemano
with a notice of her right to request a hegrbefore an Equal Employment Opportunity
Commission (“EEOC”) administratijedge or, alternativgl to receive a FilaAgency Decision
(“FAD"). DeWitt Dec. 1 7. Endemano irglly requested a hearing before an EEOC

administrative judge, but later withdrew hequest for a hearing and requested a FAMD J 1 8—

12



9. The OCRL then issued a FAD concludihgt Endemano failed to prove that the TSA
discriminated against hetd. { 10.

On February 28, 2013, within 90 days ofr heceipt of the FAD, Endemano filed a
complaint with this Court.SeeDoc. 1; Doc. 12 § 11. The Amended Complasee supran. 2,
asserts the following claims: (1) Count | — sex@ismation in violation of Title VIl of the Civil
Rights Act of 1964 (“Title VII”); (2) Count Il — hoselwork environment in violation of Title VII;
and (3) Count Ill — retaliatiom violation of Title VII. SeeDoc. 12. On August 13, 2013, the
Secretary filed the instant Motion to Dismisseking dismissal of the Amended Complaint in its
entirety. SeeDoc. 21.

. STANDARD OF REVIEW

To survive a motion to dismiss, a pleading muoslude a “short anglain statement of the
claim showing that the pleader is entitled to reli&shcroft v. Igbal556 U.S. 662, 677—-78 (2009)
(quoting Fed. R. Civ. P. 8(a)(2)Labels, conclusions and formulagcitations of the elements of
a cause of action are not sufficiert. at 678 (citingBell Atlantic Corp. v. Twomb)y650 U.S.
544, 555 (2007)). Mere naked ass®ers, too, are not sufficientd. A complaint must contain
sufficient factual matter, which, if accepted as teuld “state a claim to relief that is plausible
on its face.” Id. (quotingTwombly 550 U.S. at 570). “A claim has facial plausibility when the
plaintiff pleads factual content that allows theud to draw the reasonable inference that the
defendant is liable for the misconduct allegettd” The Court, however, is not bound to accept
as true a legal conclusion stated as a “factual allegation” in the compthintherefore, “only a

complaint that states a plausible claimrelief survives a motion to dismisslt. at 679.
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[1. DISCUSSION
A. Sex Discrimination

Title VII requires that personnel actionfeating Federal Government employees “be
made free from any discrimination based oceracolor, religion, sex, or national origin.42
U.S.C. § 2000e-16(a). Before lging a Title VII claim in fededacourt, however, an aggrieved
employee must exhaust her administrative remedes42 U.S.C. § 2000e-16(dgrown v. Gen.
Servs. Admin425 U.S. 820, 832 (197&rown v. Snow440 F.3d 1259, 1262 (11th Cir. 2006).
One such requirement is that the employee rilese formal complaint with the agency that
allegedly discriminated against h&now 440 F.3d at 1262; 29 C.F.R. § 1614.106. An additional
requirement is that, prior to filing the formalmplaint with the agencyhe employee must initiate
contact with an EEO counselor within 45 days of the alleged discriminatory act or, in the case of
a personnel action,ithin 45 days of the effective date thfe personnel action, in an attempt to
informally resolve the matteiShiver v. Chertoff649 F.3d 1342, 1344 (11th Cir. 200Bpbinson
v. Jojanns 147 F. App’x 922, 924 (11th Cir. 2005); 29 QRF§ 1614.105(a)(1). Failure to initiate
contact within the 45-day period geally results in the claims atgue being barred for failure to
exhaust administrative remedieShiver 549 F.3d at 1344.

In its Motion to Dismiss, the Secretarygaes that because Emdano did not initiate
contact with an EEO counselontil October 16, 2009, any clairsbe may have had for actions
occurring more than 45 daysi@rto that date—i.e., those amtis occurring before September 1,
2009—are barred for failure to exis administrative remediedoc. 21 at 5-7. In response,

Endemano does not dispute that claims for actions occurring before September 1, 2009 are barred.

5> The protections afforded by 42 U.S.C. § 2000e-1&(@)equivalent to those granted by the more
well-known anti-discrimination provision of Titl¥ll, 42 U.S.C. § 2000e-2(a), which covers
private employersSee Putman v. Sec’y, Dep't of Veterans Aff&l®d F. App’x 827, 829 (11th
Cir. 2013);Clark v. Potter 232 F. App’x 895, 896 (11th Cir. 2007).
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SeeDoc. 24 at 6. Rather, she only seeks to hol&#wretary liable on her Title VII discrimination
claim with respect to the twpostSeptember 1, 2009 incidents—Zloto’s failure to authorize
reimbursement for Endemano’s travel voucher neggtio tolls, and FAM Kein's rescheduling of
Endemano’s duties, both of whioccurred in October 2009d. at 6-10. Because there is no
dispute that Endemano’s claims for actiatsurring before September 1, 2009 are barred, the
Court will grant the Secretary’s Motion to Dissaias to the Title VII dcrimination claim with
respect to such actions.

With respect to the two post-September2009 incidents, the Secretary asserts that
Endemano fails to state a claim for sex dmmation based on disparate treatmelat. at 7—11.
The Court agrees. To establish a prima facanclof disparate treatemt, a plaintiff must
demonstrate that: (1) she was a member of @ed class; (2) she was qualified for the job; (3)
she suffered an adverse employment actiont @) her employer treatesimilarly situated
employees outside the protected class more favor&tdpkins v. Saint Lucie Cnty. Sch. B8R9
F. App’x 563, 565 (11th Cir. 2010\ilson v. B/E Aerospace, In876 F.3d 1079, 1087 (11th Cir.
2004). Although a plaintiff need nptrove these elements at the pleading stage, the “ordinary
rules for assessing the sufficiency of a complgatill] apply,” and theplaintiff must allege
sufficient factual matter to support her claim underltial standard. Uppal v. Hosp. Corp. of
Am, 482 F. App’x 394, 396 (11th Cir. 2012). The S¢ary argues that with respect to the two
post-September 1, 2009 incidentsndemano fails to properlgllege that she was treated
differently from her male counterparts or tkhe suffered an adverse @oyment action. Doc.
21 at 7-11.

With respect to FAM Kevin’s modification &ndemano’s work schedule, the Court agrees

that the Amended Complaint fails to includeyallegation from which # Court can reasonably
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infer that the modification was due to Endemars®sg. In fact, the Aended Complaint states
that the modification was donefbof spite” because FAM Kevitwas upset that she had made
him correct the email various times.” Doc.fL20. In addition, the Amended Complaint alleges
that FAM Kevin mockingly asked Endemano iesénjoyed her extra assignment, and that FAM
Kevin had become “arrogant” sedte began reporting to Zlotdd. 7 40-41. There is simply
nothing in these allegations support the inference that FAM Kevin was treating Endemano
differently from male conterparts based on her sex.

Moreover, FAM Kevin's allged modification of Endenm®@’s work schedule does not
amount to an adverse employment action. Tabdéish an adverse employment action in a Title
VII discrimination claim, an employee “must shovserious and materiathange in the terms,
conditions, or privileges of goloyment. Moreover, the englee’s subjective view of the
significance and adversity of the ployer’s action is not controfig; the employment action must
be materially adverse as viewed by as@nable person in the circumstancd3avis v. Town of
Lake Park, Fla. 245 F.3d 1232, 1239 (11th Cir. 2001). Ithough [Title VII] does not require
proof of direct economic consequences in all safee asserted impact cannot be speculative and
must at least have a tangible adverféece on the plaintiff's employment.ld. Put simply, “the
protections of Title VII simply do not extend everything that makes an employee unhappy..”
at 1242. “[A]pplying the adverse t@mn requirement carefully is pecially important when the
plaintiff's claim is predicated on [her] disagmeent with [her] employes reassignment of job
tasks.”Id. at 1244. Courts have been rhnt to hold that changesjob duties amount to adverse
employment action when unaccompanied by any tangible hiakm.

Here, FAM Kevin's modification of Endemarsoiwork schedule by adding an assignment

cannot be said to be a serious and materialgghanthe terms, conditions, or privileges of her
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employment. For one, FAM Kevin's addition ofsangle extra assignment to Endemano’s
schedule orone occasion cannot be said to be a “sesi@and material” change. Moreover,
Endenamo cannot sincerely claim that the additiassignment caused her tangible harm; in fact,
the Amended Complaint states that she singplyducted the additional assignment and “forgot
about the incident.”SeeDoc. 12, 1 40. Courts have consisterttBld that a mere increase in
workload, unaccompanied by tangible harm, does not amount to an adverse employment action.
See Brown v. LambertNo. 09-60494-CIV, 2010 WL 4179313, at *10 (S.D. Fla. Oct. 20, 2010)
(finding that the long hours the plaintiff wa#t during Hurricane Wilma as an emergency
responder fell “squarely into the category of heased work loads™ radl were therefore not
adverse employment actiongyusby v. Florida 624 F. Supp. 2d 1353, 1364 (M.D. Fla. 2008)
(concluding that an employee’s increased caskldid not amount to an adverse employment
action where the employee falléo show tangible harmijicGuire v. Miami-Dade Cnty418 F.
Supp. 2d 1354, 1359 (S.D. Fla. 2006) (finding ttiegt plaintiff did not establish an adverse
employment action where she merely allegedghathad been required to perform job duties that
were excessive). Accordingly, Endemano has daite adequately allege that she suffered an
adverse employment action with respect to FAM Kevin’s modification of her schedule. Due to
this deficiency, as well as Endemano’s failuradequately allege thBAM Kevin’s modification
of her schedule caused her to be treated differé&nmaty her male colleagues, the Court will grant
the Secretary’s Motion to Dismiss as to the Title VII discrimination claim with respect to the
schedule modification.

As to Zloto’s rejection of Endemano’s tedlwoucher, Endemano has adequately alleged
that she was treated differently from her malkdeague, FAM Richard, becae his travel voucher,

which was also missing information, was approkgdloto while hers was not. Doc. 12 | 37—
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38. The Secretary attempts to argue that Enderaad FAM Richard were not similarly situated
because Endemano redacted information fronvbacher while FAM Richard simply failed to
include certain information in higoucher. Doc. 21 at 9. Thdistinction is notmaterial for
purposes of this analysis. The key point &t thloto approved FAM Richard’s voucher, which
was missing information, while rejecting @mano’s voucher, which was also missing
information. Equally unavailing is the Secrgtarargument that Zloto “had spoken” with FAM
Richard about the missing information, and #fere there was not disparate treatme®ee id
The fact that Zloto “spoke” with FAM Richdrabout the missing information does nothing to
obviate the critical point—#t Zloto approved FAM Ridrd’'s voucher while rejecting
Endemano’s.

Notwithstanding this finding, the Court conclsdbat Endemano has failed to state a claim
for discrimination as to Zloto’s rejection of tiieucher because such an action does not constitute
an adverse employment action. The rejectionvafuecher for toll expenses cannot be said to be a
serious and materiathange in the terms, conditions,pivileges of Endemano’s employment.
Courts have repeatedly rejectdee argument that an employef&lure to reimburse expenses
amounts to an adverse employment acti®ee Fyfe v. City of Fort Wayri&t1 F.3d 597, 602 (7th
Cir. 2001) (holding that an empjer’s failure to reimburse $156.89 travel expenses did not
amount to an adverse employment acti@®nningfield v. City of Houstpd57 F.3d 369, 37677
(5th Cir. 1998) (holding that an employer'silfiae to reimburse travel expenses was an
“administrative matter” and not an adverse employment actidenis v. Carey63 F. Supp. 2d
361, 370 (S.D.N.Y. 1999) (holding thatpolice department’s deniaf an officer’s request for
reimbursement of $150 for an undercover drug pwelheas “too trivial anthconsequential” to

amount to an adverse employment action). Meee, Endemano’s assertion that her reputation
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was “damaged”’ because ASAC Cook learned abwmitvoucher incident is conclusory, and she
fails to allege any tangible harm. Accordingfyoto’s alleged rejection of the voucher does not
amount to an adverse employment action, and the Court will grant the Secretary’s Motion to
Dismiss as to the Title VII discrimination claim with respect to this incident.

B. Retaliation

Title VII's anti-retaliation provision makes it unlawful for an employer to discriminate
against an employee “because [s]he has oppasgdoractice made an unlawful employment
practice by [Title VII], or because [s]he has madeharge, testified, assisted, or participated in
any manner in an investigation, proceeding, orihgamder [Title VII].” 42 U.S.C. § 2000e-3(a);
Alvarez v. Royal Atl. Developers, In610 F.3d 1253, 1268 (11th Cir. 2010). The protections of
42 U.S.C. § 2000e-3(a), which cover private empieyapply equally to employees of the Federal
Government pursuant to 42 U.S.C. § 2000e-18(é&pgins v. Sec’y, Dep’'t of Arm§20 F. App’x
799, 800 (11th Cir. 2013) (citinglampallas v. Mini—Circuits, Lab, Inc163 F.3d 1236, 1243
(11th Cir. 1998)).

In its Motion to Dismiss, the Secretary argubat Endemano did not raise the issue of
retaliation in her formal or informal EEO complaints, and that she is therefore barred from bringing
a retaliation claim because she failed to exhaestadministrative remedies. Doc. 21 at 20-21.
Endemano does not dispute that EEO complaints failed to egifically allege retaliation, but
she maintains that her retaliation claim grew @uher complaints of discrimination and hostile
work environment, thereby permitting her to bring a retaliation claim in this action. Doc. 24 at 18.

With respect to the requirement that a claimant exhaust her administrative remedies, the
Eleventh Circuit has explained:

The purpose of exhaustion is to permit the department the first opportunity to

investigate the alleged discriminatory mtaliatory practicesand a plaintiff's
judicial complaint is thereby limited by éhscope of the investigation that can
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reasonably be expected tagrout of the administrativeharge of discrimination

or retaliation.See Gregory v. Georgia Dep’t of Human R855 F.3d 1277, 1279

80 (11th Cir. 2004). The proper inquiry isgtefore, whether tha@aintiff's judicial
complaint was like or related to, or grewt of, the adminisative allegationsSee

id. at 1280. Judicial claims are allowedhey “amplify, clarify, or more clearly
focus” the charges made before the ageaesl, given that we are reluctant to allow
procedural technicalities to bar Title VII claims, the scope of the administrative
charges should not be strictly constru&e idat 1279-80 (quotation omitted).

Basel v. Sec’y of Def507 F. App’x 873, 875 (11th Cir. 2013).

Although Endemano’s EEO complaints mayt have specifiée retaliation, the
complained-of conduct in the EEO filings includd@ June 2009 incident where Zloto issued a
LOC to Endemano for violatinthe annual leave policy, which eslbelieved was retaliation for
writing an email in which she expressed her dissatisfaction with manageBesitoc. 21-2 at 3.

As such, the OCRL’s investigation of herxsdiscrimination and hostile work environment
complaints could be reasonably expected toouar evidence of retatian. Given the strict
construction accorded to procedural bars tileTVII claims, the Court finds that Endemano’s
retaliation claim reasonably grew out of her EEO complai@se Gregory355 F.3d at 1280
(holding that a claimant’s taliation claim was not administtively barred for failing to
specifically allege retaliation on the EEOC chandgeere “[a]jn EEOC invegyation of her race and
sex discrimination complaintgading to her termination walihave reasonably uncovered any
evidence of retaliation.”). Notwithstandingighfinding, however, the Court does find that
Endemano’s retaliation claim with respectite June 2009 LOC is time-barred because she did
not consult with an EEO counselor withd days of the issuance of the LOSee supraPart
LA,

Moreover, even assuming that EndemanBEO complaints could have reasonably
uncovered evidence of retaliation for incidents occurongr afterSeptember 1, 2009, she has

failed to state a claim for retaliah with respect to such incidents. To establish a prima facie case
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of retaliation, a plaintiff must show that: (1)esbngaged in statutorily protected conduct; (2) she
suffered adverse employment action; and (3)ethsr‘some causal relation” between the two
events. Alvarez 610 F.3d at 1268 (quotingcCann v. Tillman526 F.3d 1370, 1375 (11th Cir.
2008)). To qualify as “statutorilgrotected conduct,”@laintiff’'s opposition must be to a “practice
made unlawful by [Title VII.]” Brush v. Sears Holdings Corpl66 F. App’x 781, 786 (11th Cir.
2012),cert. denied133 S. Ct. 981 (U.S. 2013). In thenended Complaint, there is atlegation

that Endemano expressed her opppasito purported sex discrimitian in the workplace at any

time prior to her filing of the EEO complaints. Accordingly, Endemano has failed to state a claim
for retaliation, and the Secretary’s Motion to Dismiss will be granted as to this claim.

C. Hostile Wor k Environment

The Supreme Court has held that “[w]henwwgkplace is permeated with discriminatory
intimidation, ridicule, and insult that is sufficiiynsevere or pervasive tter the conditions of
the victim's employment and create an abusive working environment, Title VII is violated,”
thereby giving rise to a hostilwork environment claimHarris v. Forklift Sys., In¢.510 U.S. 17,
21 (1993) (internal citations and quotations omittéggfore turning to the merits of Endemano’s
hostile work environment claim, the Court fiddresses the Secrgtarargument that under
National Railroad Passenger Corp. v. Morgab36 U.S. 101 (2002), and Eleventh Circuit
precedent interpretindMorgan any acts of discrimination oretaliation occurring before
September 1, 2009 are time-barred and cannobiEdered as part @&ndemano’s hostile work
environment claim.

In Morgan, the Supreme Court considered “whether, and under what circumstances, a Title
VII plaintiff may file suit on evets that fall outside [the timely-filing] period.” 536 U.S. at 105.
The Court separated its analysio two parts—one for “disete acts” of discrimination or

retaliation, and the other for hostilvork environment claimsSee id.at 110-21. The Court
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observed that “discrete acts” were those suchrasrtation, failure to promet denial of transfer,
or refusal to hire.Id. at 114. Those acts “are easy to idgritibnd each “conguites a separate
actionable ‘unlawful employment practice.il. The Court reiterated @inciple from its prior
holdings, observing that “discrete discriminatapgs are not actionable if time barred, even when
they are related to acts allegedimely filed charges,” becauseach discriminatory act starts a
new clock for filing charge alleging that act.”ld. at 113. The Court noted that untimely acts
could be used “as backgroundidance in support of a timelglaim,” but they could not
themselves form the basis for liabiliti/d. The Court distinguished digte acts from hostile work
environment claims, stating that “[h]ostile enviroemh claims are different in kind from discrete
acts” because “[t]heir very nature involves repeated condiattdt 115. With respect to hostile
work environment claims, the unlawful employmprdctice does not occan any particular day,
but rather “over a series of dagsperhaps years and, in direct gast to discrete acts, a single
act of harassment may no¢ actionable on its own.Td. Thus, the Court held that “[a] charge
alleging a hostile work environment claim . . illwmot be time barred so long as all acts which
constitute the claim are part of the same unlaefaployment practice and at least one act falls
within the time period” for filing the chargeld. at 122. Accordingly, “[a] court’s task is to
determine whether the acts about which an employee complains are part of the same actionable
hostile work environment practice, and if so,etlfer any act falls within the statutory time
period.” Id.

The Eleventh Circuit has placed great weightMorgans distinction between hostile
work environment claims and discretets of discrimination and retaliatiorsee McCann526
F.3d at 1378—79avis v. Coca-Cola Bottling Co. Consdb16 F.3d 955, 970 (11th Cir. 2008);

Smithers v. Wynne819 F. App’x 755, 756-57 (11th Cir. 2008hambless v. Louisiana-Pac.
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Corp, 481 F.3d 1345, 1349-50 (11th Cir. 20a&dbetter v. Goodyear Tire & Rubber Co., Inc.
421 F.3d 1169, 1178-80 (11th Cir. 200%ff'd, 550 U.S. 618 (2007). Discrete acts of
discrimination and retaliation “cannot be brougimder a hostile work environment claim that
centers on ‘discriminatory intimidation, ridicule, and insultiMitCann 526 F.3d at 1379 (quoting
Morgan 536 U.S. at 116). Hiringlecisions, work assignmentand instances of retaliation
constitute discrete acts thancat be considered part of a hileswork environment claimDavis,
516 F.3d at 970. Therefore, “[iJn @emining whether claims arariely, courts must distinguish
between allegations which charge discrete atw@iscrimination or refetion from allegations
that charge repeated acts ewents centering on discrimiman, intimidation, and ridicule.”
Freeman v. City of Riverdal&830 F. App’x 863, 866 (11th Cir. 2009). However, “[w]here [a
timely] discrete act is sufficiently related to a hostile work environment claim so that it may be
fairly considered part of the same claim, it ¢arm the basis for consideration of untimely, non-
discrete acts that are paftthe same claim. The pivotal @gtion is whether the timely discrete
acts are sufficiently related to thestile work environment claim.Chambless481 F.3d at 1350.

Turning to the allegations in the Amendedn@uaint, the Court notes that, as explained
previously, Endemano alleges only two timelysaeZloto’s rejection ofEndemano’s travel
voucher and FAM Kevin’s rescheduling of Endemarahities, both of which occurred in October
2009. See supraPart IllLA. UndemMorgan the nine untimely actscourring before September
1, 2009 are time barred unless they can be comsidert of the samgostile work environment
claim as one of the two timely actSee Morgan536 U.S. at 122.

The Secretary argues that, for one, FAMviké& rescheduling of Endemano’s duties
cannot be considered part of an actionable hostile work environment claim because there is no

allegation, nor can it be reasonably inferred, thatrescheduling was due to Endemanao’s sex.
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Doc. 21 at 13. The Secretary is correct. “Foaetrto be considered part an actimable hostile
work environment claim, it must be ¢& sexual or gendeelated nature.” Menefee v.
Montgomery Cnty. Bd. of Edud.37 F. App’x 232, 233 (11th Cir. 2005) (quotiGgipta v. Fla.
Bd. of Regents212 F.3d 571, 583 (11th Cir. 2000)). eTRourt has already found that the
Amended Complaint fails to include any allegatiaom which the Court can reasonably infer that
FAM Kevin’s modification of Endemans’schedule was due to her se&ee supraPart Ill.A.
Accordingly, this act cannot be considered péin actionable hostile work environment claim,
and cannot be used to “save” the untimely aMenefeel137 F. App’x at 233.

This leaves Zloto’s rejectionf Endemano’s travel vouchertag only timely act that could
potentially “save” the nine untimely acts to formastile work environment claim. The Secretary
argues that Zloto’s rejection of the voucher carirave” three of the untimely acts because they
are not sufficiently related toehvoucher incident. Doc. 21 88-14. These three untimely acts
are: (1) Zloto’s question toraale FAM, “Why? Do you want thuck her?”, when referring to
Endemano; (2) Zloto asking Endemano if she a&dtiot date” the night before; and (3) Zloto
asking Endemano, “Was someone nibbling on your ear last nigght”The Court, however, finds
that these three sexually-charged commentssaféciently related to Zloto's rejection of
Endemano’s travel voucher becauseewing the allegations ithe light most favorable to
Endemano, Zloto’s refusal to aotize reimbursement is the ma type of “discriminatory
intimidation, ridicule, and insult” that characterized the sexually-charged comn@&msnbless
481 F.3d at 1350. Accordingly, those three untinadts can be “saved” by the timely travel
voucher incident and asserted as pag single hostile work environment claim.

As to the remaining six untimely acts, the ®¢&ry seeks to exclude them on the basis that

they are discrete acts that were requiretbdaimely challenged as separate discrimination or
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retaliation claims, and that theare not sufficiently related to Zloto’s rejection of the travel
voucher. Doc. 21 at 14-16. The six untimely aces (1) Zloto sci@ming at Endemano, “How
can you be so dumb as to call Greg Mertz?” ipoese to her calling out @fork; (2) Zloto yelling
at Endemano regarding a memorandum she wabtait a flight attendant’s failure to follow
policy, and only stopping when a male FAM corraied her story; (3) Zloto screaming at
Endemano, “DO YOU HAVE A BRAIN?” and comingtm physical contact ith her; (4) Zloto
continuing to ask Endemano for a reason why slstakang sick leave after she complained about
it, even though Endemano felt uncomfortable dsiclg female medical issues; (5) Zloto requiring
Endemano to submit documentation for annual lesdeovertime justification when FAM Scott
was not required to do so; ang @oto screaming at Endemano and coming into contact with her
when she complained thidte LOC was retaliationld. The Court finds that each of the foregoing
acts are appropriately considered to be part osalbovork environment claim rather than discrete
acts, because they center on intimidation, ridicule, and irSe#.McCanrb26 F.3d at 1379. The
six acts are not hiring decisiongprk assignments, or instancesrefaliation, each of which are
deemed to be discrete ac&ee Davis516 F.3d at 970. Moreover, the acts are sufficiently related
to Zloto’s rejection of the traveloucher because they are partraf same pattern of intimidation,
ridicule, and insultChambless481 F.3d at 1350. Therefore, the six untimely acts can be “saved”
by the timely travel voucher incident and assgras part of a singleostile work environment
claim.

The Secretary also attempts to excludenfEndemano’s hostile work environment claim
her allegations that other womsaffered from Zloto’s abusive conduct. Doc. 21 at 14 n.7. The
Secretary acknowledges that anpdoger’'s conduct towards othemployees can be used in a

hostile work environment claimld. (citing Reeves v. C.H. Robinson Worldwide, ,15@4 F.3d

25



798, 811 (11th Cir. 2010)). Nonetheless, the Sagretsserts that Endemano failed to exhaust her
administrative remedies with respect to Zlst@busive conduct towadther women because
Endemano did not include thoseitents in her EEO complaintdd. The Court has only been
provided with the OCRL’s response rather tham délstual EEO complaints. Therefore, at this
stage of the litigation, the Court has insufficienformation to exclude the incidents. The
Secretary also attempts to exclude the other wsnecidents by arguing &t Endemano fails to
allege that she was aware of the incidents whiehostile work envinrement was ongoing. Doc.
21 at 14 n.7. However, construing the Ameahdgomplaint in the light most favorable to
Endemano, the Court finds that it can be readgnakerred that she knew about the incidents
during the hostile work environment periodcodrdingly, Zloto’s abusive conduct towards other
women can be considered as part nfi&@nano’s hostile work environment claim.

Finally, the Secretary argues that even & tmtimely acts can be considered part of
Endemano’s hostile work environment claim, fkmended Complaint fails to state a claim for
hostile work environment because the alleged harassment was not sufficiently severe and
pervasive.ld. at 16—19. To plead a claim for hostile werkvironment, the plaintiff must allege
that: (1) she belongs to a praist group; (2) she wasibjected to unwelcontfearassment; (3) the
harassment was based on her mestbprin the protected group; (4)was severe or pervasive
enough to alter the terms and conditions of @yplent and create a hostile or abusive working
environmentand (5) the employer is responsible faattenvironment under a theory of either
vicarious or direct liability. Edwards v. Prime, Inc.602 F.3d 1276, 1300 (11th Cir. 2010)
(emphasis added). Notably, however, “a Title ¥implaint need not allege facts sufficient to

make out a classic . . . prima facie case,” alghofit must provide enough factual matter (taken

26



as true) to suggest” intentional discriminatioBavis, 516 F.3d at 974 (internal citations and
guotations omitted).

The Court finds that Endemano has allegadugh factual matter which, taken as true,
states a plausible claim for hostile work enviremtn The Amended Complaint alleges that over
a roughly two-year period, Zlot made three sexually-chatjecomments to or regarding
Endemano, that he told an airlipassenger that she needed tslapped, and that he told another
female FAM where the mall was located and enaged her to go shopping while the men talked
business. When Endemano suggested, in a rooof fukn, that she woulile an EEO complaint
regarding one of the sexually-elgad comments, Zloto answered, “Go ahead, file it—you’re not
the first,” thereby leaving the impression that sexual harassment was tolerated and pervasive in the
workplace. In addition, the Amended Complaitkeges that Zloto screamed at Endemano on a
number of occasions, including twecidents where he came into contact with her. Furthermore,
the allegations reveal that Zloto’s requirement&onflemano were often different from those he
imposed on male FAMs, raising thrderence that he was attemptitegbully her due to her sex.
Taken together, and interpreted in the light most favorable to Endemano, these allegations
sufficiently claim that the harassment was severe and perfagieeordingly, the Secretary’s
Motion to Dismiss will be denied as to the hostile work environment claim.

Accordingly, it is herebyYDRDERED:

1. The Secretary’s Motion to Dismiss (Doc. 21ERANTED in part andDENIED

in part:

® For these reasons, the Court also rejectsStaretary’s arguments that Endemano does not
sufficiently allege that the abws conduct was relatetd her sex or thathe conduct interfered
with her work performanceSeeDoc. 21 at 18, 19.
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a. Counts | and Ill arBI SMISSED with preudiceto the extent they seek to
impose liability for actions occurrinbefore September 1, 2009, because
those actions are time-barred.

b. Counts | and Il arBI1 SMISSED without preudiceto the extent they seek
to impose liability for actions azurring on or after September 1, 2009,
because Endemano failed to state a claim upon which relief can be granted
as to such actions.

C. In all other respects, the&etary’s Motion to Dismiss BENIED.

2. To the extent that Endemano wishes {plead claims dismissed without prejudice,
she is granted leave file a Second Amended Complaint witRilVENTY-ONE

(21) days of the date of th@@rder, which cures the deficieies noted in this Order.

Otherwise, this action will proceed on the Amended Complaint.

DONE andORDERED in Orlando, Florida on March 19, 2014.

Charlene Edwards Honeywell ]

Jnited States District Judge

Copies furnished to:

Counsel of Record
Unrepresented Parties
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