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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

MICHELE CATHERINE CREASY,
Plaintiff,
-VS- Case No. 6:13-cv-400-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

MEMORANDUM OPINION AND ORDER

This cause came on for consideration witharat argument on review of the Commissioner’s
decision to deny Plaintiff’'s application for a petiof disability, disability insurance benefits, apd
supplemental security income. For the reason®sé herein, the decision of the Commissionef is

REVERSED and the matter BEMANDED for further consideration.
Procedural History

Plaintiff protectively filed her application on September 18, 2009, alleging disability as of June
1, 2009 (R. 141-55, 184). The onset date was later amended to March 1, 2010 (R. 23, 168). He
application was denied initially and on reconsitierg and Plaintiff requestexhd received a hearing
before an Administrative Law Judge (“the ALJ”). On August 5, 2011, the ALJ issued a dgcision
denying Plaintiff's applications (R. 20-37). TWA@peals Council denied Plaintiff's Request for
Review (R. 1-5), making the ALJ’s decision the final decision of the Commissioner. This fction
followed, and the parties consented to the jurisdiction of the United States Magistrate Judge. Th:

matter is now ripe for review under 42 U.S.C. 88 405(g) and 1383(c)(3).

Summary of Evidence Before the ALJ
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Plaintiff was 38 years of age as of the ALdé&ision (R. 44), with a high school educati

and one year of college (R. 44, 215) and past relevant work as a teacher, receptionist,

secretary, administrative clerk, and salesic(R. 30, 64-65, 173-78, 187-24)7). She claimed t@

be disabled due to “75 percent muscle loss and nerve damage to both arms” with resulti
numbness and limitation (R. 206).

Plaintiff's date last insured for disabililgsurance benefits was September 30, 2010 (R.

pon

medic

Ng pair

23).

Thus, the pertinent time period at issue for this applicaiahe onset date of March 1, 2010 throygh

the date last insured.

In the interest of privacy and brevity, thedmnce set forth in the ALJ’s decision will not |
repeated here, except as necessary to addressaibjections. In addition to the medical recor
of the treating providers, the record includesRiffis testimony and that of a Vocational Expe
written forms and reports completed by Plairdiffd her husband, and opinions from examining
non-examining consultants. By way of summary, the ALJ determined that Plaintiff has me
determinable impairments of bilateral deltowuscle loss with carpal tunnel syndrome 4
neuropathy, and migraine headaches (R. 25)fdund Plaintiff did not have an impairment
combination of impairments that meets or medjcalquals the severity of one of the list
impairments in 20 CFR Part 404, Subpart P, Ayipe 1 (R. 27). The ALJ made a specific findit
that Plaintiff's “medically determinable mentalpairments of adjustment disorder with depres
mood and mixed anxiety, considered singly and in combination, did not cause more than i
limitation in the claimant's ability to perform basic mental work activities and was ther
nonsevere.” (R. 25-26).

The ALJ then determined that Plaintiff had the residual functional capacity (“RFC”):

!As noted, Plaintiff also applied for Supplemental Security Income.

%Plaintiff does not challenge this finding in this appeal.
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to perform light work as defined 20 CFR 404.1567(b) and 416.967(b), except she
can only occasionally climb stairs, balance, stoop, kneel, crouch, and crawl; cannot
climb ladders, ropes, or scaffolds; carwotk in hazardous environments; cannot do
tasks requiring overhead reaching and cantbhe hands and arms for frequent (not
constant) grasping activities.

(R. 27).
The ALJ determined that claimant was capailperforming her past relevant work as

teacher, receptionist, secretary, administrativekckend sales clerk, and was therefore not und

disability at any time from the alleged onset date through the date of the decision (R. 30-31).

Standard of Review

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr
legal standard$/cRobertsv. Bowen, 841 F.2d 1077, 1080 (11th Cir. 1988nd whether the finding
are supported by substantial evidenRehardson v. Perales, 402 U.S. 389, 390 (1971). TH
Commissioner’s findings of fact are conclusive if supported by substantial evidence. 42
§ 405(g). Substantial evidenisemore than a scintillai-e., the evidence must do more than mer
create a suspicion of the existewta fact, and must include such relevant evidence as a reasq
person would accept as adequate to support the conclUstote v. Chater, 67 F.3d 1553, 156(
(11th Cir. 1995).

Where the Commissioner’s decision is supported by substantial evidence, the district cg

er a

pCt

192]

urt will

affirm, even if the reviewer would have reachecbatrary result as finder of fact, and even if {he

reviewer finds that the evidence preponderates against the Commissioner’s ddsisvards v.

Sullivan, 937 F.2d 580, 584 n.3 (11th Cir. 19983 nesv. Qullivan, 932 F.2d 1356, 1358 (11th Ci
1991). The district court must view the evidenca adole, taking into account evidence favoral
as well as unfavorable to the decisidinote, 67 F.3d at 156@ccord, Lowery v. Sullivan, 979 F.2d
835, 837 (11th Cir. 1992) (court must scrutinize the entire record to determine reasonablg

factual findings).
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Issues and Analysis

Plaintiff contends that the ALJ erred in thdt) he failed to consideall of the evidence o
record; 2) he failed to properly consider thetastnents and opinions of the long time treating
specialist; and 3) he failed to properly considairRiff's testimony as to the limitations suffered
a result of her medical conditions.

The five step assessment

The ALJ must follow five steps evaluating a claim of disabilitysee 20 C.F.R. 88§ 404.1520

416.920. First, if a claimant is working at a substhgainful activity, he is not disabled. 29 C.F.

8 404.1520(b). Second, if a claimant does not hayempairment or combination of impairments

which significantly limit his physical or mentaliity to do basic work activities, then he does 1

have a severe impairment and is not digabl@0 C.F.R. § 404.1520(c)Third, if a claimant’s

ain

AS

R.

ot

impairments meet or equal an impairment liste®l0 C.F.R. Part 404, Subpart P, Appendix 1, he is

disabled. 20 C.F.R. § 404.1520(d). Fourth, dlamant’s impairments do not prevent him frg

doing past relevant work, he is not disable20 C.F.R. § 404.1520(e). Fifth, if a claimant’s

impairments (considering residual functional capaage, education, and past work) prevent him

from doing other work that exists in the national economy, then he is disabled. 20
§ 404.1520(f).
The plaintiff bears the burden of persuasiaotigh Step 4, while at Step 5 the burden sh

to the CommissionerBowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). Here, the burden remg

C.F.R.

ifts

ined

with Plaintiff at all times, ashe ALJ concluded her findings by determining that Plaintiff cquld

return to her past relevant work at Step 4 of the evaluation.
Formulating the RFC
Title 20 C.F.R. 8404.1545(a)(3) requires the ALJ to consider all medical evidence

formulating a residual functional capacity. The AL3 haduty to make clear the weight accorde(
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each item of evidence and the reasons for hissicin order to enable a reviewing court

determine whether the decision was based on substantial eviGemeet v. Schweiker, 662 F.2d

731, 735 (11th Cir. 1981). Howeverhére is no rigid requirementahthe ALJ specifically refer tg

every piece of evidence in his decision, so long@a#thl's decision ... is not a broad rejection whj

ch

is ‘not enough to enable this Court to conclddat the ALJ considered [the claimant's] medigcal

conditions as a whole.”Dyer v. Barnhart, 395 F.3d 1206, 1211 (11th Cir. 200§)dting Foote v.
Chater, 67 F.3d 1553, 1561 (11th Cir. 1995)). The Court cannot make such a finding here.

According to the administrative record, Plaintiff began seeing specialist Paul Webster

M.D.,

in September 2009, for pain management (R. 400-01). As the Commissioner acknowledges in hi

brief, Plaintiff saw Dr. Welder on about twelve occasiofiem 2009 through 2010, including visi

on April 8, 2010, June 28, 2010, September, 27, 2010, and December 6, 2010 (R. 398, 400

S

01, 45

471, 473, 501, 503, 505, 507, 509, 511, 514). In the administrative decision, however, the ALJ

referenced only earlier treatment notes, stating:

However, by March 2010, Dr. Webster repdréedecreased range of motion in both
upper arms at the shoulders with problesaching overhead. The claimant held her
arms while walking and sitting. Howevehe otherwise had no gross motor deficits
and her muscle bulk and tone were normal. It was also noted that she had possible
decreased grip strength on both sides, butipéenfered with arexamination of her
triceps and biceps. (Exhibit 16F) It is unclear if the claimant saw Dr. Webster

since March 2010, as there are no treatment notes after this datdowever, as
discussed below, Dr. Webster prepagetieating physician questionnaire in April
2011. (Exhibit 21F). The claimant noted that she does not currently have health
insurance and has not treated with any dsci@side from Dr. Webster, regularly in

the last year.

(R. 29) (emphasis added).

As the record includes Dr. Webster’s treattn@otes after March 2010, the ALJ’s statem
to the contrary is plainly incorrect. Whilelamwledging that the ALJ's statement was “erroneoy
the Commissioner nonetheless contends that suahwastharmless as “the ALJ likely reviewed t

records (although not recognizing their date) becausidseto Exhibit 20F twee in his decision (R
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28, 29),” and “the treatment notes since Mie2610 (R. 501, 503, 505, 507) are substantially sin

ilar

to the March 2010 treatments notes (R. 471, 473), avith a few changes in physical examinatipn

findings.”

The Court does not find it “likely” that the ALJ reviewed records that he stated did not
Similarly, the Court cannot substitute the cosmus of counsel for findings of the AL3ee, e.g.,
Gunn v. Astrue, No. 1:06-cv-00205-MP-WCS, 2008 WL 216403,*12 (N.D. Fla. Jan. 23, 2
(“When this court judicially reviews an adminetive action of an agenf the executive branch
it may not substitute counsel's post hoc rationale for the reasoning supplied by the agency
It is not for this Court to determine whethee fhysical examination findings in the latter medi
records are “substantially similar” to earlier traant notes; nor to weigh the significance of &
change in Plaintiff’'s condition. Such fact-finding expressly reserved for the ALJ in the fi
instance.

As the ALJ must consat all of the medical evidence in formulating the RFC and the
reason to believe that he did not do so here, relisappropriate. Moreover, even if the regulatig
did not compel remand, the Court cannot find thatféilure to consider the latter medical reco
was harmless as the ALJ was required to consienotes as opinion evidence and the ALJ cd
not properly evaluate Dr. Webster’'s formal opimwithout reviewing all of his treatment notes.

Evaluating the opinion of a Treating Physician

The Eleventh Circuit has held that whenever a physician offers a statement ref
judgments about the nature and severity of a claimant’s impairrmahisl ng symptoms, diagnosis,

and prognosis, what the claimant can still do despite his or her impairments, and the clair]

physical and mental restrictions, the statetmisnan opinion requiring the ALJ to state with

particularity the weight given to it and the reasons ther&¥mschel v. Commissioner of Social

exist.

h08)

itself.”
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Security, 631 F.3d 1176, 1178-79 (11th Cir. 2011fiifjg 20 CRF 88 404.1527(a)(2), 416.927(a)(
Sharfarzv. Bowen, 825 F.2d 278, 279 (11th Cir. 1987).)
As noted by Plaintiff in her brief, the treatment notes for the four visits after March

indicate clinical examination findings of recurrgain despite prescriptions for narcotic medicati

decreased grip strength, dimpling in both armsjéeness with decreased range of motion in Qoth

arms, and an antalgic posture with the clainmatding the arms while trying to ambulate (Doc. 501-

508). Her prescriptions were changed to accommodate reportedly worsening syrptésithese
notes reflect symptoms, diagnosis and, to a limited extent, prognosis, they are “opinions
Winschel, and, as such, the ALJ is required to fully evaluate them. The failure to conside
records is, therefore, error und&mschel.

Moreover, as noted, Dr. Webster was Plairgtiffeating physician. Substantial weight m
be given to the opinion, diagnosis and medicadewe of a treating physician unless there is g
cause to do otherwiséee Lewisv. Callahan, supra; Edwardsv. Sullivan, 937 F.2d 580, 583 (11t

Cir. 1991); 20 C.F.R. § 404.1527(d). If a treating ptig®’s opinion on the nature and severity

" undel

these

ISt

pod

L

of

a claimant's impairmentss well-supported by medically acceptable clinical and laboratgry

diagnostic techniques, andigt inconsistent with the other substantial evidencia the record, thg

ALJ must give it controlling weiht. 20 C.F.R. 8§ 404.1527(d)(2) (phasis supplied). As such, an

ALJ cannot evaluate whether an opinion is “well supported” and consistent with other evi
without reviewing all of the evidence,dluding the physician’s own treatment records.
Here, in addition to the treatment records (which are themselves “opinions’Wimdeinel),

Dr. Webster provided an explicit opinion explaigiPlaintiff's diagnosis and condition, and noti

dence,

9

that Plaintiff had not receivedhg improvement despite treatment; had decreased concentratign and

sleepiness or malaise as side effects from theripesl medication; had interruption of sleep dug to

the circumstances of her conditions; and had complaints of daily fatigue and general
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consistent with a systemic response to the chymaiit, the side effects tie prescribed medication

and interrupted nightly sleep patterns (R. 519-52). Webster opined that Plaintiff is “unable fo

work full days at even sedentary typeswairk activity” (R 520). The ALJ acknowledged thi
opinion, but discounted it, as follows:

As for the opinion evidence, the undersigned gives limited weight to Dr. Webster
(Exhibit 21F) as many points are on issteeserved the Commissioner of the Social
Security Administration. 20 CFR 404.1527 and 416.92Gteover, Dr. Webster's
statements are a recitation of the compiats and there is no discussion showing
that those complaints are consistent with the medical historyDr. Webster has
been Ms. Creasy's treating physician for alttao years, and mveighing his opinion

the undersigned has been mindful that reegpecialist in pain management (20 CFR
404. 1527(d) and 416.927(d)). Dr. Websteraatied in April 2011, that the claimant
has neurological deficits and chronic patowever, according to Dr. Webster's
treatment notes, the claimant had relatiely normal physical examinations except

for a decreased range of motion in botlarms at the shoulder and in reaching
above the head with decreased sensant in the arms and a possibility of
decreased grip strength Moreover, Dr. Webster's remarks regarding anxiety and
depression must be viewed within the context of his actual treatment notes, which
affirmatively state that there is no memdoss and show normal mood and affect as
well as normal speech. Although, Dr. Websteeddhat the claimant had a dysthymic
mood and full but blunted affect duringdwisits in 201 0, these problems are not
associated with significant functional limitations. (Exhibit 16F). For the foregoing
reasons, the undersigned finds that Drb#fer's conclusions are not well supported
and are contradicted by substantial evidenneluding his own examination
findings and the claimant's description of her activities.

(R. 29-30 emphasis added).
Part of the reason offered by the ALJ for discting the opinion of the treating specialist

an alleged inconsistency with the doctor’s own exation findings and an absence of a showing {

the complaints are “consistent with her medicaldmst By failing to consider all of the treatment

notes, however, the ALJ was not awaralbbf the medical history and therefore could not poss

V)

is

hat

bly

evaluate whether this opinion was consistent witbinder these circumstances, a finding that fthe

opinion is inconsistent with Dr. Webster’s exantioa findings or Plaintiffs medical history is no

supported by substantial evidence. Remand for fudtwsideration of all of the medical evideng

and a re-weighing of the opinion in light of the complete record, is required.
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In recommending that the case be remandeadditional consideration of the evidence, {

Court does not imply that reconsid@on will lead to a differentltimate result. Rather, the Cou

he

It

recognizes that its task is not to weigh the ewden the first place, but to evaluate whether fthe

decision is properly supported and was reached bycapipin of the correct standards. As the inst

evaluation of the evidence does not comport with that standard, remand is neéessary.
Conclusion

As set forth above, the administrative demisis not supported by substantial evidence
is not in accordance with proper legadrsiards. As such, the decisiorREVERSED and the
matter is REMANDED to the Commissioner for additional proceedings not inconsistent witl
opinion. The Clerk is directed to enter judgiméor Plaintiff, under sentence four of 42 U.S.
8§ 405(g), and close the file.

DONE andORDERED in Orlando, Florida on November 7, 2013.

David A, Baten

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record

*Plaintiff also objects to the evaluation of her complaintsairi and limitations. As remand is necessary to cong
the medical evidence, the ALJ should look anew at Plaintifégations, including the alleged side effects of her medicsti
in formulating the RFC on a complete record.
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