D.B. v. Orange County, Florida et al Doc. 96

UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

D.B.,

Plaintiff,
V. Case No: 6:13-cv-434-Orl-31DAB
ORANGE COUNTY, FLORIDA,

Defendant.

ORDER

This matter comes before the Court without a hearing on the Motion for Summary
Judgment (Doc. 57) filed by the Defendant, Orange County, Florida (henceforth ptinetyQ,
the response in opposition (Doc. 64) filed by the Plaintiff, B.Bnd the reply (Doc. 70) filed by
the County.

l. Background

Except where noted, the following information is undisputed, at least for purposes of
resolving the instant motion. D.B. is a transgender, male to female, who was dthga@steen
with what is now known as gender dysphoria — a psychological disorder resulting from the
“disjunction between sexual identity and sexual ordganSee Brown v. Zavaras, 63 F.3d 967, 969
(10th Cir. 1995) (collecting cases that address gender dyaph®.B. has undergong number

of proedures as a resuf the gender dysphonia, including breastl cheek augmentation

1 As the victim of a sexual assault, the Plaintiff will be referred to in this opinignbyn!
initials.
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removal of the scrotum, and hormone therapy. (Doc. 64 at 3). As D.B. presents to theswaqrld a
female the Court will utilize feminine pronouns to refertterthroughout this opinion.

On or about April 23, 2008, D.B. was incarcerated in the Orange County Jail. (Doc.|57 at
2). It appears that D.B. was detained awaiting trial, rather than esstiieof a conviction, but
the parties are not clear on this point. D.Bswaially housed in the jail’s medical urdlue to
dog bites suffered during her arrest. At some doiBtwas tranterred from the medical unit to
a cell in the “Horizon Facility”. According to thenternal Affairs investigation conducted after
the events at issue in this case, the Horizon Facility shares some similaritiesevyatligtMain
Facility, in that ithouses inmates at a similar custody level as the Main Facility; however, the
“operational ad physical design [of the Horizon Facility] allows officers personal iotierawith
inmates housed ifHorizon Facility] units, thus minimizing major incidents and enhancing the
officer’s ability to quickly detect and defuse potential problems.” (B8d at 76).

On June 7, 2008, D.B. was scheduled to be moved from one cell to another within the
Horizon Facility, but refusetb relocate’ (Doc. 53-1 at 73).D.B. received a disciplinary report
due to the attempte@fusal, and was moved into thewcdl anyway. (Doc. 53-1 at 73).

On September 4, 2008, D.B. was found to be in possession of contraband; as a resylt, she
received another disciplinary report and wasisferred intahe Main Facility (also referred to as
“gereral population”) pending theutcome of a disciplinary hearing(Doc. 53-1 at 73). Shortly
after the transfer, D.B. notified a guard supervisor, Sgt. Patricia Vanireek (henceforth,

“VanBroekhoven”), that she was afraid to go igemeral population because of her transgend¢

-

2 The record does not reflect the reason D.B. sought to avoid this transfer.




staus. (Doc53-1 at 73. VanBroekhoven placed D.B. in protective custody in an area knov
as “Pod E,pending an investigation into whether protective custedy warranted

At the time such investigations were conducted by John D@Riavis”), an Inmate
Affairs officer who was responsible for making a recommendati@higheiranking officeras to
whether protective custody was warrantethe highesranking officer would then approve or
deny the request for protective custody.

After conducting an investigation on September 5, 2008, Davis made a recommendz
Captain Thomas Hungerford (“Hungerford”) that D.B.’s request be denied. D&lis t

Hungerford that he thought D.B. was not genuinely in fear but was instead tryvgdo a

discipinary confinement. (Doc. 50-2 at 15 Davis also noted that, although D.B. told him thpat

she did not feel safe in general population, she had resided in the Horizon Facility for
approximately three months without incident. (Doc. 53-1 at M)ingerfad followed D.B'’s
recommendation and denied the request for protective custody.

On October 10, 2008, after finishiagstint in disciplinary confineemt in an area known
as “Pod D,” D.B. was transferred into general population. Less than an houratfteartsfer,
D.B. again requested to be placed in protective custody, telling the guards, irs Danrids, that
“inmates were shaking their penises at [her]” aaging that thejwanted to have intercourse
with [her]”. (Doc. 50-2 at 1p D.B. was trangrred into protective custody pending the
investigation into her request. After interviewing D.B., Davis again recardekdenial

pointing out, among other things, that D.B. had resided in the Horizon Facility for appteki

3 Inmates in protective custody cells are housed alone. (D& aba).

4 In contrast with those inmates in protective confinement, who are gerfevatigd
alone, inmates in disciplinary confinement generally share a cell with ableasther inmate
and sometimes more than on¢Doc. 542 at 13).
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three months without incideft. (Doc. 53-1 at 74). Hungerford again followed the
recommendation and denied the request. (Do &55). D.B. was transferreait of protective
custody and ito a cell in the Horizon Facility. (Doc. 8Bat 74).

On November 18, 2008, D.B. again refused to be relocated to a different cell within t
Horizon Facility. (Doc. 53-1 at 75). D.B. received another disciplinary reporwas
transferred into Pod D, pending a disciplinary hearing. (Doc. 53-1 at 75). On NowZgnber

2008, D.B. again sought protective custody, informing the guards that she fearecekeally s

assaulted if she remained in general population. (Doc. 53-1 at 75). VanBroekhovenhitve

into protective custody pending an investigation into whether protective custsdyasanted.
(Doc. 53-1 at 75). Davis testified that he did not receive the proper paperwork to initiate a
protective custody investigationln the absence @hat paperwork, and based at least in part o
the two previous denial®avishad D.B. transferred out of protective custody on December 3
2008 without conducting an investigatiorfDoc. 531 at 75).

D.B. was transferred into Pod DOn Decembe8, 2008 she was transferred into a new
cell in Pod D, one that she shared with an inmate hameBadsly (“Bailey”). On December 8,
2009, Bailey sexually assaulted D.B. (Doc. 53-1 at 7Alter the attack, D.B. notified the
guards, andfter receiving medical treatmestie was transferred into protective custtatythe
remainder of her time at the Orange County Jail. (Doc. 56-3 at 11).

Bailey was convicted of sexual battdoy the attack on D.B. and received ay&ar
sentence (Doc. 644). A subsequent review by the County determined that Davis had not

conducted a thorough inquiry into D.B.’s requests for protective custodiangerford’s

5> At his deposition, Davis said he did not believe D.B.’s statements about the other
inmates’ conduct because he had caught her lying in the past. (Doc. 50r2 at 17
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decisions to deny those requests were not supported by objective facts and wepauntiat.im
(Doc. 57 at 16).

OnDecember 7, 2012 .B. filed the instant suit again®range County, Bailey, and 13
“John Doe” defendants, seeking to hold them responsible for the gsséittc. 1-1 at 3). As to
the County, D.B. has asserted a claim under 42 U.S.C. 81983 and a state law negligence c
By way of the instant motiorQrange County seeks summary judgment as to the Section 198
claim, only.
. Legal Standards

A. Summary Judgment

A party is entitled to summary judgment when the party can show that tmergenuine
issue as to any material fact. Fed.R.Civ.P. 56(c). Which facts are matgealdd on the
substantive law applicable to the cas&nderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106
S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986). The moving party bears the burden of showing {

genuine issue of material fact std. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 254

a

3

hat no

81

2553, 91 L.Ed.2d 265 (1986). In determining whether the moving party has satisfied its burden,

the court considers all inferences drawn from the underlying facts in aragitfavorable to the
party opposing the motion, and resolves all reasonable doubts against the moving party.
Anderson, 477 U.S. at 255, 106 S.Ct. at 2513.

When a party moving for summary judgment points out an absence of evidence on 3
dispositive issue for which the non-moving party bears the burden of proof at trial, thevnamn

party must “go beyond the pleadings and by [his] own affidavits, or by the depqsiinsmgers to

¢ D.B. subsequently attempted to substitute Davis in for one of the John Doe defend
but the statute of limitations had run. (Doc. 38).
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interrogatories, and admissions on file, designate specific facts shdairtpere is a genuine
issue for trial.” Celotex Corp., 477 U.S. at 324, 106 S.Ct. at 2553. Thereafter, summary
judgment is mandated against the nonmoving party who fails to make a showingsufdici
establish a genuine issue of fact for tridd. The party opposing a motion for summary
judgment must rely on more than conclusory statements or allegations unsupportgd. by fa
Eversv. Gen. Motors Corp., 770 F.2d 984, 986 (11th Cir. 1985) (“conclusory allegations withg
specific supporting facts have no probative value”).

The Court must consider all inferences drawn from the underlyingifaatBght most
favorable to the party opposing the motion, and resolve all reasonable doubts againstrige n
party. Anderson, 477 U.S. at 255, 106 S.Ct. at 2513. The Court is not, however, required t
accept all of the neamovant’s factual characterizations and legal argumeBesal v. Paramount
Pictures Corp., 20 F.3d 454, 458-59 (11th Cir 1994).

B. Section 1983 and Deliberate Indifference

Section 1983 provides in pertinent part:

Every person, who under color of any statute, ordinance, regulation,
custom, or usage ... subjects, or causes to be subjected, any citizen
of the United States ... to the deprivation of any rights, privileges, or
immunities sected by the Constitution and laws, shall be liable to

the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

42 U.S.C. 81983.Municipalities are considered “persons” that may be subject to a Section 1

claim. Monell v. Dept. of Soc. Svc. Of New York, 436 U.S. 658 (1978).
The Eighth Amendment, which applies to states via the Fourteenth Amendment, pro
the infliction of cruel and unusual punishmertiammv. DeKalb County, 774 F.2d 1567, 1571

(11th Cir. 1985). Under this provision, conditions of confinement may make intolerable an
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otherwise constitutional term of imprisonmenitd., citingIngrahamv. Wright, 430 U.S. 651, 669
n. 38 (1977).

States violate the Eighth Amément ifthey are deliberately indifferent to a prisoner’s
serious medical needs or if they fail to provide prisoners with reasonably agléapdtclothing,
shelter, and sanitatioh. Id. (citations omitted). The Eighth Amendment also obligates jditers

“take reasonable measures to guarantee the safety of the inm&tesiér v. Brennan, 511 U.S.

825, 832 (1994) (citations omitted)To survive summary judgment in a case alleging delibergte

indifference, a plaintiff must produce sufficient evidence of (1) a subdtaskiaf serious harm;

(2) the defendant’s deliberate indifference to that risk; and (3) causatiarter v. Galloway, 352

F.3d 1346, 1349 (11th Cir. 2003) (per curianDeliberate indifference has both a subjective a
an objective omponent:

We hold ... that a prison official cannot be found liable under the
Eighth Amendment for denying an inmate humane conditions of
confinement unless the official knows of and disregards an
excessive risk to inmate health and safety; the official imott be
aware of facts from which the inference could be drawn that a
substantial risk of serious harm exists, and he must also draw the
inference.... The Eighth Amendment does not outlaw cruel and
unusual “conditions”; it outlaws cruel and unusual “punishments”.

[A]n official’s failure to alleviate a significant risk that he
should have perceived but did not, while no cause for
commendation, cannot under our cases be condemned as the
infliction of punishment.

Farmer, 511 U.Sat837-38.

" While the Eighth Amendment only applies to confinement that occurs after and as
result of a conviction, the United States Court of Appeals for the Eleventh Circuitltidsaighe
due process clause of the Fourteenth Amendment provides the same minimum thasstoolde

conditions of confinement of pretrial detainees, amad least with respect to the basic necessiti¢s

of life — the Fourteenth Amendment rights of detainees may be defined by referencEighthe
Amendment rights of convicted inmatesd. at 1572-74. As the standards are the same, for
simplicity’s sake, the remainder of this opinion will only refer to the Eighth Amentindespite
D.B.’s (apparent) status as a pried detainee.




A municipality can be found liable under Section 1983 only where the municipality its
causes the Constitutional violation at issuespondeat superior or vicarious liability will not
attach under Section 1983Vionell, 436 U.Sat694-95 (1978). To impose Section 1983 liability
on a municipality, a plaintiff mustemonstratél) that her constitutional rights have been
violated; (2) that the municipality had a custom or policy that constituted delibetdteremce to
that constitutional right; and (3hat the policy or custom caused the violatiavdcDowell v.
Brown, 392 F.3d 1283, 1289 (11th Cir. 2004).

1.  Analysis

A. Excessive Risk

To prevail on her Section 1983 claim, D.B. must show that Orange County knew thaf
transgender inmates faced an esbee risk of sexual assaults from other inmates but disregar]
that risk, failing to take reasonable steps to prevent such asaadlthat this failure caused the
assault that she suffered. Orange County first arguesdhagender inmateid notface an
excessive risk of sexual assault. In support of this argument, Orange Coutgyopbithat some
of the corrections officers deposed for this case agreed with D.B. thajenales inmates were a
greater risk of assault, but others disagreadsiified that transgender inmates faced varying
degrees of risk, just as the rest of the jail population did. (Doc. 57 at 16). The Csrertyg a
that this shows that the risk of harm faced by D.B. did not rise to the levels found tebsiexc
or sulstantial in other casesuch asdale v. Tallapoosa County, 50 F.3d 1579 (11th Cir. 1995)
andMarsh v. Butler County, 268 F.3d 1014 (11th Cir. 200n(banc), abrogated on other
grounds by Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007).(Doc. 57 at 16).

Even if one assumes that the corrections officers’ testimony compels soictigsmon,

theirtestimony is not the entirety of the evidence regarding the risk of atszedtby transgende

elf
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inmates. Among other things, the Plaintiff has produced etgstimony fromValerie Jenness, :
sociologist and criminologistho has studied prison violengkat transgender inmates face
thirteen times the risk of sexual assault as that faced by other inmatewing/the evidence in
the light most favable to D.B., the Court cannot conclude that transgendeates fac&o
greater risk of sexual assault than other inmateblat the risk of assault they fasdess than
found to exist irHale or Marsh.

B. Deliberate Indifference

At the time of theassault on D.B., determinations regarding protective custody were
governed byOrange Countyorrections Department Administrative Ordi@: 300, titled “Special
Management Confinement”. (Doc. 51-7 at.16h pertinent part, that order provided that an
inmate would be admitted to protective custotiyhen there is documentation that protective
custody is warranted and no reasonable alternatives’eXiBoc. 517 at 25). Except where a
supervisor could make an immediate determination that protectitedgusas warranted, all
inmate requests for protective custody were to be “forwarded to the [Inrfiates Section] for
investigation” and were to be approved or disapproved within 72 hours. (Doc. 51-7 at 26-2
The order did not specify any criteriai¢h as, for example, transgender status) that were to b
investigated oconsidered in making the determination as to whether protective custody was

warranted.

7).
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The County argues that there is no evidence to support a finding that, at the time of the

assalt on D.B., it knew transgender inmafased a higher risk of sexual assault than other

inmates Moreover, the County argues, even assuming that it had such knowledge, there is

8 Protective custody was defined in 1.0. 300 as “[s]eparation from the tpoprdation
for inmates requiring protection from other inmates.” (Doc. 51-7 at 19).

no




evidencehat it disregarded that risk that it had put in place poiés such as Administrative
Order 1.0. 300 to address the risk of sexual assault in thearlong other things, the County
contends that there is no evidence of other sexual assaults against transgeattst the
Orange County Jaivhich would have put the County on notice that it needed to take additio
measures to reduce the risk they facelb be deliberately indifferent, a defendant must both
aware of facts from which the inference could be drawn that substéskiaf serious harm
exists, and he must also draw that inferend@urcell v. Toombs County, Ga., 400 f.3d 1313, 1319

(11th Cir. 2005).

hal

e

In responseD.B. argues that Orange County “had an alleged rape ... involving the same

issues and the same parties.” (Doc. 64 at I3)B. is referring to allegations iKnight v.

Orange County, Case No. 6:1tv-1813GAP-KRS (M.D.Fla. 2012), which was filed on
November 15, 2011. In his initial complaint, Knight, proceegirase, alleged that he was
rapedon September 13, 200§ three other inmates after a state court judge improperly resci
an order requiring him to be held in protective custody and after Davis and ctinés gvformed
the inmates in general population that Knight was a “snitch” and could be assadltagpad
without punishment. (Doc. 1 in Case No. 6141813 at 8). It does not appear that any
defendant was ever served with a copy of Knight's complaint. Two months aftes filed, the
case waslismissed for failure to prosecute. (Doc. 11 in Case No.&-11813).

Aside from the fact that Knight also made allegations involving Davis, themhag in
theKnight case that aids D.B. here. For one thing, aside from Knight's allegations 2011is
suit, there is no evidence that the rape actually occurred or that, if it did, thatuhty @as made
aware of it prior to the December 2008 attack on D.B. Moreover, Knight did not argjhe tha

was entitled tgrotective custody because of transgender status, but rather because he was

-10 -

nded




formerbail bondsman and informant for the Secret Service, F.B.l., Orange County Sine raf
State witness.” (Doc. 1 in Case No. 6rdt1813 at 8). In addition, Knight did not allege that
the protective custody policy was insufficient; rather, he alleged that theésgneouraged the
other inmates to attack him. Even assunairggendo that Knight wasaped knowledge of that
attack would not have put the County on noticatits protective custody policy was insufficient
to protect transgender inmates such as D.B.

Aside from theKnight case, the only evidence that D.B. points to on this point is
deposition testimony from Annette Colan, an investigator with Inmate Affairs who had work
for Orange County Corrections since 1987. (Doc. 51-1 at 4). In the course of disdussing {
Prison Rape Elimination Act, 42 U.S.C. § 147 (the “PRE#&ig, following exchange occurred
between Colemaand D.B.’s attorneyderemy Markman

Markman:  What I'm asking you about is the fact tljidie
PREA] was in place since 2003, the fact that Orange

County has had transgender inmates since they
opened, true?

Coleman:  Yes.
Markman:  Since you've worked thereaght?
Coleman:  Yes.

Markman:  And there have been prior incidents of assaults and
sexual batteries and everything else that you can
imagine against transgender inmates, true?

Coleman: True.

(Doc. 51-4 at 21). The transcript includes no further discussion of these incidents. This
exchange is far too vague to support a finding dh#te time D.B. was attack€tange County
knew that its policies, such as Administrative Order 1.0. 300, were insuffici@aldress the risk

of sexual assault faced by transgender inmates.

-11 -
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D.B. has failed to produce evidence from which a reasonable factfinder couldidetern
that Orange County was deliberately indifferent to the risk of sexual afszad by transgender
inmates’ Accordingly, the County is entitled to summary judgment as to D.B.’s Section 19§
claim.

In consideration of the foregoing, it is hereby

ORDERED that the Motion for Summary Judgment (Doc. 57) filed by the Defendant,
Orange County, Florides GRANTED.

DONE andORDERED in Chambers, Orlando, Florida on September 18, 2014.

(GRE(ﬁ)ﬁY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party

® This conclusion renders moot the separate issue of whether the County’s padiey cal
herto suffer a deprivation of her constitutional rights, and thus this opinion will not address i
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