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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
Inre:

LAND RESOURCE, LLC,

Debtor.

REALAN INVESTMENT PARTNERS,
LLLP and WEEKS-GREY ROCK, LLC,

Appellants,
V. Case No: 6:13-cv-476-0rl-36
LEIGH R. MEININGER, as Chapter 7
Trustee of the Estates of Land Resource,

LLC and Its Affiliated Debtors,

Appellee.

OPINION AND ORDER

This cause comes before the Court upon Appts Realan Investment Partners, LLLP
(“Realan”) and Weeks-Grey Rock, LLC’'s Weeks-Grey” and, together with Realan,
“Appellants”) appeal of the bankruptcy cosrtOrder (Doc. 1-3) guoving two agreements
entered into by Leigh Richard Meininger as Gbafy trustee (the “Triee”) of the bankruptcy
estates of the debtors, Land Resource, LLC (“LargbReee”) and certain affs subsidiaries (the
“Debtors”): (1) an agreement between the T@esand various parties the Ward Litigation
described below (the “Ward Settlement Agreemgerafid (2) an agreement between the Trustee,
on the one hand, and Bond Safeguard Insurance Company and Lexon Insurance Company
(collectively, the “Bond Safeguard Parties”), on the other hand (the “Euram Litigation

Agreement”). The Appellants filed a brief inpgort of their appeal (&c. 11), and the Trustee
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submitted an answer brief in opposition to theegbpDoc. 22). On November 12, 2013, the Court
held oral argument on the apped&eeDoc. 26. This Court hasnsdiction over this appeal
pursuant to 28 U.S.C. § 158. Upon due consiaeraif the record, thériefs, and the oral
argument, the Court has determined that tmdihgotcy court’s Order should be affirmed.

l. BACKGROUND
A. The Debtors’ Bankruptcies, the WardLitigation, and the Euram Litigation

The Debtors, including Land Resource, areliated companies that developed vacation
and second-home residential commties in the Southeast United Stat Doc. 1-3 at 2. Robert
Ward was the CEO and principal owner of Land®e&ce, and he servad the indemnitor for
certain bonds issued on bétaf Land ResourceSeeCompl.  13Bond Safeguard Ins. Co. et al.
v. James Robert Ward et,dNo. 6:11-cv-641 (M.D. Fla. Apr. 19, 2011). On October 30, 2008,
the Debtors filed separate votary petitions undeChapter 11 of the Bankruptcy Code, which
were eventually converted to cases under Chapaddrdered to be jointly administered on July
21, 2009. Doc. 1-3 at 2. A fevears prior to the Debts’ bankruptcy filingsRealan and Weeks-
Grey had each invested approximately $1 milliowme of the Debtors, LR Buffalo Creek, LLC
(“Buffalo Creek”). SeeAppellants’ Br. 2.

After the bankruptcy filings, the Trusteechthe Bond Safeguard Parties separately
commenced several actions against Robert Veaddcertain of his family members and related
entities (the “Ward Parties”) ith the intent of recoupingsaets which had allegedly been
fraudulently transferred from tHeebtors to the Ward Partieg.or one, the Trustee filed a claim
on behalf of the Debtors in a Florida probatearcinvolving the estate of Robert Ward’s deceased
wife, Diane Elizabeth Warfthe “Probate Action”).See In re Estate ddiane Elizabeth Ward
No. 2009-CP-002635-O (Fla. 9th Cir. Ct. J@¥, 2010). The Trustee also commenced two

separate adversary proceedings against the \Warties, alleging that they had been the



beneficiaries of fraudulent transéefthe “Adversary Proceedings”seeCompl.,Meininger v. J.
Robert WardIn re Land Resource, LUCNo. 6:10-ap-276 (Bankr. M.D. Fla. Oct. 29, 2010); Am.
Compl., Meininger v. Sarah Caitlin Ward et &lln re Land Resource, LDCNo. 6:10-ap-275
(Bankr. M.D. Fla. Oct. 29, 2010). In additidhe Bond Safeguard Parties, which had issued bonds
on behalf of Land Resource and its subsidigries to the bankruptcy filings, commenced two
separate actions of their own aggtithe Ward Parties in federasttict court (théBond Safeguard
Lawsuits”). SeeCompl.,Bond Safeguard Ins. Co. v.dhe Elizabeth Ward et alNo. 6:09-cv-
1504 (M.D. Fla. Sept. 1, 2009); Com@ond Safeguard Ins. Co. et al. v. James Robert Ward et
al., No. 6:11-cv-641 (M.D. Fla. Apr. 19, 2011). Thare also two other cas@volving the Ward
Parties and the Bond Safeguard Parties, omehimg a writ of attachment in Georgia (the
“Georgia Writ Action”) and the other involving garnishment action in Florida (the “Florida
Garnishment Action”). See Bond Safeguard Ins. Co. v. James Robert Viard1:09-cv-1858
(N.D. Ga. Oct. 8, 2009Bond Safeguard Ins. Co. v. James Robert Ward eNal. 2011-CA-
011116-O (Fla. 9th Cir. Ct. Aug. 31, 2011). The foregoing actions are collectively referred to as
the “Ward Litigation.”

The Trustee also commenced an adversary proceeding (the “Euram Litigation”) against
various joint venture partnerstbfe Debtors that had allegedly beka beneficiaries of fraudulent
transfers while the Debtors were insolve®eeCompl.,Meininger v. Euram, LLC et a{ln re
Land Resource, LLCNo. 6:10-ap-273 (Bankr. M.D. Fl&ct. 29, 2010). Realan and Weeks-

Grey were among the joint venture partnemmed as defendants in the Euram Litigati@ee id



B. The Ward Settlement Agreement

On May 1, 2012, the Trustee filed a motion quant to Federal Rule of Bankruptcy
Procedure 90¥%eeking the bankruptcy court’s approg@h settlement agreement between the
Trustee and the Ward PartieSeeDoc. 2;id. Ex. 1 (“Original Settlement Agreement”). The
settlement agreement was later supplemented to add certain terms and to add the Bond Safeguard
Parties as parties to the agreement, andaweiber 7, 2012, the Trustee filed a motion pursuant
to Bankruptcy Rule 9019 seekitite bankruptcy court'approval of this supplemented agreement
(the “Ward Settlement Agreement™geeDoc. 3-1;id. at 11-22 (“Supplement”). Under the terms
of the Ward Settlement Agreement, the Wardifs agreed to pay $925,000 to the Trustee in
exchange for the Trustee’s voluntaiigmissal or withdrawal of tHeebtors’ claims in the Probate
Action and the Adversary Proceedings, as wek asutual release and dethent of all claims
related to the claims in those proceedingSee Original Settlement Agreement 88 3, 4, 6;
Supplement § 1(&). The Ward Parties also agreed to coafewith the Trustin any disputes
arising from the Debtors’ bankruptcieSeeOriginal Settlement Agreement § 3. Moreover, and
of particular relevance to this appeal, thaisStee agreed to seek a bar order and channeling
injunction from the bankruptcy caduthe “Bar Order”) that would permanently enjoin the Trustee
and the Debtors’ creditors fropursuing any claims against the Mf&arties arising from, related

to, based upon, or deriving from the Debtors’ business activiies.id§ 5.

! Bankruptcy Rule 9019(a) provide¥On motion by the trustee aadter notice ana hearing, the
court may approve a compromise sattlement. Notice shall lggven to creditors, the United
States trustee, the debtor, and indenture trusteesovided in Rule 2002 and to any other entity
as the court may direct.” Fed. R. Bankr. P. 9019(a).

2 The Ward Parties also consented to the enteyfofal judgment againshem in the Adversary
Proceedings in the amount of $300,08&eSupplement § 1(d). The consent judgment would be
held by the Trustee in escrow pending the Trustescteipt of the settlement payments from the
Ward Parties, at which point the consent judgment would be Vabid.



In addition, the Ward Settlement Agreemprvided the Bond Safeguard Parties with a
limited carve-out from the Bar Order in the form of a “Coblentz Agreeréetiveen the Bond
Safeguard Parties and the Ward Parti8seSupplement § 1(a); Doc. 3-1 at 23-37 (“Coblentz
Agreement”). Under the Coblentggreement, the Bond Safeguard Parties retathedight to
pursue a consent judgment of $40,410,729.03 in the Bond Safeguard Lawsuits, with the proceeds
to be satisfied solely from Robert Ward’s insurBeeCoblentz Agreement 88§ 2-5, 8. The Ward
Settlement Agreement further provided that 90%rof net recovery (after reimbursement to the
Bond Safeguard Parties of theipfgssional fees and costs) from the insurer in the Bond Safeguard
Lawsuits would be paid to the Bond Safeguardi®artvith the remaining 10% to be paid to the
Trustee. SeeSupplement § 2(b). The Bond Safeguard Pa#dleo agreed to sBolve the writ of
attachment it had obtained against Rob&drd in the Georgia Writ Action.SeeCoblentz
Agreement § 6(c). The Trustee asserted tlea¥Ward Settlement Agreement, in conjunction with
the Euram Litigation Agreement described below, would result in an approximately $50 million
reduction in the Bond Safeguard Partiedlowed claims against the Debtors—from
$89,778,000.02 to $41,918,810.21—as well as a reclestsiin of such claims from
administrative priority claims to general unsecured claieeDoc. 3-1 at 7; Doc. 3-Ex. 1
(“Euram Litigation Agreement”) § VIII.

C. The Euram Litigation Agreement

On November 7, 2012, the Trustee filed atior pursuant to Bankruptcy Rule 9019

seeking the bankruptcy court’'s@pval of a separate agreembatween the Trustee and the Bond

3 This type of agreement, first recognizeddablentz v. American Surety Co. of New Ydd6

F.2d 1059 (5th Cir. 1969), involves an agreement for entry of a consent judgment against an
insured in situations where tivesurer declines to defend offers to defend under a reservation

of rights. Mid-Continent Cas. Co. v. Am. Pride Bldg. C601 F.3d 1143, 1147 n.2 (11th Cir.
2010). In return for a stipulatga@dgment, the claimant agrees tmexecute against the insured.

Id.



Safeguard Parties (the “Euram Litigation Agreement’ypee Doc. 3-2; Euram Litigation
Agreement. Under the terms of the Eurartightion Agreement, the Bond Safeguard Parties
agreed to fund all of the prafsional fees and costs up to $750,8880ciated with or related to
the Trustee’s prosecution of the Euram LitigaticdBeeEuram Litigation Agreement 8 Il. In
exchange, the Bond Safeguard Panieuld receive a specified pami of any award or settlement
in the Euram Litigation, as set forth in a distribution scheddee id 88 II(a)(4), llI-VI. For
example, with respect to the first $300,000 infessional fees and costs funded by the Bond
Safeguard Parties, the Bond Safeguard Partmddmeceive: 80% ofrey net recovery (after
reimbursement to the Trusteeasfy outstanding professional fessd costs and reimbursement to
the Bond Parties of the amount funded) ug$19000,000; 55% of any net recovery between
$1,000,001 and $2,000,000; 45% of any nebvery between $2,000,001 and $3,000,000; and
35% of any net recovery in excess of $3,000,000, thighbalance in each case to be retained by
the Trustee.See id§ 11l.* The Trustee would maintain ultiteacontrol over the prosecution of
the Euram Litigation, but would be requiredgimvide monthly updates to the Bond Safeguard
Parties and consult with the Bond Safeguard Paptier to settlement or dismissal of any portion
of the Euram LitigationSee id§ 11(a)(1) & (2). If the Bond Safeguard Ras did not agree with

a decision by the Trustee to settle or d&smany portion of the Euram Litigation, the Bond
Safeguard Parties would haveetbption to either (1) prosecutbeir own objections in the
bankruptcy court proceedings oi (fay the Trustee the propossettlement amount, continue to

fund the Euram Litigation in whole, and retaitleenent authority over the specific compromise

4 The Trustee’s law firm agreed to freeze its hotalgs to those in eftt in 2012 for the duration
of the Euram Litigation.SeeEuram Litigation Agreement § ll(a)(5).



of the Euram Litigation to whicthey objected, while maintainingahight to collect 100% of any
recovery resulting from that psct of the Euram LitigationSee id§ VII.

D. The Bankruptcy Court Proceedings

Realan and Weeks-Grey filed objectionsthe Trustee’s motions to approve the Ward
Settlement Agreement (in both its original foamd as supplemented), arguing that the Bar Order
could be entered only in an adversary proceeding, and that the bankruptcy court had neither the
judicial authority nor subject matterrisdiction to enter the Bar OrdefSeeDocs. 2-3, 3-6. In
addition, Realan and Weeks-Grey argued thatBar Order was overbroad because it would
extinguish claims that third parties, such asntkelves, had against the Ward Parties that arose
independently of the Debtgrbusiness activitiesSeeDoc. 2-3. For example, Realan and Weeks-
Grey asserted that the Bar Order would enjoin tirem bringing state lawlaims for fraud arising
out of representations made by the Ward Partiesrmection with the sale of interests in Buffalo
Creek to Realan and Weeks-Greyee id Lastly, Realan and Weeks-Grey objected to the Ward
Settlement Agreement’s lack afproposed allocation of settlentgoroceeds among the Debtors.
Seeid

Realan and Weeks-Grey also filed an otiggcto the Trustee’s motion to approve the
Euram Litigation Agreement.SeeDoc. 3-6. First, they asserted that the Euram Litigation
Agreement would improperly excuse the Trusteebunsel from filing fee applications and
obtaining court approval of requested feBse id Second, they claimed that the Euram Litigation
Agreement amounted to an improper sale ofTthestee’s rights in th&uram Litigation to the
Bond Safeguard Parties and was not in tret inéerest of th®ebtors’ estatesSee id

On January 22, 2013, the bankruptcy courtredtan Order overruling Realan and Weeks-
Grey'’s objections and approving both the Ward Settlement Agreement and the Euram Litigation

Agreement.SeeDoc. 1-3. With respect to the Bar Order, the bankruptcy court concluded that it



had the authority and jurisdiction to enter Ber Order because there was a nexus between the
barred claims and the bankruptcy cakk.at 6. The bankruptcy cduiound that the Bar Order
was fair and equitable because it would save tH#dD€ estates considerable litigation costs and
provide them with a cash paymeritd. Moreover, the bankruptcy court concluded that the Bar
Order was not overbroad because it did not bar clammslated to the Debtors’ business activities.
Id. at 6—7. The bankruptcy courtettefore, found that the Ward Settlement Agreement was fair,
reasonable, and in the best interest of the est&deat 7. The bankruptcy court made the same
finding with respect to the Euram Litigation Agment, opining that without the agreement, the
estates would not have sufficient fundettectively pursue the Euram Litigatiold. Moreover,

the estates would lose nothing ietBuram Litigation was unsuccessfld. On February 5, 2013,
Realan and Weeks-Grey filed a Notice of Appeal of the bankruptcy coudes, giving rise to

the instant appealSeeDoc. 1-1.

Il. STANDARD OF REVIEW

The district court functions as an appelledert in reviewing desions of the bankruptcy
court. In re Colortex Indus., Inc19 F.3d 1371, 1374 (11th Cir. 1994). Legal conclusions of the
bankruptcy court are reviewet® novo In re Globe Mfg. Corp.567 F.3d 1291, 1296 (11th Cir.
2009). Findings of fact ameviewed for clear errorld. “A factual finding is clearly erroneous
when although there is evidenceswapport it, the reviewing coudn the entire evidence is left
with the definite and firm conviction that a mistake has been committddriissette-Brown v.
Mobile Infirmary Med. Ctr. 506 F.3d 1317, 1319 (11th Cir. 200{ternal citations and
guotations omitted). However, a bankruptcy caudicision to approve a settlement agreement
is reviewed under the abusédiscretion standardln re Chirg 567 F.3d 1307, 1311 (11th Cir.

2009).



II. DISCUSSION
A. Legal Framework

In deciding whether to appve or disapprove a proposedtisgnent, a bankruptcy court
must consider the four factors set forth by the Eleventh Circuit i@ Justice Oaks I, Ltd898
F.2d 1544 (11th Cir. 1990):

(a) The probability of success in the litigen; (b) the difficultes, if any, to be

encountered in the matter of collection;tf® complexity of th litigation involved,

and the expense, inconvenience and delay necessarily attending it; [and] (d) the

paramount interest of theextitors and a propeleference to thereasonable views
in the premises.

Id. at 1549. A bankruptcy court doest abuse its discretion ipproving a settlement agreement
unless the agreement “fall[s] below the lowgsint in the range of reasonableneds.te Martin,
490 F.3d 1272, 1275 (11th Cir. 2007).

When a settlement agreement contains a bar,additional inquiry is required. First, the
bankruptcy court must determine whether it hagect matter jurisdiction over the barred claims.
In re Munford, Inc.97 F.3d 449, 453 (11th Cir. 1996). Fae trankruptcy court texercise subject
matter jurisdiction, there must be “some nexhstween the barred claims and the bankruptcy
case. Id. The test is whether assertion of therokiproposed to be barred “could conceivably
have an effect on the estate lgeiadministered in bankruptcy.”ld. (internal citations and
guotations omitted). In other words, the barrednes are sufficiently related to the bankruptcy
case “if the outcome could alter the debtor’s righddilities, options, ofreedom of action (either
positively or negatively) and which in any wegpacts upon the handling and administration of
the bankrupt estate.ld. (internal citations and quotations omitted).

After determining jurisdiction, the bankruptcgurt must decide whether the bar order is
“fair and equitable.” Id. at 455. In making such a determination, the bankruptcy court should

consider: (1) the interrelatednexdsthe claims that the bar omdprecludes; (2) the likelihood of



nonsettling defendants to prevail thhe barred claim; (Ihe complexity of tk litigation; and (4)
the likelihood of depletion of the seurces of the settling defendanid.

B. The Bankruptcy Court Did Not Err in Approving the Ward Settlement
Agreement

1. The Bankruptcy Court Had the Constitunal Authority to Approve the
Ward Settlement Agreement and Its Bar Order

Appellants offer several arguments for wthys Court should overturn the bankruptcy
court’s approval of the Ward Settlement Agreemdritst, they assert that the bankruptcy court
lacked the constitutional authority to enter adraer prohibiting third parties from bringing state
law claims against the Ward Parties, citiogthe Supreme Court’s recent decisiorSiern v.
Marshall, 131 S. Ct. 2594 (2011)SeeAppellants’ Br. at 9-10. T Trustee, on the other hand,
maintains that thé&ternCourt’s holding was a narrow one and does not impact a bankruptcy
court’s authority to enter a bar order in approving a settlement agreeSesfippellee’s Br. at
8-10. After a thorough review &ternand the cases interpretingtitjs Court agrees with the
Trustee.

In Stern the Supreme Court considered whether a bankruptcy court had exceeded its
statutory and constitutional dafrity by entering a final judgmenh a state law counterclaim to a
proof of claim that had bedited in the bankruptcy of Vidke Lynn Marshall(“Vickie”), known
widely to the public as Anna blble Smith. 131 S. Ct. at 2600-01. The proof of claim had been
filed by E. Pierce Marshall (“Pierce”), the son\aEkie’s deceased husband, and sought recovery
from Vickie’'s bankruptcy estate for a defamatadaim filed by Pierce against Vickie in the same
bankruptcy proceedingsd. at 2601. Vickie’s counterclaim to Peer's proof of claim alleged that
Pierce had tortiously interfered with an initence gift she expected from her husbaltti.

In a lengthy opinion, the SuprenCourt first addressed thatttory question, holding that

the bankruptcy court had the statutory authatyenter a final judgment on the counterclaim,

10



because the counterclaim was a “core proceedindér 28 U.S.C. § 157(b)(2)(C) that arose under
Title 11 or a case under Title 21ld. at 2604-05. The Court then turned to the constitutional
question of whether a bankruptcy court judgeaason-Article Il judge, could enter a final
judgment on the state law counterclainthout running afoul of Article Ill. See idat 2608-20.
The Court referred to its seminal decisioiNiorthern Pipeline Construction Co. v. Marathon Pipe
Line Co, 458 U.S. 50 (1982), where the Court hiidt the Bankruptcy Acof 1978 violated
Article Il in granting ron-Article Il bankrugpcy judges the statutory dudrity to decide a state
law contract claim against an entity that was not otherwise part of the bankruptcy proceedings.
Stern 131 S. Ct. at 2609-10 (citindorthern Pipeline458 U.S. at 87). However, t&ternCourt
observed that the plurality iNorthern Pipelinehad recognized a categoof cases involving
“public rights” that Congressould constitutionally assign to non-Arteclll legislative courts for
resolution. Id. at 2610. Under th&lorthern Pipelineplurality’s iteration,the “public rights”
exception extended “only to matters arisibgtween’ individuals rad the Government ‘in
connection with the performance of the constitodil functions of the escutive or legislative
departments . . . that historically could haeet determined exclusively by those’ branchég.”
(quotingNorthern Pipeline458 U.S. at 67—-68).

TheSternCourt, however, explained that its cases subsequblairtbern Pipelineejected
the limitation of the public rights exceptiondotions involving the Government as a paity.at
2613. Thus, the public rights exception could apply “to cases irhvilicclaim at issue derives

from a federal regulatory scheme... In other words, it is stithe case that what makes a right

5> Section 157 allows bankruptcy judges to entealfjudgments in “all core proceedings arising
under title 11, or arising in a @sinder title 11.” 28 U.S.C. § 157(b)(1). “Core proceedings”
include “counterclaims by the estate against persons filing claims against the e$tatg.”
157(b)(2)(C).

11



‘public’ rather than private is thahe right is itegrally related to partidar Federal Government
action.” Id. The Court, by way of example, cited to its decisioffmomas v. Union Carbide
Agricultural Products Cq.473 U.S. 568 (1985), where it heluat a federal stute requiring
compensation disputes between data-sharing aniep to be decided liynding arbitration did
not violate Article Ill, because “[a} right to compensation . . . results from [the statute] and does
not depend on or replace a righstech compensation under state la8tern 131 S. Ct. at 2613
(citing Thomas 473 U.S. at 584). Turning to the facts before it,3teyrnCourt concluded that
Vickie’s state law counterclaim did not fall withilhe public rights exception because her claimed
right to relief did not flow frona federal statutory scheme and ddd fit within any of the Court’s
other iterations of the exceptioid. at 2614-15.

The Court also went to great lengths t@cejVickie's argument tit the bankruptcy court
had the authority to enter a judgn on her state law counterclaim by virtue of the fact that the
counterclaim was filed against Pierce’s prob€laim in the bankruptcy proceedingd. at 2615—

18. To the Court, the critical question was not Wwaet proof of claim had been filed, but rather
“whether the action at issue stems from the bankyuipself or would necessarily be resolved in
the claims allowance processld. at 2618. In answering thiguestion, the Court found that
adjudication of Pierce’s proof aflaim for defamation would natecessarily resolve Vickie's
counterclaim for tortios interference.ld. at 2617-18. Moreover, the Court concluded that
Vickie’s counterclaim was “in no way derived fraadependent upon bankraptaw; it is a state
tort action that existaithout regard to any Imkruptcy proceeding.”ld. at 2618. Accordingly,
the Court ruled against Vickie, holding that a bapitcy court “lack[s] theonstitutional authority

to enter a final judgment on a sdaw counterclaim that is not resolvedlire process of ruling

on a creditor’s proof of claim.ld. at 2620. The Court stressed titatholding was a “narrow”

12



one and that its decision did rfoteaningfully change[ ] the divisn of labor” béween bankruptcy
courts and Article 11l courtsld.

Courts considerinterris reach have uniformly concluded tt&ternhad little impact on
bankruptcy courts’authority to enter final orders dnjudgments on mains to approve a
settlement pursuant to Bankruptcy Rule 9018|uding those containg bar orders. Iin re
Okwonna-FelixNo. 10-31663—-H4-13, 2011 WL 3421561 (Bankr. S.D. Tex. Aug. 3, 2011), the
bankruptcy court held th&terndid not deprive the court of themstitutional authority to enter a
final order on a motion to approve a settlemerthefdebtor’s state law breach of contract claim
against his homeownerissurance companyd. at *4-5. The court reasoned that state law had
no equivalent to Bankruptcy Rule 9019, and thed#ion of the motion to approve the settlement
was based entirely on federal bankruptey és developed by federal courtd. at *4. Therefore,
Sterndid not apply.1d.®

In In re Madoff 848 F. Supp. 2d 469 (S.D.N.Y. 2013jf'd, 2014 WL 103988 (2d Cir.
Jan. 13, 2014), the district court consideredhiekruptcy court’'s approval of a settlement and
entry of a bar order arising from Bernard Madoff's multi-billion dollar Ponzi scheme and the
ensuing bankruptcy of his securities firlBernard L. Madoff Investment Securities LLC
(“BLMIS”). Id. at 472. After BLMIS had been placéd liquidation, the bankruptcy trustee
commenced adversary proceedings againsticerilleged co-conspirators of Madoff (the

“Picower Defendants”).ld. at 473—74. The bankruptcy trusteesetually reached a settlement

® The court held that, alternatively, everSiierngoverned, the public rights exception applied
because the key issue in deciding whether toayepthe settlement was the authority to exempt
property from the estatender the Bankruptcy Codé€kwonna-Felix2011 WL 3421561, at *5.
Because this determination was inextricably tied to the federal bankruptcy scheme and involved
the adjudication of rights created by the BankzypCode, the court concluded that the public
rights exception allowed it to emta final order on the motiond.

13



with the Picower Defendants whereby the wastvould dismiss the adversary proceedings in
exchange for a substantial payment byRimwer Defendants to the BLMIS estald. at 476.

As a condition of the settlement, the trustee agreed to seek a bar order prohibiting claims against
the Picower Defendants that wereidative of claims that could a been brought by the trustee.
Id. Two individuals who had sued the Picowefddglants in a separate action, and whose claims
would be barred, objected to the settlement and bar olderThe bankruptcy court granted the
trustee’s motion to approve thetsement and the bar order, atfé two individuals appealedd.

On appeal, the district court affirmedd. at 491. The districtaurt, emphasizing the narrow
holding inStern rejected the argument that the bankruptoyrt lacked the constitutional authority
to approve the settlementd. at 483 n.5. In the district court’s vieBterndealt only with a
bankruptcy court’s entry of #nal judgment, and therefoid not intrude on b&ruptcy courts’
authority to approve settlementragments under Bankruptcy Rule 9018.

Finally, inIn re Ambac Financial Group, IndNo. 10-B-15973 (SCC), 2011 WL 6844533
(S.D.N.Y. Dec. 29, 2011)ff'd, 487 F. App’x 663 (2d Cir. 2012), the debtor filed a motion
pursuant to Bankruptcy Rule 9019dpprove a settlement withasieholders who had filed class
actions against the debtdd. at *1. The settlement was conditioned on receiving a bar order from
the bankruptcy court releasing and barring claims asserted in separate shareholder derivative
actions against the debtor’s officers and directdds. The plaintiff in oneof those shareholder
derivative actions, whose claims would be bdr@bjected to the settteent and bar orderld.

After the bankruptcy court approvéite settlement and entered the bar order, the plaintiff in the
shareholder derivatévaction appealedld. On appeal, the districourt affirmed, rejecting the
argument that the bankruptcy court lacked atutginal authority to approve the settlement and

enter the bar ordedd. at *7. The district court explained:

14



The full reach ofSternhas yet to be determined, but it is clear that the case does
not implicate the approval skttlements, relating to property of the debtor’s estate,
under Rule 9019. It suffices to note tharthis a fundamental difference between
a court’s entry of a finahinding judgment on the merité a claim and its approval

of a settlement of that claimn re Wash. Mut.No. 08-12229(MFW), 2011 WL
4090757, at *4 (Bankr. D. De$ept. 13, 2011) (citinlylatsushita Elec. Indus. Co.

v. Epstein 516 U.S. 367, 382, 116 S. Ct. 873, 134 L. Ed. 2d 6 (1996¢);also
Stern 131 S. Ct. at 2615 (emphasizing tha&g‘entry of a final, binding judgment”

is an exercise of judicial power). Whiternmay implicate a bankruptcy court’s
authority to effectuate therimer, it does not affect thewart’s ability to engage in
the latter. Indeed, the permissive netard that bankruptcy courts apply in
reviewing settlements under Rule 9019—thiee the settlement is above “the
lowest point in the range okasonableness’—illuminates the distinct nature of
settlement review as compared to final adjudicatibmre Wash. Mut.2011 WL
4090757, at *5. Thus, there was no consohal infirmity in the bankruptcy
court’s issuance dhe 9019 Order.

Ambag 2011 WL 6844533at *7. See also In re ISE CorpNo. 10-14198 MM 11, 2012 WL
1377085, at *4 (Bankr. S.D. Cal. Apr. 13, 2012) (dodmg that the courhad constitutional
authority to enter a final ordeon a motion for settlement mwant to Bankruptcy Rule 9019
because Stern. . . and its narrow limit on bankruptcpurt jurisdiction does not extend to the
compromise and settlement of a claim whicindisputably property o& debtor’s estate.”)n re
Washington Mut., Inc461 B.R. 200, 213-17 (Bankr. Del. 2011) (concluding th&terndid not
deprive bankruptcy courts of the constitutionathauity to enter final orders on motions to
approve settlements, because approval of sedtiesnby such courts is a “firmly established
historical practice,” and there &sfundamental difference between approval of settlement claims

and a ruling on the merits of the clains).

" Another court, while not direlgtaddressing motions to comfi a compromise under Bankruptcy
Rule 9019, discussed the effectStérnon bankruptcy courts’ authority to enter final orders and
judgments in other “core proceedings” under 28 U.S.C. § 8&€ln re Safety Harbor Resort &

Spa 456 B.R. 703 (Bankr. M.D. Fla. 2011). 3afety Harborthe bankruptcy court, in confirming

a Chapter 11 plan, concluded that it had the constitutional authority to approve a creditor’s
proposed “lock-up” restrictions on non-debtor gudors of the debtor, where the plan included

an injunction protecting the guarantérsm being sued on the guarantidd. at 719. The court
observed that th&tern opinion, which addressed bankruptcgurts’ authority to enter final
judgments on state law counterclaims under § J82)Y&), did not purpdrto limit bankruptcy
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This Court agrees with these precedents and concludeSténashould not be extended
beyond its narrow holding. Th8tern Court merely held that bankruptcy courts lack the
constitutional authority to enta final judgment on a state lawunterclaim that is not resolved
in the process of ruling onaeditor’'s proof of claim.Stern 131 S. Ct. at 2620. The Supreme
Court emphasized that it was prdddressing the “neow” question beford, that Congress had
exceeded the limitations of Article 11l “in one istéd respect,” and that the Court’s holding did
not “meaningfully change[ ] the division ofdar” between bankruptcyoarts and Article 1l
courts. Id. Thus, there is no reason to believe thrnintended to limit bankruptcy courts’
authority to approve settlementsaéims that are property of tliebtor’'s estate. Moreover, in
this case, the bankruptcy cowid not enter a judgment on the nite of any of Appellants’
potential state law claims against the Ward Ddéats. Rather, the amti taken by the bankruptcy
court was approval of a settlement agreementuaimtsto Bankruptcy Rul®019. In contrast to
the state law counterclaim at issueStern the approval of a settlemieagreement is governed by
the Federal Rules of Bankruptcy Procedure &ukral case law interpreting those Rules.
Accordingly, Stern is inapposite. Appellants are theyef incorrect in aerting that the
bankruptcy court exceeded its constitutionalhatity in approving the Ward Settlement
Agreement and the Bar Order.

2. The Bankruptcy Court Had Subject Matferisdiction to Approve the Bar
Order

Appellants next argue that thankruptcy court lacked subjamatter jurisdiction to enter

the Bar Order, contending that thbankruptcy court eoneously appliedMunford supra in

courts’ authority to adpicate other “core proceedjs,” such as a confirmation of a plan under 8
157(b)(2)(L). Id. at 715-19. Because the “lock-up” restocis were an integral part of the
bankruptcy court’s order confirmirthe plan, the court concludedatht had authority to impose
the restrictions.ld. at 719.
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holding that the enjoined claims hadhexus to the Debtors’ case&deeAppellants’ Br. at 7-9. In
Munford a Chapter 11 debtor in possession comoed an adversary proceeding against a
valuation firm, a bank, former offers and directors, and certain shareholders, seeking to avoid
transfers of property, disallow contract clajna&id recover monetary damages arising from a
leveraged buy out (“LBO”) that allegedly forcdee debtor into bankragy. 97 F.3d at 452. The
debtor alleged that the valuai firm failed to exercise reasdsla care in issuing a solvency
opinion in connection with the LBGnd that the debtor’'s payment to the valuation firm for its
services constituted a fraudulent conveyance under statédawhe debtor alleged various state
law claims against the other defendamds. The valuation firm offered teettle the debtor’s claims
against it for $350,000, contingent upon the banksugburt's issuance of a protective order
permanently enjoining the other, nonseglirdefendants from pursuing contribution or
indemnification claims against the valuation firma. The debtor agreed to the settlement terms
and submitted the proposed settlement agreement and bar order to the bankruptcy court for
approval pursuant to Bankruptcy Rule 9016. After a fairness hear the bankruptcy court
approved the settlement and entered the bar otderOn appeal, the distti court affirmed the
bankruptcy court’s order, and thensettling defendants then appedtethe Eleventh Circuitld.

The Eleventh Circuit concluded that the ndtisgy defendants’ purstiof contribution or
indemnification claims against the valuation ficould have conceivaplaltered the debtor’s
rights, liability, options, or freedom of &oh, and thereby impacted the handling and
administration of the bankruptcy estatd. at 453-54. Withouthe bar order, # valuation firm
would not have settled with the debtor and thetalewould have lost itaght to collect $350,000

for the estateld. at 454. Therefore, there was a neRatveen the adversary proceeding and the
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nonsettling defendants’ contributiand indemnity claims, and the bankruptcy court had subject
matter jurisdiction to enter the bar ordéd.

Appellants argue thdaflunford is distinguishable because the bar order in that @alye
pertained to claims of co-defendants in @weasary proceeding agairbie settling defendant,
whereas this Bar Order enjoins claims of erditieat are not parties the Ward Litigation.See
Appellants’ Br. at 7. However, sinddunford the Eleventh Circuit has expanded the reach of
acceptable bar orders to include those enjoiningd fharties that are not involved in any adversary
proceeding between the debtaddhe settling defendant. limre Superior Homes & Investments,
LLC, 521 F. App’x 895 (11th Cir. 2013), the bankruptaystee of a Chapter 7 debtor commenced
adversary proceedings against the debtor andritscipals and affiliates (the “non-debtor
defendants”), alleging that theliter made fraudulent transfaxsthe non-debtor defendantsl.
at 897. The bankruptcyustee determined th#he non-debtor defendants had approximately
$1,000,000 in assets available tdisfg a judgment entered agat them, but the trustee was
concerned that these assetsuld be exhausted by the non—deldefendants’ defense of state-
court cases filed by 560 creditors of the debtok. Those creditors sought to recover from the
non-debtor defendants the alldgefraudulent transfers madetween the debtor and the non-
debtor defendants.d. In order to safeguard the $1,000,060assets for the benefit of the
bankruptcy estate and all of itseditors, the trustee construtta compromise that would result
in the non-debtor defendants payi$800,000 to the estate in exchafagehe entry of a bar order
enjoining further litigation againghe debtor and the non-debtigfendants, including the state
court litigation by the 560 creditorgd.

The trustee submitted the proposed settlemahbanorder to the bankruptcy court, which

approved the settlement and bar order tiveiobjections of a&ain creditors.ld. Those creditors
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appealed to this Court, which affied the bankruptcy court’s ordeld. On further appeal, the
Eleventh Circuit affirmed.ld. at 899. The court concluded simghat the state court litigation
pursued by the creditors would directly imp#iog estate because the trustee would not have
received the $800,000 settlemevithout the bar orderld. at 898. Because there was a nexus
between the enjoined litigation and the bankrypio®ceedings, the bankruptcy court had subject
matter jurisdiction to approve the $ethent and enter the bar ordéd. Appellants are therefore
incorrect in asserting that a bankruptcy courtsdoet have subject matter jurisdiction to enter a
bar order enjoining third party claims.

Appellants also incorrectly arguhat there is no nexustiaeen the Debtors’ bankruptcy
proceedings and the claims enjoined by the Bar Ord@&eAppellants’ Br. at 8-9. As the
bankruptcy court noted, ¢hward Parties and the Bond Safeguard Parties woulsetite if the
Bar Order was not included in the Ward Settlenfagreement. Thus, the Trustee would lose the
benefit of a substantial cash payment and coopar&tbom the Ward Partse as well a significant
reduction in the Bond Safeguard Parties’ claimigithout settlement, both the Debtors’ estates
and the Ward Parties would face continuing litigatcosts, further reducing any recovery. It is
therefore quite clear that claims pursued byApeellants related to the Debtors’ actions could
conceivably affect the Detits’ estates. As iBuperior Homesa sufficient nexus exists between
the enjoined claims and the bankruptcy proasgs, and the bankruptopurt had subject matter

jurisdiction to enter the Bar Ord&r.

8 Appellants also argue that the bankruptcy te@pproval of the Bar Order outside the context
of an adversary proceedingordravened Bankruptcy Rul&@001(7), which provides that
proceedings to obtain an injunction are adversary proceediBgeAppellants’ Br. at 5-6.
However, the Eleventh Circuit has upheld bankeymourts’ approval of bar orders submitted in
conjunction with a motion for approval of a setient pursuant to Bankruptcy Rule 9019, without
the requirement that the bankruptcy court conddeiersary proceedings pursuant to Bankruptcy
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3. The Bankruptcy Court Did Not Abulie Discretion in Approving the
Ward Settlement Agreement and Its Bar Order

Appellants’ remaining assignmermaberror with respect to &hwWard Settlement Agreement
pertain to whether the bankruptcy court abusedliscretion in approving the Ward Settlement
Agreement and the Bar Order. For example, @irtfifth assignment of error, Appellants argue
that the Bar Order was not fair and equitable as required undévithtord standard. See
Appellants’ Br. at 11-13. Underithstandard, the bankruptcy cowas required to consider: (1)
the interrelatedness of the claittst the Bar Order precludes; (2) the likelihood of nonsettling
parties, such as Realan and Weeks-Grey, to p@véhe barred claims; (3) the complexity of the
litigation; and (4) the likihood of depletion of the Ward Parties’ resourcese Munford97 F.3d
at 455.

Turning to the first factor, the bankruptcpurt correctly concluded that the claims
enjoined by the Bar Order are interrelated with Brebtors’ bankruptcy proceedings. Doc. 1-3 at
6—7. The Bar Order only enjarentities that had claims agst the Debtors from pursuing
litigation against the Ward Partidsat arises from, is related to, or is based upon or derives from
such claims or the Debtors’ activitieSeeOriginal Settlement Agreement 8 5. The Bar Order
doesnot apply to litigation unrelated to claims agditise Debtors or unreladl to the Debtors’
activities. See id® As to the seconMunfordfactor, the bankruptcy counoted that Realan and
Weeks-Grey had not filed proofs of claims nyaf the Debtors’ bankruptcy proceedings and had

not filed any claims against the Ward Parti€3oc. 1-3 at 7. Moreover, the bankruptcy court

Rule 7001(7).See Superior Homgs21 F. App’x at 898-99. Therefore, the Appellants’ reliance
on a Fifth Circuit casdn re Zale Corp.62 F.3d 746 (5th Cir. 1995), is unavailing.

° Appellants’ second assignment of error wigispect to the Ward Settlement Agreemsat
Appellants’ Br. at 6, isherefore without merit.
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observed that Realan and Weeks-Grey failed ¢sqmt evidence of specific claims they might
have against the Ward Parties orlikelihood of success of those claimigl. While Realan and
Weeks-Grey insist that thelid articulate potential claims that they had against the Ward Parties
in their objection to the initial version of the YdaSettlement Agreement, their identification of
these claims was vague at heltl not provide supporting evidem for the claims, and did not
indicate why the claims had a likelihood of succeSseDoc. 2-3. Accordingly, the bankruptcy
court was correct in cohaling that Realan and Weeks-Gifayied to demonstrate a likelihood of
success on claims they had against the Wardridaf#s, if indeed any such claims exist&ke

In re Solar Cosmetic Labs, IndNo. 08-15793-BKC-LMI, 2010 WI3447268, at *3 (Bankr. S.D.
Fla. Aug. 27, 2010) (approving a settlement agesgroontaining a bar ordeshere the nonsettling
defendant failed to provide a plausible basisainy claims against ¢hsettling defendantsy.

With respect to the thirMunfordfactor, the bankruptcy court was undoubtedly correct in
finding the Ward Litigation to be complex. Dde3 at 6. The Ward Litigation was a multifaceted
litigation involving the 36 related Debtors, variaoterrelated judicial proceedings, thousands of
financial transactions, and voluminous electromid paper records. Doc. 4 at 48—49. Finally, as
to the fourth factor, the bankrugtcourt correctly observed thatthout the Bar Order, the Ward
Parties’ resources were likely to be depleted as they would face continuing litigation costs in the
multiple lawsuits against them. Doc. 1-3 aoreover, without the Bar Order, the Trustee would
have to compete with the Bond Safeguard Pairiebtaining a recoverfrom the Ward Parties,
and the Bond Safeguard Partiegevalready further along in th#ard Litigation, having obtained

pre-judgment writs against the Ward Partiasthe Georgia Writ Action and the Florida

10 Appellants’ ninth asginment of error with respect the Ward Settlement Agreemesge
Appellants’ Br. at 18, isherefore without merit.
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Garnishment Action. Thus, the Trustee woulskriurther depletion of the Ward Parties’
resources. Accordingly, each of theinford factors weighs in favasf approving the Bar Order,
and the bankruptcy court did not err in fingithe Bar Order to be fair and reasonable.

Having made this determination with respectit® Bar Order, the Court now turns to the
remainder of the Ward Settlement Agreemértie bankruptcy court was required to consider the
four Justice Oak$actors:

(a) The probability of success in the litigen; (b) the difficultes, if any, to be

encountered in the matter of collection;tf® complexity of th litigation involved,

and the expense, inconvenience and delay necessarily attending it; [and] (d) the

paramount interest of theextitors and a propeleference to thereasonable views
in the premises.

Justice Oaks898 F.2d at 1549. This Court will not rese the bankruptcy cots approval of the
Ward Settlement Agreement unldbge agreement fell “below thewest point in the range of
reasonablenessMartin, 490 F.3d at 1275.

The Court has already uphdfte bankruptcy court’finding as to the complex nature of
the Ward Litigation, and there is no doubt tleaintinuing the Ward.itigation would add
significant expense and delay to the Debtbesikruptcy proceedings. As such, the tludtice
Oaksfactor weighs in favor of approval of the WeBdttlement Agreement. These considerations
also have a bearing on the first factor, the proligtmfisuccess in the Ward Litigation. Given the
complex nature of the Ward Litigation, the Teeess chances of succeeding in the litigation would
be uncertain at best. Moreover, any “success” naghially be a pyrrhic victory due to the high
costs of the litigation and the potential diffites in collecting on any judgment, as discussed
below. Accordingly, the firsjustice Oakdactor also weighs in feor of approving the Ward
Settlement Agreement.

Appellants focus most of their argument ongbeond and fourth factors. As to the second

factor, Appellants maintain that the Trustee wad provide sufficient evidence that collecting a
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judgment from the Ward Parties would be difficueeAppellants’ Br. at 13—-14. Appellants
point to the Trustee’s representations fRabert Ward had approximately $3,000,000 in a bank
account as of 2009, which dissipated to roughly $100,000 by 2844 id Appellants assert that
the Trustee has not adetpis explained how these assetssipated, with the implication that
Robert Ward may have additional @ssehich are capable of collectiofee id Appellants also
point to evidence that the Ward Resthad a homestead in Atlant&ee id They note that
Georgia’s homestead exemption only protécmsesteads in an amount up to $21,500 for single
debtors and $43,000 for joint spousal debtoBee id.at 14 (citingGa. Code Ann. § 44-13-
100(a)(1)). Thus, Appellants assert that the hosagistould provide an additional source of funds.
Seeid

Contrary to Appellants’ coantions, the Trustee has pretseihoverwhelming evidence that
collecting on any judgment against the Ward iBartvould be very difficult. In 2011, Robert
Ward, 63 years old at the time, sveonvicted of murdering his wifend sentencet 30 years in
prison, with no possibility of serving fewer than 25 yea8eeAnthony ColarossiBob Ward
Sentenced to 30 Years in Prison for Wife's Mur@iando Sentinel, &c. 16, 2011. As noted
previously, Robert Ward’s bank account fthhinished to $100,000 by 2011, apparently due to
the cost of his criminal defense attornegeeDoc. 4 at 50. His daughters, who were named as
defendants in the Ward Litigation, are unemployed students, and therefore collecting any
substantial amount fromem would be difficult. See id.at 49. Moreoverthe Bond Safeguard
Parties, who have hired experts in an extendiesrgt to locate assets of the Ward Parties, have
had very limited success in their collection effoi$®e idat 50-51. To date, the Bond Safeguard
Parties, which are allegedly owed $41 million by the Ward Parties, have only been able to levy on

one used automobile, freeze $300,000 in a bail bond surety account, freeze $150,000 in a law
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firm’s trust account, and obtain 3,000 in a settlement, which is being contested in the Bond
Safeguard LawsuitsSee id Furthermore, the Trustee would have to compete with the Bond
Safeguard Parties to collect any assets that maynera it is clear that collecting from the Ward
Parties would be a daunting task, the seclustice Oak$actor weighs in favor of approving the
Ward Settlement Agreemetit.

With respect to the fourth factor, Appellardrgue that the bankruptcy court erred in
finding the Ward Settlement Agreement to be in the best interest of creditors, mainly because the
Ward Settlement Agreement did not specify hemttlement proceeds would be allocated among
the 36 Debtors.SeeAppellants’ Br. at 14-18. However,pfellants fail to cite to any legal
authority requiring a seément agreement to resolve allooatissues among estates. Given that
the Ward Settlement Agreement would resula 925,000 payment to the Debtors’ estates, the
cooperation of the Ward Parties, and an enidheocostly Ward Litigation, the Court cannot say
that the Ward Settlement Agreement fell belowltiveest point in the range of reasonableness in
its benefit to creditor&

Because an analysis of the falustice Oakdactors reveals that the Ward Settlement
Agreement did not fall below the lowest pointlie range of reasonableness, the bankruptcy court
did not abuse its discretion approving the settlement.

C. The Bankruptcy Court Did Not Err in Approving the Euram Litigation
Agreement

Appellants argue that the bankruptcy court erred in approving the Euram Litigation

Agreement because, rather than providing any litdnghe Debtors’ estates, the main purpose of

11 Appellants’ sixth assignment of error witkspect to the Ward Settlement Agreemseg
Appellants’ Br. at 13-14, therefore without merit.

12 pppellants’ seventh and eighth assignmentswbr with respect tahe Ward Settlement
AgreementseeAppellants’ Br. at 14-18, atberefore without merit.
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the agreement was to ensure thatstee’s counsel received its fe€seeAppellants’ Br. at 19—

20. However, Trustee’s counsel testifiegtthwithout the funding provided by the Euram
Litigation Agreement, the Trustee would not be able to effectively pursue the Euram Litigation.
Doc. 4 at 63, 78. Now, with éhfunding, the Trustee has the opportunity to obtain a settlement or
award from the defendants in the Euram Liiiga and thereby enhance the recovery for the
Debtors’ estates. Moreover, because the funcdomges from the Bond Safeguard Patrties, there is
no risk of loss for the Debtors’ estates. Thus, the Euram Litigation Agreement is a “win-win” for
the Debtors’ estates.

The true reason for Appellants’ objection to the Euram Litigation Agreement is clear—
they are defendants in the Euraitigation. Appellants would thefore benefit from the Trustee
being unable to pursue the Euram Litigation. Howaves the interests dhe estates’ creditors—
rather than the Appellants’ best interests—#ratrelevant to approlvaf the settlementJustice
Oaks 898 F.2d at 1549. As explained above, theBLLitigation Agreement provides an obvious
benefit to the Debtors’ estatesLhus, Appellants’ attempt toverturn the agreement on these
grounds is without merit.

Appellants also incorrectly argue that thankruptcy court should have examined the
Euram Litigation Agreement under the standard fotedahe estates’ rights outside the ordinary
course of business undét U.S.C. § 363(b)(1).SeeAppellants’ Br. at 21-24% Contrary to
Appellants’ arguments, the Trustee is not tram@ig control over the Euram Litigation to the
Bond Safeguard Parties. The Euram Litigathkagreement expressly provides that the Trustee

maintains ultimate decision-making authority over the Euram Litigation, unless the Bond

13 Section 363(b)(1) provides, in pertinent parth&Trustee, after noti@nd a hearing, may use,
sell, or lease, other than in the ordinary seurf business, property of the estate. . . .”
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Safeguard Parties exercise their “buy-out” rights under the agreerSemttEuram Litigation
Agreement 8 ll(a)(2). Under the buy-out claudehe Bond Safeguard Parties object to any
proposed settlement with the Enrditigation defendants, they have the option to pay the Trustee
the full amount of the proposed settient in exchange for the rigiot maintain future settlement
authority over that aspeof the litigation.See id§ VII(B). Thus, even where the Bond Safeguard
Parties exercise their buy-oughts, the Trustee would receitiee full amount of the proposed
settlement that it negotiated. Accordingly, Ehieram Litigation Agreement does not constitute a
sale of the estates’ rights under 11 U.S.C. § 363(b)(2).

Finally, Appellants contend thaihe bankruptcy court should have examined the Euram
Litigation Agreement under the standard for eused financing arrangement under 11 U.S.C. §
364(c). SeeAppellants’ Br. at 24-2%* However, the Euram Litigation Agreement does not grant
the Bond Safeguard Parties pitprover any administrative expses, nor does it grant them a
security interest in the Eam Litigation. As such, Section 364(c) is inapplicable.

As Appellants have failed to present a viable basis for overturning the Euram Litigation

Agreement, the bankruptcy court’'s approval of the agreement will be upheld.

14 Section 364(c) provides:

If the trustee is unable to obtain unsedureedit allowable uter section 503(b)(1)
of this title as an admisirative expense, the couafter notice ana hearing, may
authorize the obtaining of criedr the incurring of debt—

(1) with priority over any or all adinistrative expenses of the kind
specified in section 503(loy 507(b) of this title;

(2) secured by a lien on property oétastate that is not otherwise
subject to a lien; or

(3) secured by a junior lien on propedf the estate that is subject
to a lien.

26



Accordingly, it is herebyDRDERED andADJUDGED:

1. The Order of the bankruptcy courtened on January 22, 2013, which granted the
motions to approve the Ward Settlement Agreement and the Euram Litigation
Agreement iAFFIRMED .

2. The Clerk is directed to close this case.

DONE andORDERED in Orlando, Florida on February 10, 2014.

Charlene Edwards Honeywell ]

Inited States District Judge

Copies furnished to:
Counsel of Record

Unrepresented Parties
United States Bankruptcyidge Arthur B. Briskman
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