Public Risk Management of Florida v. One Beacon Insurance Co.

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

PUBLIC RISK MANAGEMENT OF FLORIDA,

Plaintiff ,
V. Case No: 6:13ev-1067-Orl-31TBS
ONE BEACON INSURANCE CO.,

Defendant

ORDER

This matter is before the Court, without oral argument, on Defen@aaBeacon

Doc. 29

Insurance Cos (‘OneBeacot) Motion to Dismiss or, In the Alternative, Motion for Summary

Judgment ‘Motion”) (Doc. 13), Plaintiff Public Risk Management of Florida (‘PRM’)
Response in Opposition to the MotiotRésponse) (Doc. 20), and OneBeacois Reply in
Support of the Motion (Doc. 26

l. Background

This insurance coveragdisputearises out of underlying litigation between the City
Winter Garden, Florida “Winter Gardeh), and Devitt Excavating, Inc. ‘Dewitt”) (the
underlying lawsuit is th&éDewitt Action”). Simply put, PRM issuethsurancecoverage to Winter
Garden and OneBeacon issued reinsurémcERM's coverage ofVinter Garder-PRM believes
the Dewitt Action fell within its duty to defend Winter Garden, OneBeacon doe3 metdispute
before this Court is whether OneBeacon must reimburse PRM for funds expended de

Winter Garden in the Dewitt Action.
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This basis of thalispute bganwhenWinter Garden contracted Dewitt to relocate utilities

within the right of way along Florida State Road 50 (the contract iSGbestruction Contragt
the project is theFDOT Project). TheFDOT Roject was supposed to begin January 4, 2010
conclude by late 2010The Construction Contract recorded Winter Gardeagreement tdg
exchange certain amounts of money for Dewitt compldgD@T Projectwithin the established
timeframe. The Construction Contract was, however, subject to modificidtionscreased timg
and expense. Dewitt encountered varimgseased expenségyond its control, such as delays 1
attributable to Dewitt and incorreatformation about the scope of the work involved. At {
completion of the=DOT Project, Winter Gardewithheld additional money that Dewitt claimg
was due under the terms of t@enstruction ContraciThereafter, Dewitt fledhe Dewitt Action
asserting two counts, one for breach of contract and one for violation of FHofdashing
Statutes.

During therelevant timeframeéPRM insured against Winter Gardenpublic officials
errors and omissionsRM Policy). The relevant portion of the PRM Poliagyoverssums*for
which the MEMBER [(i.e. Winter Garden)] is legally liable by reason of a WREUNL ACT.
(Doc. 22 at 68).PRM secured reinsurance fro@neBeacorthat coveredlossesdue toWinter
Gardens public official$ errors and omissionsovered under th®RM Policy OneBeacotrs
policy is the“OneBeaconTreaty). In other words, where PRM became obligated to pay
Winter Garderbecause ofhe PRM Policy PRM could submit a claim for reimbursement frg
OneBeacompursuant to th©&neBeacol reaty

The Dewitt Action proceeded through litigation with PRM funding Winter Gartde

defense. The Dewitt Aan ultimatelysettledbefore trialwith Winter Garden agreeing to pgy
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Dewitt an additional $1.35 million based on fBOT Project: PRM claims that becauseitas
obligated to defend Winter Garden, then OneBeacon must reimburse PRid $886,941.07 in
defense costs in excess of the OneBeacon Tse®2(0,000 retention.

There are two questions presented to this Cgliytwhether the Dewitt Action set fort

claims that couldfairly be seen as fallingvithin the PRM Policythusinvoking PRMs duty to

defend Winter Gardeand (2) whether the allegations in the Complaint can set forth a clain for

equitableestoppel under Florida law.

Il. Standard

a. Motion to Dismiss

In ruling on a motion to dismiss, the Court must view the complaint in the light
favorable to the Plaintiffsee, e.g.Jackson v. Okaloosa County, Fl&21 F.3d 1531, 1534 (11t
Cir. 1994), and must limit its consideration to the pleadings and any exhibitseatttereto.
Fed. R. Civ. P. 10(csee alsaGSW, Inc. v. Long County, G&99 F.2d 1508, 1510 (11th Ci
1993). The Court will liberally construe the complantllegations in the Plaintiff favor.
Jenkins v. McKeitherB95 U.S. 411, 42(1969). However;conclusory allegations, unwarrantg
factual deductions or legal conclusions masquerading as facts will not prevemssdlsnidavila
v. Delta Air Lines, InG.326 F.3d 1183, 1185 (11th Cir. 2003).

In reviewing a complaint on a motidn dismiss under Federal Rule of Civil Proced
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12(b)(6), ‘courts must be mindful that the Federal Rules require only that the complainhc¢antai

short and plain statement of the claim showing that the pleader is entitled to felie§. v.

Baxter htern., Inc, 345 F.3d 866, 880 (11th Cir. 2003) (citing Fed. R. Civ. P. 8(a)). This

! Winter Garden did not seek coverage from PRMthe cost of the settlemerfDoc. 25
at 1). Thus, there is no issue in this case, or below, about whether PRM was obbg
indemnify Winter Garden.
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liberal pleading requirement, one that does not require a plaintiff to plead wittufzaity every

element of a cause of actioRoe v. Aware Woman Ctr.for Chejdnc, 253 F.3d 678, 683 (11t

Cir. 2001). However, a plainti obligation to provide the grounds for his or her entitlement to

relief requires more than labels and conclusions, and a formulaic recitatiba efements of &

cause of action will not doBell Atlantic Corp. v. Twomb)y650 U.S. 544, 55855 (2007). The

complaints factual allegationSmust be enough to raise a right to relief above the speculgtive

level” Id. at 555, and cros&he line from conceivable to plausiBileAshcroft v. §bal, 556 U.S.
662, 129 S. Ct. 1937, 1950-1951 (2009).

OneBeacon attached the complaint in the Dewitt ActitibDe(itt Complaint) to its

Motion, which may be considered by this Court under the standard for a motion to diSeass

Day v. Taylor 400 F.3d 272, 1276 (11th Cir. 2005)[The Eleventh Circuit] held that [a distri¢

court] may consider a document attached to a motion to dismiss without convertingtite
into one for summary judgment if the attached document is (1) central to the fplaotarim and
(2) undisputed. In this contextyndisputed”means that the authenticity of the document is
challenged.). Insurance coverage under the respective policies rises or falls on tladi@iedg
the Dewitt Complaint, further, PRM has not disputed the authenticity of thattD@omplaint.
Therefore, the Dewitt Complaint is properly before this Court on Defersditdtion without the

need to apply the summary judgment standard.
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[I. Analysis
a. Breach of Contract
Under Florida law, if the terms of the two insurance contracts are not ambiguous, the
may determine whether OneBeacon is obligated to reimRiRdd for the cost to defend th
Dewitt Action. SeeLampliter Dinner Theater, Inc. v. Liberty Mut. Ins. C892 F.2d 1036, 104
(11th Cir. 1986) &ffirming dismissal where district court hdlgat party did not breach terms
unambiguous insurance poli¢ygtate Farm Fire & Cas. Co. v. Steinbe@pP3 F.3d 1226, 123
(11th Cir. 2004) ‘(Florida courts start with the plain languagetiué policy, as bargained for b
the parties. If that language is unambiguous, it gover(@tations and internal quotatior
omitted)).
Further, the question of wheth®RM had a duty to defend Winter Gard&mns on
whether the factual allegationsthe Dewitt Complainfairly bring it within the PRM PRolicy. See
U.S. Fire Ins. Co. v. Mike$76 F. Supp. 2d 1303, 1325 (M.D. Fla. 2007)dasub nomU.S. Fire

Ins. Co. v. Freedom Vill. of Sun City Ctr., Ltd79 F. Appx 879 (11th Cir. 2008) (under Flda
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law, “an insurer has to defend its insured whenever it ascertains facts from the cothplajint

show potential liability within the policg coverag®. “If the allegations of the complaint lea
any doubt as to the duty to defend, the question musedmved in favor of the insurédld.
However, whether PRM had a duty to defend is determined bReigtt Complainttaken as 3
whole—the determinatiortannot bebased on individugbaragraphgrom the DewittComplaint
analyzed in a vacuunseeW. WorldIns. Co., Inc. v. Cigna Corp718 F. Supp. 1518, 152P
(S.D. Fla. 1989) (evaluating complaint as a whole and determining that, despiteluab
allegations that indicatedoveredactions, the whole document showed #lleged breachvas

intentional, thus not covered undke policy).

e

Vi




The parties appear to be in agreement that if PRM had no duty to deféaedthe PRM

Policy, then OneBeacon had no duty to reimburse PRMer the OneBeacon Tredty

Accordingly, whetherPRM's first countis tenablemay be determined on the terms of the PRM

Policy and the allegations in the Dewitt Complaint.

i. The PRM Policy

PRM agreed to insure Winter Garden from damages due to wrongful acts by Winter

Gardens public officials. Specifically, the PRM Policy state§|PRM] agrees, subject to the

Coverage Document limitations, exclusions, terms and conditions to pay on behalf jof the

MEMBER for all sums which the MEMBER ikgally liable by reason of a WRONGFUL
ACT.” (Doc. 22 at 68(emphasis in bold addedWrongful ads were defined in thEeRM Policy
as:“Wrongful Act means any actual or alleged error or ratatementpmission, act or neglect g
breach of duty due to misfeasance, malfeasance, and nonfeasaric@d. at 15). Additionally,
the PRM Policy excludenhtentional breaches of contradd.(at 70).
ii. The Dewitt Complaint

In this case, the Complaint and the Plaitgiffriefing focus on two specifiallegationsin
the Dewitt Complaint whiclPRM contends invoked its duty to defend. Those paragraigts

19. Performance of Dewid work was far more timeonsuming and costly than

Dewitt reasonably could have anticipated at the time of contracting as a ffesult o

errors and omissions in the City’s plans and specifications and the City'eergi

gross undeestimate of quaities of various items, Dewitt would be required to
furnish.

% This apparent agreement is solely limited to Count I, the breach of dociaime. PRM,
also claims it is entitled tooverage under a theory of estoppel, however this thepmnynisipally
based on letteifrom OneBeacon, rather than the terms of the insurance policies.

3 All references to thé&City” within the Dewitt Complaingre referring to the City o
Winter Garden.
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24. Dewitt would have timely completed its Work but for the Gityisleading
information about the utility locations, errors and omissionsenGty s plans and
specifications, and other hindrances attributable to the City, the FDOT &ontra
and/or other third parties.

(Doc. 1341 91 19, 24). These allegations, however, must also be considered along with theg rest o
the Dewitt ComplaintThe remaindr of the Dewitt Complaint sets forth a simple construction

dispute? The FDOT Project was alleged to have been more complex than originally theught,
partly due to information from and actions by Winter Gard&eeDoc. 131 1 12-25. Dewitt
alleged it ould not finish on schedule and that the materials and labor costaseddue to

forces outside of its control, therefore, it claimed that it was owed additional dudds the termg

174

of the Construction Contractld( at 11 2627). All of Dewitts clams in Count | relied on th¢
Construction Contract as the basis for Winter Garden owing it additional niDaestt did not
rely on negligence.

iii. Whether Winter Garden'’s Liability was Alleged to Arise from a

Wrongful Act and Whether the Failure to Pay was Excluded as an
Intentional Breach of Contract

Under the unambiguous terms of the PRM Policy, PRM had the obligation to defend
actions where liability was asserted to afisg reason of a WRONGFUL ACT . .”.(Doc. 22 at
68). The Dewitt Complaint makeseelr that the asserted basis for money damages \Water
Garden not paying what it allegedly owed undertdmns of theConstruction ContracAs such,
there was no allegatiasf any purported wrongful acts by Winter Garden officthistgave rise to

the Dewitt Action—the Construction Contrastas the reason Winter Gardems obligatedo pay

* Count Il of the Dewitt Complaint, for violations of FloridaPublic Records Act, i$
plainly not covered under the policies. That count sought relief in the form of productipn of
records (Doc. 13 at 11) and the PRM Policy only covered claims for damages (Bdat 58).
Further, PRM does not argue in its Response that Count Il of the Dewitt Comglamtered
under the policies. Accordingly, the Court will devote no further analysis tchehBRM had 3
duty to defend based on Count Il of the Dewitt Action.




Dewitt. See Am. Cas. Co. of Reading, Pa. v. Hotel & Rest. Employees & Bartendesion
Welfare Fund 942 P.2d 172, 175 (Nevuf Ct. 1997) (ruling that failure to pagertain funds
pursuant to anerger agreement was not a lasisingfrom wrongful act);see alsdwaste Corp. of
America, Inc. v. Genesis Imsance Co,. 382 F. Supp. 2d 1349, 1358 (S.D. Fla. 2005daft09 F.
App’'x 899 (11th Cir. 2006) (analyzimtgm. Cas. Co. of Reading, Pand stating'[t]he court held
the acts of failing to fund were not covered by the policy, stating that one could nédriraas
default arising out of a contractual liability into an insured eyent”
While it is clear that tl alleged breach did not arise due to a wrongful act, the PRM Holicy
further stated that intentional breaches of contract were specificallydedcltom coverage. (Dog.
2-2 at 70 (excluding “Loss arising out of an intentional breach of confrathé alegations in the
Dewitt Complaint asserted that Winter Garden refused pay Dewitt the morely (oc. 131 1
25-27). As such, even if it were unclear whether the Dewitt Complaint may keusshasarising
from a covered'wrongful act; the more specific exclusion of intentional breach would preclude
coverageSeeBaylor Heating & Air Conditioning, Inc. v. Federated Mut. Ins. (887 F.2d 415
419 (7th Cir. 1993) (refusal to comply with contractual obligations is intentional, not ewtyljg
even if refusing party did ndtset out to avoid its contractual obligations or if its decision was
based on incorrect legal advicej; Acordia Ne., Inc. v. Thesseus’ImMsset Fund NVO1 CIV.
5398 (RLC), 2003 WL 22057003 (S.D.N.Y. Sept. 4, 2008) would be seHdefeating for the
insurers who draft these contracts to limit coverage for intentional acts, athie same time
covering intentional errors and omissidhsUnder either of the provisions above, PRM was hot
obligated to defend Winter Garden, accordingly, Count | must be dismissed with geejudi

b. Whether Estoppel can Create Insurance Coverage this Case

The Plaintiff asserted a claim for equitable estoppeCount Il as a basis for insurang¢e

coverage Plaintiff attempts to arguéhat Count Il should be evaluated under general equifable




estoppel principlegDoc. 20 at 1315). However, the Florida Supreme Cobds set forth limited
circumstances wherein a theory of estoppel may be used to create insuranceecOvevagL.ife
Ins. Co. v. McBride 517 So. 2d 660, 662 (Fla. 1987). Thus, thie set forth inCrown Life
Insurance Coapplies in this casbecausdPlaintiff is attempting to secure insurance coverags
estoppel.

In Crown Life Insurance Cpthe Florida Supreme Court held tH#gte form of equitablg
estoppel known as promissory estoppel may be utilized to create insuramecageowhere td
refuse to do so would sanction fraud or other injustilce.However, this is a narrow exception
the general rule that estoppel does not create insurance coveta@€lhe general rule in
applying equitable estoppel to insurance contracts provides that estoppel ns@dlefensively
to prevent a forfeiture of insurance coverage, but not affirmatively &tecor exted coveragé).

Crown Life Insurance Cadescribed thecircumstancesemediable by estoppel, statintBuch

injustice may be found where the promisor reasonably should have expected thatrhatiedfiy

representations would induce the promisee into action or forbearance substanaéilre, and
where the promisee shows that such reliance thereon was to his détritldenAt base,
promissory estoppéh this contexprevents the commission of frabg an insurer

PRM bases its claim for estoppel on the interactions between it and OneBeamomdp
the initiation of the Dewitt Action. After PRM notified OneBeacon of the Dewitt Acti

OneBeacorsent a letter to PRMerying that the Dewitt Action was coverdtiDenial Lettet).

(SeeDoc. 2 1 28; Doc2-3). Later, OneBeacorsupplementethe Denial Letteand reasserted the

denial of coveragebut, based on PRM requestproceeded under a reservation of rights
determine if the Dewitt Action was coverétReservation Letté&). (Doc. 24). PRM essentially

basests estoppel argument dhe Denial andReservation Lettsr (Doc. 2 {1 288). Notably,

by
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however the Reservation Letteexpressly statk that OneBeacondid not believe the Dewitt
Action implicated the OneBeacon Treaty. Specifically, thter stated:

As requested, OneBeacon has revisited its coverage analysis foDéehatt[
Action]. . . . One Beacon continues to struggle to find any potential coverage for
the Dewitt Action under the [OneBeacon Treaty]. Nevertheless, as requested,
OneBeaon will proceed under a full reservation of rights and will continue to
monitor developments in the Dewitt Action to see if coverage is implicated at some
point. OneBeacon proceeds in this manner without conceding that there is at
present any potential coerage under the Treatyand without waiving any of its
rights, including the right to deny coverage for the Dewitt Action in its éntire

(Doc. 24 at 1(emphasis addefd)The Reservation Lettegoes on to specifically address PRM
view on its duty to defend under the PRM Palispecifically analyzing paragraphseteenand

twenty-four of the Dewitt Complaint

PRM claims thatOneBeacon instructed it that PRM had a duty to defend Winter Garden

PRM points tolanguage from the third page of tReservatin Letterstatingthat “under the
[OneBeacon] Treaty, PRM has the duty to defend claifid. at 3). ConspicuouslyOneBeacon
did not say that PRM had a duty to defehi$ claim orthe claim—rather it used the indefinit
noun ‘claims” Reading the whole letter makes clear that OneBeacon was acknow!&Rjuhg
had a duty to defend claims tHairly fell within the scope of the PRM Polici{fhe letter also
makes clear that OneBeacon understood PRM believed the Dewitt Action was cover
OneBeacon repeatedly stathat it did not share this viewOneBeacotrs analysis and expreq
statements that the Dewitt Action was not covered under the PRM Policy precindeng that
the purported promisor, OneBeacon, should have expected thaulldged affirmative
representations, the statement that PRM had a duty to defend elaiuid,induce the purporte
promisee, PRM, into action or forbearangeeCrown Life Ins. Cp517 So. 2t 662.

Further, the PRM Policy plainly excluded intentionesafrom coverage. The OneBeac

Treaty was predicated on the PRM Policy, therefore the agreement between PRNe&sdhcon
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was based on the understanding that Winter’'Bankentional acts would not be covered. As sy
there is no injustice in enforcirtge OneBeacon Treatgs bargained for by the parti€eeBurger
King Corp. v. Lumbermens Mut. Cas. G410 F. Supp. 2d 1249, 1259 (S.D. Fla. 20@8plyzing
Crown Life Ins. Co.and stating “because the policy for whigiaintiff] bargained and paid
premium clearly and unambiguously excludes intentional discrimination claamsits coverage
provisions, the Cour refusal to apply promissory estoppel to create coverage where none ¢
is a just and equitable result”). AccordingGount Ilis also due to be dismissed with prejudice.

Therefore it is,

ORDERED that the Defendant, One Beat®rMotion to Dismiss or in the Alternativ|
Motion for Summary Judgment (Doc. 13) GRANTED. The case is dismisseWITH
PREJUDICE and the clerk is directed to close the case.

DONE andORDERED in Chambers, Orlando, Florida on October 18, 2013.

S e
({;&2()./&:\. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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