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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

A & E AUTO BODY, INC., et al.,
Plaintiff s,
V. Case No: 6:14cv-310-0rl-31TBS

21ST CENTURY CENTENNIAL
INSURANCE COMPANY, et. al,

Defendans.

ORDER

This matter comes beforkd Court on the motions to dismiss (Doc. 302, 306-308) filed by

various Defendants, the response in opposition (Doc. 313) filed by the Plaintiffs, and s repli
(Doc. 319-322) filed by various Defendants.

l. Background

This is the firstfiled action in an MDL case involving two dozen suits, consolidated foy
pretrial purposes, in which collision repair shops across the ccdumteyaccusemhanyof the
automobile insurers in their states of conspiring to suppress the reimbursategfdncollision
repairs in violation of Section | of the Sherman Antitrust Act and various stede [&he instant
suit, which involves Florida repair shops and insunees filedin this Court on February 24,
2014. (Doc. 1). The initial complainvas dismised on June 11, 2014 on the grounds that it yvas
a prohibited “shotgun” pleading, that it failed to properly set forth the basis faC dhig’s
jurisdiction, that it failed to identify which parties had ongoing contradts @ne another, and

that all ofthe allegations of wrongdoing were attributed, collectively, to everyridefd, even

where such collective attribution made no sense. (Doc. 11Q@)at 1-

Dockets.Justif.com


https://dockets.justia.com/docket/florida/flmdce/6:2014cv00310/294598/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2014cv00310/294598/341/
https://dockets.justia.com/

An amended complaint (Doc. 167) (henceforth, the “First Amended Comphaias’jiled

on June 28, 2014.The First Amended Complaint contained two Sherman Act claims and five

state law claims.On January 21, 2015, this Court dismisead of the state law claims with
prejudice and the remaining claims (state and federttiput prejudice. (Doc. 291).0n
February 11, 2015, the Plaintiffs filed their Second Amended Complaint (hence®A@))"
(Doc. 296). Init, they assert four claims: price-fixing in violation of the SaerAct (Count I);
boycott in violation of the Sherman Act (Count Ibrtious interference wht business relations
(Count Ill); and quantum meruit (Count IV)By way of the instant motions, the movants seek
dismissal with prejudice of all four claims.

Il. Legal Standards

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain stdtefrtea claim
showing that the pleader is entitled to relief” so as to give the defendartiee af what the
claim is and the grounds upon which it re§tsnley v. Gibson355 U.S. 41, 47, 78 S.Ct. 99, 103
2 L.Ed.2d 80 (1957)verruled on other groung8ell Atlantic Corp. v. Twomblp50 U.S. 544,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A Rule 12(b)(6) motion to dismiss for failure to st
claim merely tests the sufficiency of the complaint; it does not decide the merits aséhe c
Milbum v. United State¥34 F.2d 762, 765 (11th Cir.1984). In ruling on a motion to dismiss
Court must accept the factual allegations as true and construe the complairigint thest
favorable to the plaintiff. SEC v. ESM Group, Ind35 F.2d 270, 27@ 1th Cir.1988). The
Court must also limit its consideration to the pleadings and any exhibitseattdeereto. Fed. R
Civ. P. 10(c)see also GSW, Inc. v. Long County,, @89 F.2d 1508, 1510 (11th Cir. 1993).

The plaintiff must provide enough fa@l allegations to raise a right to relief above the

speculative levelTwombly 550 U.S. at 555, 127 S.Ct. at 1966, and to indicate the presence
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required elementdyVatts v. Fla. Int’l Univ, 495 F.3d 1289, 1302 (11th C2007). Conclusory
allegaions, unwarranted factual deductions or legal conclusions masquerading aslfads wi
prevent dismissal.Davila v. Delta Air Lines, In¢.326 F.3d 1183, 1185 (11th Cir. 2003).

In Ashcroft v. Igbgl556 U.S. 662, 129 S. Ct. 1937, 173 L.Ed.2d 868 (2009), the Supr
Court explained that a complaint need not contain detailed factual allegations démainds
more than an unadorned, the-defendant-unlawhdiynedme accusation. A pleading that offe
labels and conclusions or a formulaic recitation of the elements of a causiemfalt not do.
Nor does a complaint suffice if it tenders naked assertions devoid of furthel fachancement.’

Id. 678, 129 S.Ct. at 1949 (internal citations and quotations omitted). “[W]here the wdkgble
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factsdo not permit the court to infer more than the mere possibility of misconduct, the aampjai

has alleged- but it has not ‘show[n]’ “that the plaintiff is entitled to relief.” Id. at 679, 129
S.Ct. at 1950 (quoting Fed. R. Civ. P. 8(a)(2)).

[I. Analysis

The Plaintiffs in this matter are 20 Florida automobile repair shops; tleadsefts are 39
insurers who write private passenger automobile covdrage In their roughly 90page Second
Amended Complaint, the Plaintiffs contend thatDleéendantdave

engaged in an ongoing, concerted and combined intentional course
of action and conduct to improperly and illegally control and
depress automobile damage repair costs to the detriment of the
Plaintiffs and the substantial profit of the Defendants.

(Doc. 296 at 11). The Plaintiffs go on to assert that the Defendants have

intentionally combined to utilize their aggregated market power to
exert control over every aspect of the collision repair industry,
including but not limited to price fixing of labor rates, price fixing of
replacement parts, compulsory use of substandard or dangerous
replacement parts, compulsory use of a parts procurement program
which directly financially benefits State Farm Defendants and
indirectly benefits the remaining Defendariisycotting shops

which refuse to comply with either fixed prices or use of




substandard or improper parts, and interfering with Plaintiffs’
current and prospective business relations by intentionally
misrepresenting and making knowingly false statemegtrdeng

the quality, efficiency and ethical reputation of Plaintiffs’
businesses, exerted economic duress and coercion upon both the
Plaintiffs to capitulate and upon consumers, including direct threats
to consumers to refuse coverage or portions of aueailzoverage if
consumers persist in their efforts to patronize Plaintiffs’ businesses.

(Doc. 296 at 11).

At the outset, it should be noted that the Plaintiffs have failed to indicate wheshass
in the Second Amended Complaint are intended to support which of their claims. None of
four counts explicitly incorporate any of the factual assertions set fottie ipleading. Instead,
the Plaintiffs’ 70 pages of “Facts” are simply followed by 17 pages of$€aaf Action,” leaving
it up to the reader to divine which allegations the Plaintiffs believe to be relevamyt pauwicular
claim! Normally, the Court would remedy this shortcoming by requiring the Plaintiffs to
replead. But given the enormous amount of time it has already taken to getpoinhin the
proceedings, the Court will instead rely on the Plaintiffs’ papers and its oessasant of the
document to resolve the instant motions.

A. Count | — Price Fixing in violation of the Sherman Act

In their first count, the Plaintiffssaert that the Defendants, “[tjhrough parallel actions,
and/or explicit agreement ... have formed and engaged inspicacy or combination to impe

maximum price limits upon the Plaintiffs for their products and service¢SAC at 81). In

1 Similarly problematic, ta four claims are followed by a single prayer for relieiespite
the fact that the relief available under the Sherman Act (Count | and h)asuceble damages, i
markedly different than the relief available under Florida law for tortiotesferene (Count III)
or quantum meruit (Count IV).

2 A sellers’ pricefixing cartel is illegalper seunder Section | of the Sherman Act, becay
its intent is to produce monopoly profits which cause a price increase at the colesginerThe
effect and illegality of a buyers’ cartel, such as the one alleged in thatieaseis not as clear
because the intent is to lower prices (which would presumably inure to the consernamshic
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general termsthe Plaintiffs allege that the Defendants hold more than 90 percent of the privat
passenger automobile liability insurance market in Floridalsaidhey albay automobile repair
shops (on behatf their insureds or claimant8)e same hourly ratesrfrepais, painting and the

like. Those rates, the Plaintiffs allege, are based on market survéysneer by Defendant Stat

D

FarmMutual Automobile Insurance Company (henceforth, “State Farng®AC at 29). The
Plaintiffs allege that State Farm maumligtes or fakes the survey results, producing bomgasket
rates” that are below the rates actually prevailing in the marketpléggaC at 2932). State
Farm insists that it is only willing to pay these bogus market rates, and th®etkadants insist
on paying no more than State Farm paySAC at 32).

In addition, he Plaintiffsallege that the Defendants have a list of repair procefures
which they all refuse to pay, even when that particular procéslteeommended by the
industry’s leadingepairestimating databasq§AC at 38), and that the Defendants insist that the
shops useheaper (and loweguality) parts to do repairs, (SAC at 28). Finally, the Plaintiffs
contend that when repair shops balk at any of this, such as bytwyiage their hourly rates,
they are subject to being boycotted by the Defenda(BC at 26).

Section 1 of the Sherman Act, 15 U.S.C. 81, prohibits “[e]very contract, combination|in
the form of trust or otherwise, or conspiracy, in restraint of trade omewoe among the several
States.” While 8§ 1 could be interpreted to bar every agreement in restraadeyfthe Supreme
Court has long recognized that Congress intended to outlaw only unreagestibiats. See

e.g, Arizona v. Maricopa County Medical Sp457 U.S. 332, 342-43, 102 S.Ct. 2466, 2472-73,

benefi). Thus, while buyers’ cartels Y@been held to violate the Sherméact — see, e.g.,
Mandeville Island Farms, Inc. v. American Crystal Sugar, @84 U.S. 219 (1948) — coudssess
them more carefully than is the case with selleastels. See, e.g., Balmoral Cinema v. Allied
Artists 885 Fed2d 313 (6th Cir. 1989) (rule of reason analysis required as to buyers’ agreement to
split up distribution of films).




73 L.Ed.2d 48 (1982) (citingnited States v. Joint Traffic Assh71 U.S. 505, 19 S.Ct. 25, 43
L.Ed. 259 (1898)). Even where a restraint of trade is unreasonable, it is only pdbifilbieas
effeded by a contract, combination or conspiradg@opperweld Corp. v. Independence Tube
Corp., 467 U.S. 752, 775, 104 S.Ct. 2731, 27B13|..Ed.2d 628 (1984) Because of this, the
“crucial question” in 8 1 cases is whether the challenged anticompetitivactdstems from
independent decision or from an agreement, tacit or expreBsdmbly 550 U.S. at 553, 127
S.Ct. at 1964 (alterations and citations omitted). A showing of parallel busirtessdoes
admissible circumstantial evidence from which the fact finder may infer agnédoe it falls
short of conclusively establishing agreement or itself constituting a Sherahaffénse. 1d.

(citations omitted). Because of this, stating a claim under 8§ 1 of the Shermia@yces “a

complaint with enoulg factual matter (taken as true) to suggest that an agreement was made.

Twombly 550 U.S. at 556, 127 S. Ct. at 1965.
The alleged behavior of the Defendantse= paying the same rates, refusing to payer
same list oforocedures, requiring lowguality parts-is not enough, ons own, to violate

Section lof the Sherman Act Evidence of conscious paralleliéralone does not permit an

3 The Supreme Court has defined conscious parallelism as a “process,
not in itself unlawful, by which firms in a concentrated market
might in effect sharenonopoly power, setting their prices at a
profit-maximizing, supracompetitive level by recognizing their
shared economic interests and their interdependence with respect to
price and output decisions.Brooke Group Ltd. v. Brown &
Williamson Tobacco Corp509 U.S. 209, 227, 113 S.Ct. 2578,
2590, 125 L.Ed.2d 168 (1993). In other words, conscious
parallelism is the practice of interdependent pricing in an
oligopolistic market by competitor firms that realize that attempts to
cut prices usually reduce rewge without increasing any firm’s
market share, but that simple price leadership in such a market can
readily increase all competitors’ revenues

City of Tuscaloosa v. Harcros Chemicals, Jri&8 F.3d 548, 570 (11th Cir. 1998)




inference of conspiracy unless the Plaintiff either (1) establishesaisaiming there is no
conspiracy, eactiefendant engaging in the parallel action acted contrary to its economic self
interest or (2) offers other “plus factors” tending to establish that thadhgies were not engaging
merely in oligopolistic price maintenance or price leadership but rattzecaollusive agreement tp
fix prices or otherwise restrain tradeCity of Tuscaloosa v. Harcros Chemicals,.|rib8 F.3d
548, 570-71 (11th Cir. 1998).

In Twombly the Supreme Court notachumber of “plus factoysidentified by
commentators (and thparties in that caséhatcould support a plausible inferencesath a
collusive agreemenincluding: “parallel behavior that would probably not result from chance,
coincidence, independent responses to common stimuli, or mere interdependence yramded|b
advance understanding among the parties;” conduct indicating “restrictddrfred action and
sense of obligation that one generally associates with agreement;” or “comglieistanically
unprecedented changes in pricing structure made at thsamg/time by multiple competitors,
and made for no other discernible reaso.ivombly 550 U.S. at 556 n.dnternal citations
omitted)

Thus, in addition to setting out the Defendants’ uniform conduct, the Plaintiffs must
provide enough factual matter, taken as true, to show that the Defendants took stepsltha
otherwise have been against their economieistdfest or that tends to show collusion.

The need at the pleading stage for allegations plausibly suggesting
(not merely consistent with) agraent reflects the threshold
requirement of Rule 8(a)(2) that the “plain statement” possess
enough heft to “sho[w] that the pleader is entitled to relief.” A
statement of parallel conduct, even conduct consciously undertaken,

needs some setting suggesting agreement necessary to make out
a 8 1 claim; without that further circumstance pointing toward a




meeting of the minds, an account of a defetidasommercial
efforts stays in neutral territory.

Twombly 550 U.S. at 557.
Acting against Selfinterest
In their response to the instant motidre Plaintiffs argue that the allegations of the

Second Amended Complaint compel a conclusion thigtthe existence of a conspiracy can
explain the Defendaritactions:

If only a single Defendant took the positil@i] underpaying for

repairs, compelling use of substandard and/or dangerous

replacement part$iling and refusing to pay for repairs that will

return a vehicle to pre-accident conditi@md similar actions, that

Defendant would find itself losing customers [to] insurers who do
pay for full and proper repairs utilizing safe and appropriate parts.

(Doc. 313 at 8). This argument fails fathe obvious reasaiat paying as little as possible for
repairs is clearly in the selfiterest of automobile insurers, as it improves their bottors. lirkhe
possibleeventualoss of cistomers resulting from this practicenisthing more than speculatién.
See Twomby550 U.S. at 567-68 (rejectimggument that defendanfailure to compete ieach
other’'sgeographic areas was suggestfeonspiracyto restraintrade where plaintiff had no
support for allegation that such competition would have proven lucrative and reluctaxpand
beyond existing areas could &eplained by legitimate concernslCompareEvergreen
Partnering Group, Inc. v. Pactiv Corpr20 F.3d 33 (1st Cir. 2018@)nding that plaintiff
succesfully pled that defendants acted against their own interests in refusing to desiswith

plaintiff, wheresuccessfupilot programs showethat participation in plaintti’ s recycling

4 Similarly, the Court notes that the Plaintiffs allege that tieyebeen subjected to thes¢

lowballing tacticdy the Defendant®r a number of years. rless the Plaintiffs are admitting
that they have not been performing “full and proper repairs utilizing safeppnopaiate parts”
during that periodit is alsomere speculation that the Defendaptscticeswill have this effect.
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enterprisavould have been cost-neutral to defendants and would have increased sales to
defendantstustomers).
Plus Factors

ThePlaintiffs assert that the Second Amended Complaint contains the following
(purported) plus factors:

Market Power: The first such factor asserted by the Plaintiffhat the Defendants
“hold over ninety percent of the private passenger insurance market withintéhef $tkorida’
(Doc. 313 at 5). However, the Plaintiffs offer no explanation as to how possession of this an

of market shareonstitutes a “plus factor”. Thefact that a group of alleged prifigers possess

nount

power ina particular markedoes not, standing alone, make it more likely that the members of that

group haveentered into an agreemeatfix prices. While such an agreement would likethe
pointless if the participaatackedthe musclgo enforce it, thenere(collective) possessionf
market sharés not suggestivef collusion.

Motive: Next, he Plaintiffs contend that the Defendants “shared a motive to conspir
profit,” arguing that, as asserted in the Second Amended @orhghe profit in thé-lorida
automobile insurance industry “reaches billions of dollars.” (Doc. 313 af b Defendants’
desire to make a profit cannot constitute a “plus factor,” because conscioleiparas itself a
profit-maximizing behavior. See Jacobs v. TempRedic Int'l, Inc, 626 F.3d 1327, 1342 (11th
Cir. 2010) (“Jacobs had the burden to present allegations showing why it is more pkaasible
TPX and its distributors . . . would enter into an illegal price-fixing agreement .eacdb the
same result realized by purely rational profidximizing behavior.”).

Opportunity to Conspire: The Plaintiffs describe three insuranedatedorganizations

of which someDefendants are members and contendtthatprovides th®efendantsvith
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“numerous opportunities to conspire”. (Doc. 313 at $he Plaintiffs’ characterization
overstates the Defendahparticipationin these organizations; based on the allegations of the
Second Amended Complaint, a number of the Defendants are not members of any of the
organizations. Even if all of the Defendants had been members of one such toyaniza
would not aid the Plaintiffs’ efforts to state a claim, because participatimade organizations
“provides no indicatioof conspiracy.” Amerian Dental Association v. Cigna Coy605 F.3d
1283, 1295 (11th Cir. 2010).

Uniformity of Action: The Plaintiffs next point to their allegatiotigat all of the
Defendants pay the same labor sdit@ repairsthat therates arenot an accurate reflaon of the
rates prevailing in the marketndthat they alrefuse to pay for the santist of recommended
procedures. (Doc. 313 at 6). The Plaintiffs contend that the odds against theaDesfeatid
independently deciding to do these things are astnarad, thereby suggesting that they are the
result of collusion (Doc. 313 at 6). But the Plaintiffs do not allege that State Farm or any of
other Defendants try to keépeir reimbursement rates other detailsecret, or that they have ar
incentwve for doing so. Given that this information would be possessed by every automobils
repair shop in the state, it seems unlikblyDefendants could keep it secret even if they wishe
to do so. In the absence of plausible allegations that this informasgimot readily discovable,
this is merely parallel behavior, not indicative of collusion.

To the same end, tiidaintiffs attempt to rely on their allegations that the Defendants,
when refusing to pay for certain recommended procedungsrmly utilize the same
explandions. (Doc. 313 at5). For example, the Plaintiffs have alleged that the Defendant
refuse to pageparatelyor a painting-related procedure known as “denib and finesse,” claimi

that it is includedas part of the paint job, even though industry repair databases identify it as
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separate procedure. (SAC at 40). ButRhantiffs fail to offer any explanation as to how this
indicates collusion on the part of the Defendants, and no such rationale is apparent totthe C
Even f one assumes that the Defenddrdge agreetb refuse to pay for certain procedures, it

defies logic thatheywould also agree to use the same bogus excuses to justify their refusal.

As set forth above, the Plaintiffs have again failed to statara @a price fixing in
violation of Sectionl of the Sherman Act.

B. Count Il — Boycott

In Count I, the Plaintiffs argue that the Defendants have engaged in a grooft bmyc
coerce the Plaintiffs into going alomgth the pricefixing scheme allegeth Count I. (SAC at
85). Specifically, the Plaintiffs allegm this counthat the Defendants have steered actual ang
potential customers away by disseminating false statements about the qualityetisgahicior
price of the work done by the Plaintiff shops. (SAC at 85).

The generic concept of “boycott” refers to a method of pressuring a party with whomsaane
dispute by withholding, or enlisting others to withhold, patronage or services from the t8tg&aul
Fire & Marine Ins. Co. v. Barry438 U.S. 531, 541 (1978 the antitrust context,rgup boycotts, or
concerted refusals to dealayrun afoul of Section 1 of the Sherman Acsee, e.g.TimesPicayune
Pub. Co. v. United State345 U.S. 594, 625 (19538hd see F.T.C. v. Superioo@rt Trial Lawyers
Ass’n 493 U.S. 411, 422 (1990) (finding that boycoticbyninal defenséawyers, who refused to
represent indigent clients until governmemtreaseccompensation for doing soonstituted “a classic
restraint of trade within the meag of Section 1 of th8herman Ac).

The boycott claim in the First Amended Complaint was dismissed becaudaititiéf$failed
to include well-pleaded facts setting forth a concerted refusal to deal. (Doc. 291 ah&Eadihe
First Amended Complaint contained only conclusory allegations that the Defehddrgteered their

insureds away from Plaintiff shops that sought to charge higher prices. (Doc. 291 at 21)r In t}
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response to the instant motiorfse Plaintiffs assert that they hawredied this issue by providing
“factual details setting out specific instances where a named Defendanitptbhibustomer from
using a Plaintiff's services.e., requiring that customer to patronize another shop.” (Doc. 313 at
The Defendants point to a section of the Second Amended Complaint, titled “Steerin

that includes a number of examples of insureds being told by one of the Defendants that th
could not or should not patronize one of the Plaintiffs’ shgeserallybecause their insurance
policy did not permit it or because the Plaintiff shop was likely to do a bad job. #5B@56).
For example, the Plaintiffs include the following allegations regardingsaameéd named Ruby
Srinivasan:

In 2014, consumer Ruby Srinivasan told ProgreSséve was

taking her vehicle to PlaintifGunder’s Auto Center, Incfpr

repairs. Progressive told Ms. Srinivasan Gunder’s was “not on our

program” and she had only two choices for repairs, Cannon Buick or

a shop in another town. Ms. Srinivasan was unaware she could

refuse these choices and took her vehicle to Cannon. The repairs

performed by Cannon Buick were substandard and left the vehicle

unsafe to drive. Ms. Srinivasan took her vehicle to Gunder’s for

post-repair inspection and Progressive’s adjuster agreed Cannon's

repairs were substandard and ended up declaring the vehicle a total

loss.
(SAC at 54). The Second Amended Complaint inclddessimilar incidents involving
customers ofour otherDefendant$ (SAC at 5256).

Despite the inlcision of these additional allegations, the Second Amended Complaint

fails to state doycott claim. Even accepting the allegations as true, they in no way stigges

12).

O,

D
<

also

® |t is not clear whethethis is a reference to Defendant Progressive American Insurance

Company or Defendant Progressive Select Insurance Company.

® The Second Amended Complaint also includes a number of incidentsavMbefendan
attempted but failed to steene of its customers away from one of the Plaintiff shofS8AC at
51-52, 56-59).
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the Defendants have engaged roacertedefusal to deal. Each of the incidents involves a
single Deéndant discouraging one of its insuréasn dealing with a singl@laintiff (or
misleadingthe insured into refusing to do)sthere are no allegatiotisat at the timany of these

steeringincidentsoccurred, the other Defendarits any of them) were also preventitngir

insureds from utilizing thagtarticularPlaintiff's services. Just as important, the Plaintiffs neve

allege that any of these incidents had anything to do with fixicet, as they do not allege that,
thetime the steering occurred, the shop at issue was demanding higher ratesns®the
challenging the pricéixing scheme.

C. Tortious Interference

In Count I, the Plaintiffs attempt to assert a claim for tortious interfererbewsiness
relations. Wder Florida law, the elements of tortious interference with a businesseiap
are: (1) the existence of a business relationship; (2) knowledge of thentéi on the part of
the defendant; (3) an intentional and unjustified interference with the relatiorysthie b
defendant; and (4) damage to the plaintiff as a result of the breach of the rkiptiohamiami
Trail Tours, Inc. v. Cottod63 So.2d 1126, 1127 (Fla. 1985).

Tortious interference may be justified whéhe interfering defendamg nota stranger to
the business relationshigth which it is interfering Ernie Haire Ford, Inc. v. Ford Motor Cp
260 F.3d 1285, 1294 (11th Cir. 2001Wnder Florida law, a defendant is not a stranger to a
business relationship, and thus cannot be held liable for tortious interference, whéa it has
supervisory interest in how the relationship is conducted or a potential finarteralst in how a
contract is performed.”Palm Beach County Health Care Dist. v. Prof| Med. Educ., g So.
3d 1090, 1094 (Fla. 4th DCA 2009)The Defendants in this case were not strangers to any

business relationships between their insureds and auto repair shops, as the Defentthbts w
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paying for the repairs to be performed. However, the privilege to intesfact absolute, and it
is not applicablevherethe plaintiffs allege that the interference was accomplished by improp
means, such as misrepresentations and intimidatiee, e.g., Morsani v. Major League
Basebal] 663 So.2d 653 (Fla. 2d DCA 1995) (finding privilege to interfere not applicable wh
plaintiffs had “alleged the use of threats, intimidation, and conspiratorial conduség also
Florida Standard Jury Instruction (Civil) 408.6. (stating that one who uses physieake,
misrepresentans, illegal conduct or threats of illegal conduct has no privilege to use such
methods, and interference using such methods is improper).

To establish that tortious interference occurred, the Plaintiffs rely omthe iscidents
they cited as demonstnag that the Defendants were engaging in a boyeo#., the five
incidents set forth in the “Steering” section of the Second Amended Complaint,cim avhi
Defendant made misrepresentations to one of its insureds or a claimant andezbthahperson
to not utilize a particular Plaintiff's services. (SAC52t56). Howeverthoseincidents arenot
sufficient to state a claim for tortious interference with a business relaponsh

Under Florida law, g@rotected business relationship need not besecied by an
enforceable contractEthan Allen, Inc. v. Georgetown Manor, In647 So. 2d 812 (Fla. 1994).
However, the alleged business relationship must afford the plaintiff existing peptiog legal
or contractual rights.ld. As a general rule,

an action for tortious interference with a business relationship
requires a business relationship evidenced by an actual and

identifiable understanding or agreement which in all probability
would have been completed if the defendant had not interfered.

Id. at 815.
As set forth in the Second Amended Complaint, none of the five relatiorsskipieged

to have progressed to the point whererdpair shopossessed legal or contractual rights. In
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four of the five incidentsthere was not even an “actualidentifiable understanding or
agreement” because the affected Plaintiff waswvare at the time the steering ocedrthat the
insured wanted to utilize its service$or example, the Plaintiffs allege that

Consumer Carissa Stone notified her insurer, GEICO, of an accident
in February, 2014, and told GEICO she was taking her car to
[Plaintiff Express Paint & Body, Inc. (“Express”)] for repairs. Mis
Stone specifically selected Express because she received several
positive reviews of Express’s work. Upon being notified of the
chosen body shop, GEICO told Miss Stone she was not allowed to
take her car to Express because it wasn't one of GEICO'’s preferred
shops. Miss Stone was given a list of four other shops, all GEICO
preferred shops, to which she waswakd to take her car.

(SAC at 52). There is no allegation that Express even knew Stone ex&isgishe was
convincedo takeher car to one of GEICO’s preferregpairshops. The same holds true for thrg
of the four othesteeringncidents set fortlin the Second Amended Complaint.here are no
allegations that consumers Ruby Srinivasan, Kathy Rivera, or Mary Davis hadraagt

whatsoever with any of the Plaintiffs before their insurBresf¢ndants Progressive, State Farm,

andFlorida Farm BureaGeneral Insurance Compamgspectively) steered them away from one

of the Plaintiff shops to one of the insurers’ preferred shops. (SACHH)54-

The sole exception involves an insuremed Michelle Niece. (Niece’s insurer is
identified in the SeconAmended Complaint only as “Allstate,” despite there being two Allsta
entities in this case: Defendant Allstate Fire and Casualty Insurance @pammhDefendant
Allstate Insurance Company.) Nietw®k her vehicle to Ideal Autoa-d/b/a of Plaintiff Nah
Bay Auto Service, Inc. for an estimate before contacting her insurer. (SAC at 54). Niece
informed (presumably by Ideal Autd)dt the repairs to her vehicleuld take approximately
three weeks (SAC at 54). When she contactltbtate, shewas informed that if she todier
vehicleto one of Allstate’s preferred shops, the repairs would only take nine daypdistate

would provide her with a free loaner car. (SAC at 54). According to the taleg®f the
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Second Amended Complaint, Niece — whose policy did not provide rental car coverage — tg
car to anAllstate preferred shop because she “could not afford a rental and neededefeehi
work”. (SAC at 54). Though the repairs took nearly a month, rather than the pronmsealays
(SAC at 54), there is no allegation that Allstate failegrtmvidea replacement vehicle

Given that Niece had already taken her vehicle to Ideal Auto and gotten aatesitim
could be inferred that there was an understandiraggreemenbetween théwo that would have
been completed had Allstate not interfereSee Etharllen, 647 So. 2d at 815 (defining
requirements for existence of a “business relationshig&gcording to the Plaintifishoweverjt
was theprovision of the loaner ratherthanthe promised length of the repairthatswayed Niece
to take her cafrom Ideal Auto to Allstate’s preferred repair shop. (SAC at S4l)state was not
a stranger to the relationship between its insured and the repaiasddpgereforé was
privileged to interfere in that relationship unless the interference was acdoeadptiyg “improper
means,” such as misrepresentations and intimidatiéaricuthful promise to provide a
replacement vehicle cannot constitute improper meahscordingly,Niece’s insirercannotbe
held liable for tortious interference on these facts.

Even if one of the five alleged steering incidents itself been sufficient to state a claim
for tortious interference, dismissal with prejudice would nonetheless be vearagrto @unt IIl.
Eachof thosefive incidents purportedly set out a scenario in which one Defenoldiously
interfered with the relationship between one of its insureds anBlamgiff. However, what has
been pled in Count Il is a claim thalt of the Defendants collectively interfered with business
relationships involvingll of the Plaintiffs

The Defendants have repeatedly engaged in malicious actions and a
course of conduct designed to interfere with and injure the

Plaintiffs’ business relations and prospective business relations. The
Defendants have repeatedly steered and attempted to steer customers
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who have either initiated or verbalized the intent to initiate a

business relationship/transaction with a Plaintiff from the Plaintiffs’
respective busesses through their repeated campaign of
misrepresentation of facts, failure to verify facts damaging or

tending to cause damage to the Plaintiffs business reputations before
conveying the same to members of the public, and, inter alia,
implications of poor quality work, poor quality efficiency, poor
business ethics and practices, and unreliability.

(SAC at 86). Despite makinghese assertions, Plaintiffs have not pled any facts showing that
more than a single Defendant was involved in @fitye allegedncidens of steering or that more
than a single Plaintiff suffered a loss of business as a result of any suemticiDespite three
efforts, totaling nearly 200 pageke Plaintiffs have not even come close to alleging facts that
might support the claim outlined in Count §Il.

D. Quantum Meruit

In Count IV, the Plaintiffs collectively assert a claim for quantum meruinagall of the
Defendants. Under Florida law, “quantum meruit” is a legal doctrine which, in the abserare qf
express agreement, imposes legal liability on a contract that the law impirefafits where one
receives goods or services from another under circumstances where, in thecoarseof
common affairsa reasonable persoeceiving such benefit would ordinarily expect to pay for if.
See, e.g., Osteen v. Morri#31 So.2d 1287, 1289 (Fla. 5th DCA 1986). This fiction was adopted
to provide a remedy where one party was unjustly enrichvelalere that party received a benefit

under circumstances that made it unjust to retain it without giving compensadtiol &

” And, as notedupra there are no allegations that any of the Plaintiffs whose prospegtive
customers were steered elsewhwad been engaged in any conduct (such as demanding higher
laborrateg that mighthave provokedetaliation from any Defendant.

8 In addition, the Court notes that the failure to include any allegations of tortious

interference regarding 34 of the 39 Defendants is a separate basis foraliantiisprejudice of
Count lll as to those 34.
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Company, Inc. v. Thoma834 So.2d 904, 906-07 (4th DCA 2003) (citbgmmerce Partnership
8098 Ltd. Partnership v. Equity Contracting .C695 So.2d 383, 386 (Fla. 4th DCA 1997))he
elements of an action for quantum meruit are that (1) the plaintiff has cahéeloenefit on the
defendant; (2) the defendant has knowledge of the benefit; (3) the defendarteipdsdacr
retained the benefit conferred; and (4) threwanstances are such that it would be inequitable f
the defendant to retain the benefit without paying fair value fotdt.

The Plaintiffs assertetthis sameclaim in the First Amended Complaintin doing so, they
arguedthat the repairs they performed vehicles owned bfpr damaged bythe Defendants’
customersbenefitted Defendants and Defendants’ insureds/claimants for whom Defenaants
required to provide payment for repairs”. (Doc. 167 at 43). That quantum lanmtwas
dismissed becausat least aset forth in the First Amended Complaitite repairglid not confer
a benefit on thansurers. Rather, he only thing the insurers obtained as a consequartbese
repairs was an obligation to pay for therfDoc. 291 at 9).

Beyondthe poblem with the way this claim has been pleithe quantum meruit claim
fails for at least two reasons. In their response to the instant motion&iti#f® assert that the
repairsthey performegbrovided a benefit to the Defendants because the Dafigmgdursuant to
their policies with their insuredsyere obligated to eithdl) pay for the repairs or (2¢pair the
vehicles themselves. (Doc. 313 at 27). The Court assangegendothata Defendanthatwas

obligated to perform a repair would abt a benefit if the repair was performed by one of the

® As was the case with the tortious interference claim asserted in Cotiné IRlaintiffsin
Count IV have assertedsanglequantum meruit claim against all of the Defendants, as though
of the Plaintiffs collectivelyid someting (or some thingsthat conferred a benefit on the
Defendantss a group In actuality, what they desbe is a series of unrelated interactiom
which a single Defendant has (allegedly) been unjustly enriched at the exfensingle
Plaintiff.
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Plaintiffs instead. However, the Plaintifhas not allegethat any Defendant is evebligated to
performrepairs. To the contrary, at the outset of the “Factsi@edfter stating that the
Plaintiffs provide repair services to the Defendants’ policyholders and citntae Plaintiffs
assert that “[e]lach Defendant is individually respondilmigpaymentor those repairs for their
respective policyholders and claimants.” (Doc. 296 at 10) (emphasis ad8exijarly, within
Count IV itself, the Plaintiffs allege that the repairs they performedébtted Defendants and
Defendants’ insureds/claimants for whom Defendargsrequired to provide payment for
repairs” (Doc. 296 at 88) (emphasis addedbhe Plaintiffshave not directed the Court’s
attention to any allegationithin the Second Amended Complaihat the Defendants are
themselvesbligated to perform repairs, and the Court’s research has not uncangred
Accordingly, the Court again finds that the Plaintiffs have failed to propkelyesthat they
conferred a benefit on any of the Defendants.

Moreover, @en accepting their allegations as true,Rbantiffs have not shown that it
would be inequitble to permit the Defendants to retain any benefit(s) thattrheyle been
conferred on them. Although tiRaintiffs have kept the details of the transactions between
themselves and thasureds/claimants somewhat myriheinescapable inference to be drawn
from the Second Amended Complaint is that, before doing any oéplaérsat issue in this case,
the Plaintifs knew how much the Defendants proposed to pElye Second Amended Complair]
is replete with allegations that the Defendants all payahesourly rates, use the same
estimating databases, refuse to pay for the smweciated procedures, and have been doing s
years. In their response to the instant motitme Plaintiffs admit that thewere not at all
surprised by the amount theyewme paid for any particular repair: hd@yscornfully translate the

Defendants’ argument on this point as being that “sive¢old youve were going to ‘wrong you
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and you knew we ‘wronged you,’ therefore you cannot seek justice for the wrongstisminm
(Doc. 313 at 28) (emphasis addéd]).

“The basis for a quantum meruit award is essentially an equitable one. Soe pe
should not benefit from the work efforts of another under circumstances where the pangon g
the work has the reasonable expectatiopeing paid by the person benefitted, and the person
benefitted has a reasonable expectation of paying for the wdifklfowes v. Bedardd77 So.2d
953, 957 (Fla. 5th DCA 2004). With foreknowledge of the amounts the Defendants were W
to pay, the Plaintiffs could not have had a reasonable expectation of receiving Roorall of
the reasons set forth above, Count IV will also be dismissed.

V. Conclusion

This is the Plaintiffs’ thirdarduous tiemptto state a claim. The problems identified in
response to their initial complaintshotgun pleading, vagueness, and implausibilitgve
persistedn their subsequent efforts. Based upon a review of the pleadings in this and the ¢
20-0odd cases-almost all of which share the sastgrtcomings — the Court finds that giving the

Plaintiffs another opportunity to state a claim would be an exercise in futibgspite becoming

10 The commerciahrrangement here is a thrparty agreement in which the auto repair
shop agrees to perform certain repairs to the custererin consideration of payment by the
insurance company. If the insurer breaches that agreement by payimgiedsetagred amount
or by refusing to pay for agreeghon procedures grarts, a breach of contract claim may be
available. But this scamio does not implicate the equitable relyjef unjust enrichment.
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much wordier, the Plaintiffs’ pleadings have not come remotely close ttysafithe minimum
pleadingrequirementss to any of the claims asserted\ccordingly, all four claims will be
dismissed with prejudice.

DONE andORDERED in Chambers, Orlando, Florida &eptembeR3, 2015.

GRECORY A. PRESNELL
UNITED STATES DISTRICT JUDGE
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