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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

JENNIFER GAIL ROCCO,

Petitioner,
V. CaseNo: 6:14-cv-619-Orl-31TBS
VAN FERNANDO ROCCO,

Respondent.

ORDER

This matter is before th€ourt on aPetition for Return of Child to Petition€iPetition”).

(Doc. 1) On April 28 2014, the Court issued an ordequiringRespondent to show cause why the

children should not be returned to Austra(iaoc. 3). Respondent filed his response on May
2014(Doc. 14), and an evidentiary hearing was held/ay 16, 2014* The Petition wadrought
by the mother of three childrepursuant to the Hague Convention on the Civil Aspects
International Child Abduction (“Hague Convention”), Oct. 25, 1980, T.I.A.S. No. 11670, S. T
Doc. No. 9911, reprinted in 51 Fed.Reg. 10,494 (Mar. 26, 1986), as implemented by
International Child Abduction Remedies Act (“ICARA”), 42 U.S.C. 88 116012012). Under
ICARA, when achild has been wrongfully removed from its habitual residargarent may petitior
a United State®District Court to order thehilds’ return toany countrythat is a signatory to th

Hague Conventiorid. § 11603(b).

! Petitioner was not present for the hearing and Petitioner’s counsel indicatieertha
presence was not necessary for a decision on the merits.
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I. Factual Background

The parties are the mardiparents of minor childre8.R.,E.R, andD.R. (the “children”).
The parties were married in Florida in 20DE.R. andD.R. were bornand raisedn Florida.(See
Petr's. Ex.; Doc. 1§. While S.R.was born in Australia, he has residedhe thited Statedor a
great majority of his life(ld.). At the evidentiary hearinthe Respondent testified thaside from
the events of this casand S.R.’s birth, the children have only bee\tstralia once beforéor a
three weelChristmasvacation®

In February of 2018he Petitioner (“mother”)and the childreraveledto Australiasoshe
could secure medical treatmeahd be near her familyrhe Respondent (“father”) remained
Floridauntil June of 2013, when he visited the motaed children for three months in Australfa
and returnedo the United States early SeptemberBy November of 2013he fatherhad been
experiencing deteriorating communication with the mother and difficdtetacting the children
He flew toAustraliaand $iortly dter the mother dropped the children off at schimalk the children
and returned tthe United States. Following their return to the United St#tesmother filed thig

Petition allegingthefatherwrongfully removed their three childrerom Australia*

2 Petitioner is a citizen of Australia with permanssgidencestatus in the United States.
Respondent is atazen of the United States.

3 This vacation occurred prior to D.R.’s birth, accordingly, the travel at issuesinabé is
the first time D.Rhas gone to Australia.

4 Australia and the United States &entracting Statet® the Hague ConventioBee
Satus Table, Convention of 25 October 1980 on the Civil Aspects oF International Child
Abduction, HAGUE CONFERENCEON INT'L LAW,

http://www.hcch.net/index_en.php?act=conventions.status&cid=24 (last updated April 10, 2014).




II. Standard of Review

In a petition for return of children, the petitionbears the burden of provingy a
preponderance of the evidence ttia removal occurredihere thechildrenhabitually reside42
U.S.C.8 11603e)(1)(A); Sorenson v. Sorenson, 563 F. Supp2d 961, 967(D. Minn. 2008) If the
petitioner meets this burderthenthe children must be promptly returnedless an exceptio
applies Lopsv. Lops, 140 F.3d 927, 936 (11th Cir. 1998) (citing 42 U.S.C. § 1{®{4)).

Neitherthe Hage Convention nor ICARA defines habitual residertdewever, “[flederal
courts have developed a tyart framework to assist in the habitual residence analydescivell
v. Maxwell, 588 F.3d 245, 251 (4th Ci2009). The frameworkis afactspecific inquiry which
evaluates what the parents intended as well as the living situation to which therclate
acclimated Boehm v. Boehm, No. 8:10-CV-1986-T-27TGW2011 WL 863066t *3 (M.D. Fla.
March 10, 2011).

The first part of the analysis is “wiinefrthe parents shared a sattietention to abandothe
former country of residenteand settle i newcountry. See Maxwell, 588 F.3d at 251When
presentshared intent is given significant weightthe habitual residence analysis because pat
typically dictate where a child live§ee Boehm, 2011 WL 863066 at *4lt also minimizesthe
incentivefor one parent to abscond witteir child. 1d.; see also Mozes, 239 F.3d at 107¢holding
that a deéermination ofshared intentcreates an inference that the child’s prior residence
abandoned)Courts look at théhistorical and narrative factsurrounding the traveb determine
the parents’ intentee Ruizv. Tenorio, 392 F.3d all253(11th Cir. 2004)quotingMozes, 239 F.3d
at1077-78).

Relevant considerationsletermining the parties’ intent include
“parental employment in the new country of residence; the purchase

of a home in the new country and the sale of a home in the former
country; marital stability; the retention of close ties to the former
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country; the storage and shipment of family possessions; the
citizenship status of the parents and children; and the stability of the
home environment in the new country of residence.”

Boehm, 2011 WL 863066 at *3 (quotinglaxwell, 588 F.3d at 252 Absentshared intent, the Cou
must look to the second part of the analysis to determine a child’s habitual resitemtéz, 392

F.3dat1254.

The second part of the analydeterminesvhether therbas beefpassage of an appreciable

period of time, one sufficient for acclimatization by the children to the newcamment.”"Maxwell,

588 F.3dat 251 (citation omitted)in essence, the dlirt must asseswhether the children hav

become firmly rooted” in the new surroundingblolder v. Holder, 392 F.3d 1009, 1019 (9th Cif.

2004).
[I1. Legal Analysis

In this casehe parents dispute whether tteharedanintention to settle in Australia. At th

May 16, 2014 evidentiary hearing, tfehertestified that he never intend#te children to stay ir

Australiag and the visit wasneantto be temporary(See also Doc. 149 34). In support of his
assertiorhe pointecut there were no overt actions taken by the parties to abandon their esta

roots in FloridaA home was not secured for the family in Austrglid. § 8. Neither the father no
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the mother sought employment in Austra{ial.). The parents did not open a joint bank account in

Australia.(Id.). Additionally, the fatherenewed hisesidentialeasein the United Stateshile the

children were living in Australiald. 1 9).Moreover, heparties kept thejjoint bank account in the

United Stateq(ld. 1 8).0On the other handhe mother asserts the father’s assise h acquiring the
children’s’ Australian citizenship points to a shared intent to change habitual resiffsedgoc.

16; Pet’r's. Ex.(application for the return of a chitibmitted to the Attorney General of Austra
detailing he facts surrounding theavel)). However, the fathedisputes this point, claiming th

children’s dualcitizenshipwas merelyto allow them toenrollin school during the temporary sta

a
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(Doc.14 18). 1t is clear from tle evidencehatthe fathedid notintendto abandon the tited States
and move the family to Australia permanently.

Whenthe parentslonot sharen intento abandon the former residensech asn this case
the Court must turn to ¢éhsecond part of the analysssid determine whether the children hg
becomdirmly rooted in AustraliaSee Ruiz, 392 F.3d at 125%4older, 392 F.3cat1019.Here, he
children resided in Australia fanly nine months, half of which occurred during suemmacation.
The children havegrown upandattended school in Central Florida fibie vast majority of their
lives. Their only prior exposure to Australia was a Christmasfrgdout twentyfive daysthat only
included two of the three children.

In addition, he living arrangementurther hindered the children’acclimatizationto
Australia. The father testified at the evidentiary hearing that fdwmily sharedan overcrowded
residence with relatives of the motha&vhere the cildren had to share bedrooms and be
Furthemoreg themajority of the children’s possessions remained in Florida, as they were onl\

to bring a few suitcases on the flight to Australizee also Doc. 14 | 8).
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Thus, he Qurt findsthe children’s prior Florida resident@as not been abandoned and

habitual residenceniAustraliahas not been establishéthe history of this caseonfirmsthatthe
children considethe United States to be their harsénce the children’s habitual residensé¢he
United States, the Court will not order their return to Australia
It is, therefore,
ORDERED that the Petition (Doc. 1) BENIED. The Clerk is directed to close thike.
DONE andORDERED in Chambers, Orlando, Florida on May 27, 2014.
Sass
(é&&%\(’;\. PRESNELL
UNITED STATES DISTRICT JUDGE
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