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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

TEENA SERENE GONZALEZ,
Plaintiff,

-VS- Case No. 6:14-cv-911-Orl-DAB
COMMISSIONER OF SOCIAL

SECURITY,
Defendant.

Memorandum Opinion & Order

The Plaintiff brings this action pursuant to 8wcial Security Act (the Act), as amended, Title

42 United States Code Section 405(g), to objadficial review of a final decision of th

11%

Commissioner of the Social Security Admingion (the Commissioner) denying her claim for
Disability Insurance Benefits and a period of disability under the Act.
The record has been reviewed, including @angcript of the proceedings before the
Administrative Law Judge (ALJ), the exhibits tiland the administrative record, and the pleadings
and memoranda submitted by the parties in this case. Oral argument has not been requested.

For the reasons that follow, the decision of the Commissiomrdifirsied.
BACKGROUND

A. Procedural History
Plaintiff filed for a period of disability andisability insurance benefits on February 15, 2011,

alleging an onset of disability on December 12, 2009t@loenic depression, back and neck injuries,

low blood sugar, and trouble focusing or concdimgaR. 71, 81. Her application was denied initially
and upon reconsideration. R. 70-107. Plaintiffuested a hearing, which was held on September

4, 2012, before Administrative Law Judge Michael Calabro (hereinafter referred to as “ALJ"). R.
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36-69. In a decision dated October 9, 2012, the Audd Plaintiff not disableds defined under th

11°

Act from December 12, 2009, the alleged onset date, through June 30, 2012, the date last insured.
26. Plaintiff timely filed a Request for Reviaaf the ALJ’s decision, which the Appeals Council
denied on April 9, 2014. R. 16, 11-1Rlaintiff filed this action for judicial review on June 13, 2014.
Doc. 1.

B. Medical History and Findings Summary

Plaintiff was born on March 18, 1981; she was @&rg old at the time she applied for benefits
and 31 years old at the time of hearing. R. 40, 173. She reached the 11th grade in 1998 blt has
education beyond that. R. 199. During the relevant period (15 years before her alleged ondet date

she worked as a landscaper, office clerk and general office worker. R. 25, 43-47.

—h

Plaintiff's medical history is set forth in déta the ALJ’s decision. Plaintiff complained g
severe migraines, temporomandibular joint disof@ist]), pain in her skull, two bulging discs in her
back, herniated discs in her neck, lower baak shooting down her legs, broken tail bone, PTED,
anxiety attacks seizures, and manic depresssegdier. R. 216, 219, 231. After reviewing Plaintiff
medical records and Plaintiff's testimony, the JAtound that Plaintiff had the severe medicdlly
determinable impairments of post-traumaticstrdisorder (PTSD), anxiety, and degenerative fisc
disease, but these impairments were not severe enough to meet or medically equal one of tf
impairments listed in Appendix 1, Subpart P, Regulations No. 4. R. 18-21.

The ALJ determined that Plaintiff retained the residual functional capacity (RFC) to pgrform
sedentary work, except with no climbing of repéadders, or scaffolds; avoiding concentrated
exposure to vibration; limited to simple, repetitive tasks; and limited to occasional interaction with
co-workers and the general public. R. 22. Based upon Plaintiff's RFC, the ALJ determined that she
could not perform past relevant ko R. 25. Considering Plainti’'vocational profile and RFC, the

ALJ applied the Medical-Vocational Guidelines (the grids), 20 C.F.R. Pt. 404, Subpt. P, App. 2, and,
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based on the testimony of the vocational expére(), the ALJ concluded that Plaintiff coul
perform work existing in significant numberstire national economy as charge account worker
document preparer. R. 26. Accordingly, the ALtkdained that Plaintiff was not under a disabili
as defined in the Act, at any time from December 12, 2009, the alleged onset date, through
2012, the date last insured. R. 26.

Plaintiff now asserts four points of errofirst, she argues that the ALJ erred by failing
grant adequate weight to the opinion evidence ohBiés treating mental balth specialists. Secon

she claims the ALJ erred by failing to find Pl#ifs bipolar disorder, depression, ADHD, sleg

disorder, headaches, asthma, and shoulder injyges “severe” and caused a more limited RF¢

impacted her ability to work. Third, Plaintiff camtds the ALJ erred by failing to find that her men
RFC was more restricted based on the “paragraptnit&tia. Fourth, she asserts that the ALJ ef
by improperly applying the correct standard for g subjective symptoms. For the reasons

follow, the decision of the CommissionetAEFIRMED .
. STANDARD OF REVIEW

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr
legal standard$/icRoberts v. Bowe®41 F.2d 1077, 1080 (1 Cir. 1988), and whether the finding
are supported by substantial evidenRghardson v. Peralest02 U.S. 389, 390 (1971). TH
Commissioner’s findings of fact are conclusive if supported by substantial evidence. 42
8 405(g). Substantial evidenisemore than a scintillake., the evidence must do more than mer
create a suspicion of the existenéa fact, and must include suievant evidence as a reasona
person would accept as adequate to support the conclé&siote v. Chatgr67 F.3d 1553, 1560 (11
Cir. 1995) citing Walden v. Schweikes72 F.2d 835, 838 (I'Cir. 1982) andRichardson v. Peralesg

402 U.S. 389, 401 (1971).
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“If the Commissioner’s decision is supported by sabtal evidence, this Court must affirr
even if the proof preponderates againstihillips v. Barnhart 357 F.3d 1232, 1240 n. 8 (11th C
2004). “We may not decide facts anew, reweigtethdence, or substitute our judgment for that
the [Commissioner.]id. (internal quotation and citation omitte@)yer v. Barnhart 395 F.3d 1206
1210 (11 Cir. 2005). The district court must viewe evidence as a whole, taking into acco
evidence favorable as well asfavorable to the decisiorzoote 67 F.3d at 156Q3ccord, Lowery
v. Sullivan 979 F.2d 835, 837 (T'ICir. 1992) (court must scrutinize the entire record to deterr,
reasonableness of factual findings).

The ALJ must follow five steps ivaluating a claim of disabilitysee20 C.F.R. 88§ 404.1520

416.920. First, if a claimant is wanlg at a substantial gainful actiyjtshe is not disabled. 20 C.F.

§ 404.1520(b). Second, if a claimant does not hayempairment or combination of impairmenits

which significantly limit her physical or mentality to do basic work activities, then she does |
have a severe impairment and is not digable0 C.F.R. 804.1520(c). Tind, if a claimant’'s
impairments meet or equal an impairment listed0 C.F.R. Part 404, ubpart P, Appendix 1, sh
is disabled. 20 C.F.R. § 404.1520(d). Fourtl, ¢faimant’s impairments do not prevent her fr
doing past relevant work, she is not disdble20 C.F.R. § 404.1520(e). Fifth, if a claiman
impairments (considering her residual functional capaage, education, and past work) prevent
from doing other work that exists in the national economy, then she is disabled. 20

§ 404.1520(f).
1. ISSUES AND ANALYSIS
A. Evaluation of Plaintiff's impairments

Plaintiff contends that the ALJ erred ims evaluation and findings concerning

impairments, particularly her mental impairmgrénd in his RFC evaluation by finding incomplé
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mental limitations. Plaintiff argues that ALdrred in his Step 2 analysig not finding several of he
conditions—bipolar disorder, depression, ADHD, sldeorder, headaches, asthma, and shoy
injuries—to be “severe” impairments because the medical evidence reflected these condition
caused a more limited residual functional capabian the ALJ assigned, and should have resy
in a finding that she was not able to perform any mbSteps 4 and 5. Indhalternative, Plaintiff
argues, even if not “severe”, the ALJ failed to ecdesthe effect of these additional impairmentg
combination on Plaintiff's ability to work. Plaifitfurther argues that the ALJ erred in assessing
mental residual functional capacity and her functioning in the “paragraph B” criteria for Lis
12.04 (Affective Disorders) and 12.06 (Anxiety Disorder§eeR. 21.

Plaintiff contends that in addition to the AsJStep 2 error, he erred in his Step 3 findif
concerning the degree of severity of Plaintiff's mehtattional restrictions as part of the “paragrg
B” criteria. Plaintiff argues thahe ALJ’s finding that she should be limited to simple, repetitive t4
and to occasional interaction with co-workers #redgeneral public did not recognize the true exi
of her mental limitations because substantiadiewce supported greater limitations and the A
mischaracterized certain parts of the record and testimony and ignored other parts.

The Commissioner argues the ALJ did not e8tap 2 of the sequential evaluation beca|
he found severe impairments and moved on t@ther steps in the sequential evaluation, and
ALJ then properly considered Plaintiff's non-severe impairments at later steps in the sed
evaluation process, including at Step 3. The Comarissicontends that Plaintiff fails to show s

had marked difficulties in any of the ParggmaB functional domains or repeated episodes

Plaintiff's arguments are for the most part focused omieatal limitations rather than any physical limitations frd
a shoulder injury or asthma. Doc. 21. As such, the Caamtifysis will primarily focus on Plaintiff's mental impairment

*The ALJ's decision contains a typographical error in tigamiscited “Listing 12.09,” which applies to “Substan
Addiction Disorder” (that he did not digss), when he intended to cite Listih®,06(Anxiety Related Disorders); under th
pertinent Regulations, “anxiety disorders” include “post traigvsress disorder’— which the ALJ found Plaintiff had &
“severe” level. 20 C.F.R. Part 404, Subpart P, Appx. 1, 12.00taVBisorders. Plaintiff does not dispute the applicabi
of Listing 12.06 (Anxiety Related Disorders).
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decompensation each for extended duration, whictegrered to meet the Listing level for the tW
mental disorders the ALJ assessed. Doc. 23.

At Step 2 of the five-step evaluation procdks, ALJ is called upon to determine whethe
claimant’s impairments are severe. By definition, ithigliry is a “threshold” inquiry. It allows only
claims based on the most trivial impairments tadjected. In this Circuit, an impairment is n

severe only if the abnormality is so slight and its effect so minimal that it would clearly

0]

ot

ot be

expected to interfere with thadividual's ability to work, irrespective of age, education, or work

experience. A claimant need show only that her impairment is not so slight and its effect
minimal. McDaniel v. Bowen800 F.2d 1026, 1031 (11th Cir. 19888R 96-3p (“an impairment(s
that is ‘not severe’ must be a slight abnormajitya combination of slight abnormalities) that H
no more than a minimal effect on the ability to do basic work activities”).

When evaluating a mental impairment at gtep, the Commissioner is required to apply 1
“special technique” described in 20 C.F.R4%5.920a. This technique requires the adjudicatq
determine first whether the claimant has a “roellly determinable mental impairment.” 20 C.F.
§ 416.920a(b)(1). If the claimant is found to havehsan impairment, the reviewing authority my
“rate the degree of functional limitation resngi from the impairmexs) in accordance with
paragraph (c),” 20 C.F.R. 8 416.920a(b)(2), which specifies four broad functional areas: (1) a
of daily living; (2) social functioning; (3) conceation, persistence, or pace; and (4) episodg
decompensation. 20 C.F.R. § 416.920a(c)(3). Accotditige regulations, if the degree of limitatig
in each of the first three areasated “mild” or better, and repisodes of decompensation are fou
then the adjudicator “generally” will conclude that the claimant’s mental impairment is not “se
20 C.F.R. § 416.920a(d)(1). As in Plaintiff's caseh#& mental impairments are found to be sev
the ALJ should then assess at Step 3 whether teey on are equivalent in severity to the Listir]

for mental impairmentsSee20 C.F.R. 8§ 404.1520(a)(4)(iii), (dpoughty v. Commissioner of Sg
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Sec, 245 F.3d 1278. To meet a Listing, a claimant rhase a diagnosis included in the Listings &

nd

must provide medical reports documenting that timeltions meet the specific criteria of the Listings

and the duration requirement; to “equal” a Listing, the medical findings must be “at least e
severity and duration to the listed finding#/ilson 284 F.3d at 1224 (citations omittedge20
C.F.R. 88 404.1525, 404.1526.

Plaintiff's impairments would meet the required level of severity for either of the Lis
considered by the ALJ if, in addition to satisfying the requirements of Paragraph A (whi

Commissioner concedes), she also satisfied the requirements in Paragege2®BC.F.R. pt. 404

subpt. P, app. 1, 88 12.04, 12.06. For Paragraph Bjraasit must show two of the following: (1

marked restriction of activities of daily living;2) marked difficultiesin maintaining social
functioning; (3) marked difficulties in maintainingrcentration, persistence, or pace; or (4) repe
episodes of decompensation each of extended duration. See 20 C.F.R. pt. 404, subpt. R
88 12.04B, 12.06B. Episodes of decompensation are exacerbations or temporary incr
symptoms accompanied by a loss in adaptive functioning, as manifested by difficulties il
activities, social functioning, or concentrationrgstence or pace. See 20 C.F.R. pt. 404, suby
app. 1, 8 12.00(C)(4). Episodes of decompensation may be inferred by medical records ¢
significant alteration in medication or documentatbthe need for a more structured psychologi

support systeme(g., hospitalizations or placement in a halfway house or a highly struci

household)ld. If the mental impairments neither maet are equivalent in severity to any listing,

the ALJ will then assess the claimant’s residual functional capacity. 20 C.F.R. § 416.920a(

In this case, the ALJ found Plaintiff's PTSD aamkiety to be severe impairments at Ste
and, as part of the required avaiion at Step 3, the ALJ matlether findings, including a finding
that Plaintiff had mild difficulties and restrictioimsactivities of daily living and social functioning

and moderate difficulties in concentration, persistence or pace, with one to two episd
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decompensation, but not extended duration. RB2tause the ALJ found that Plaintiff's limitations
did not meet the Paragraph B critérad consequently did not meet Listing 12.04 or 12.06, he
continued the Sequential Evaluation Process amttarmining Plaintiff’'s RFC, explicitly included
a finding that Plaintiff was mentglcapable of “simple, repetitive tasks and limited to occasignal
interaction with co-workers and the general public.” R. 22. Plaintiff contends that the ALJ efred in
not finding greater limitations in Plaintiff's activities of daily living and social functioning.
In this case, at Step 2 of the Sequential &atibn Process, the Alfdund that Plaintiff had
the severe impairments of post-traumatic stress disorder (PTSD), anxiety, and degenerative dis

disease. R. 18. The ALJ found that Plaintiff Inaitd restrictions in activities of daily living; h¢

\

noted she “lives alone and tkeis no indication in the record that [she] has any limitation in
performing her activities of daily living.” R. 21The ALJ also found that Plaintiff had mild {o
moderate difficulties in social functioning, statin@tfthe treatment record does not indicate any
difficulty with social interactiorand the record shows that sheadgially active.” R. 21. The ALJ
also found that Plaintiff had modeeadifficulties with regard to concentration, persistence or pgpce.
R. 21.

Plaintiff argues that the ALJ’'s most seriousoe is his omission at Step 2 of her bipolar
disorder diagnosis and symptomatic impairmentctvishe argues is distinct from either PTSD|or
anxiety, with its own pathology limitations in Pl&ffis residual functional capacity. She argues that

Drs. Thebaud and Kootte both diagnosed her with aigbsorder, as did most other providers in the

*The ALJ also found that Plaintiff's limitaths did not meet the Paragraph C criteria:

[T]he evidence fails to establish the presence of the "paragraph C" criteria. There is no evidence of an at
least two year history of a chronic affective digarthat caused more than a minimal limitation of ability

to perform basic work activity with one of the folling: repeated episodes of decompensation, a residual
disease process that has resulted in such mamgifizdtment that even a minimal increase in mental
demands/environmental changes that would cause decsatipen or a current history of one or more years

of an inability to function outside a highly supportive living arrangement.

R. 22. Plaintiff does not challenge the ALJ's determination as to the Paragraph C criteria.
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record, including consultative examiner Dr. DelLuca, who administered several objective

psychological tests and found a GAF of 35. R. 335BRintiff also argues the ALJ erred in not

adequately addressing Plaintiff’'s impairmenfsheadaches, depression, ADHD, sleep disor

headaches, asthma, and shoulder injuries; Plaangjtfes that substantial evidence supports afin

that these impairments have much more thamamal effect on Plaintiff's ability to do basic work

activities. Alternatively, Plaintiff argues thatven if non-severe, the ALJ violated SSR 9648p
failing to consider the effect of the non-severpaimments along with the severe impairment on
ability to work.

Plaintiff also argues that the ALJ erred in finding she had mild difficulties in activities of

living because she testified to many limitationday activities and social functioning, for examp

Her,

ling

her

daily

€,

using a rolling device to bring in groceries, not driving, and having church members come to her

home so that she does not have to go out/R59. She contends that the ALJ engaged in

impermissible “sit-and-squirm” type jurisprudeneehen he concluded that Plaintiff's “appearan
demeanor, and testimony did not support a findimgiignificant limitations in social functioning.

R. 21. The ALJ's characterization of Plaintiffierformance of basic actiies of daily living, she

argues, was flawed in minimizing the limitations imposed by severe impairments. She argugs it wa

error for the ALJ to rely on her limited attempts to perform some housework or have social dontact.

and to find mild restrictions where the recadpported much more serious ones. She ar

jues

substantial evidence supports different findings at stisghof the sequential evaluation process, ffom

“In assessing RFC, the adjudicator must consider limitatamasrestrictions imposed by all of an individual

impairments, even those that are not ‘severe.” While aseatre’ impairment(s) standing alone may not significantly li
an individual's ability to do basic work activities, it may— whesnsidered with liritations or restrictions due to othe
impairments—be critical to the outcome of a claim. For exaniplcombination with limitations imposed by an individual
other impairments, the limitations due to such a ‘not mévwmpairment may prevent an individual from performing p
relevant work or may narrow the range of other work that the individual may still be able to do.” SSR 96-8p.

Mmit

=

hSt

*The Commissioner argues that ALJ was entitled to rely on Plaintiff's testimony and demeanor at the hdaring in

evaluating her credibilitySeeSocial Security Ruling (SSR) 96-7p, SSB-7p, 1996 WL 374186 at * 8 (providing that
evaluating credibility, the adjudicator may consider personal observations in the overall evaluation, although
observations cannot be the sole basis for an adverse credibility finding).
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a finding that Plaintiff's depressi@and anxiety are severe impairmeat Step 2, to more restricted
functional areas at Step 3's “Paragraph B” criteria—findings which would have resulted in a
significantly more limited mental residual functional capacity.

The Commissioner argues that the ALJ sufficiert®ntified substantial evidence supportipg
his conclusion that Plaintiff had mild difficul8ewith daily activities and social functioning, and
moderate difficulties with maintaining concentoatj persistence, or pace. R. 21. The Commissipner
argues the ALJ's credibility finding took into account Plaintiff's testimony regarding all of her
impairments. R. 23. The Commissioner points outAhdtconsidered all of Plaintiff's impairments
in his RFC analysis and, in sumnzang Plaintiff’'s hearing testimonyoted Plaintiff alleged she had
headaches, slept five hours a night, and idedtifiredication she took for asthma, difficulty with
sleep, and depression (R. 23, 48, 506&D-which the ALJ found were notedible to the extent they
were inconsistent with his RFC finding. R. 2ib{ing he considered the “entire record” and ‘all
symptoms”), R. 23 (found Plaintiff’'s statementscerning the intensity, persistence, and limitjng
effects of her symptoms were not credible to thiergthey were inconsistent with his RFC finding).

The Eleventh Circuit, in considering a denappeal, held that the ALJ’s findingarfiysevere
impairment, based on either a single impairmeatambination of impairments, is enough to satisfy
Step 2 because once the ALJ proceeds beyond Steps2eleired to consider the claimant’s entjre
medical condition, including impairments the ALJ determined were not sevBrggin V.
Commissioner of Soc. Seé20 F. App’x 901, 902 (11th Cir. 2011) (unpublishéditing Jamison
v. Bowen814 F.2d 585, 588 (11th Cir. 1983ge also Phillips v. Commissiondb7 F.3d 1232, 1238
(11th Cir. 2004)). The ALJ must make specific aredl-articulated findings as to the effect of the

combination of all of the claimant's impairmemts(citingBowen v. Hecklei748 F.2d 629, 635 (11t

-

Cir. 1984)). However, a clear statement thatAhJ considered the combination of impairmepts

SUnpublished opinions of the Eleventh Circuihstitute persuasive, and not binding, autho®gel 1th Cir. R. 36-2
and .O.P. 6.
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constitutes an adequate expression of such findiege.Jones v. Dep’t of Health & Human Ser
94 1 F.2d 1529, 1533 (11th Cir. 1991). Even assumingldrerrs in concluding that certain of
claimant’s limitations ar@ot severe impairments, the error will be harmless if the ALJ consid
all of the claimant’s impairments in combiraatiat later steps in the evaluation procéds.(finding
substantial evidence supported the ALJ’s findingdleatmant’s sleep apnea, obesity, and edema
not severe where the ALJ dissed in detail his medical records and testimony, which include
of his diagnosed ailments as well as his claimed limitations stemming from those ailmentg
Commissioner further points out that Plaintiff does explain how any of the impairments the A
did not explicitly label as “severe” were actuaitpre limiting than the ALJ's RFC finding, but a
simply a diagnosis does not show the conditions are severe or imposed functional limitatior]
Here, as the Commissioner points out, the ALJ faatristep 3 that Plaintiff did not have &
impairment or “combination of impairments” that met or medically equaled a listing; he also exy
considered Listing 12.04 for affectivlisorders such as depressiadbipolar disordet and Listing
12.06 for anxiety disorders at tf¥$ep. R. 20-21, Finding No. &ee Wilson v. Commissiongs4
F.3d 1219, 1224-25 (11th Cir. 2002) (holding that thgd'Alstatement that the claimant did not ha
“an impairment or combination of impairments lgte, or medically equal to one listed in Appeng

1, Subpart P, Regulations no. 4” constituted evidématthe ALJ considered the combined effe

of the claimant’s impairments)pones v. Dep’t of Health and Human Se@d1 F.2d 1529, 1533 (11th

Cir. 1991)(same). Moreover, any errors the ALJ miadeiling to include Plaintiff's diagnoses ¢
bipolar disorder or depression, and headaches, or alleged sleep disorder were harmless be

ALJ considered all of her impairments in combioatat later steps in the evaluation process aftg

"To the extent Plaintiff argues that the ALJ erred infimating her bipolar disorder was severe, there was no g
because bipolar disorder falls within the Regulations’ defindfaffective disorder “characterized by a disturbance of md
accompanied by a full or partial manic or depressivelsyme. Mood refers to a prolonged emotion that colors the wj
psychic life; it generally involves either depressiorlation.” 20 C.F.R. Part 404, Subpt. P, App. 1, Listing 12.04.
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determined that she had a severe impairment due to her post-traumatic stress disorder, an
degenerative disc disease. R. S8&eBurgin, 420 Fed. Appx. at 904 (citirigiorio v. Heckler 721
F.2d 726, 728 (11th Cir. 1991) (applying the harmless error doctrine to social security case

The ALJ specifically found Plaintiff's alleged ADHD and alleged sleep disorder wer

Kiety, a

).

. not

supported with sufficient clinical findings and do not have more than a minimal effect gn the

claimant’s functioning, and her asthma was well-calgd with medication. R. 20. Plaintiff did ngt

raise her “shoulder injury” specifically as a sepaiepairment; however, the ALJ considered

he

medical evidence of restrictions in her cervicahsmnd assessed the appropriate limitations ir| the

RFC. R. 22. Moreover, an MRI of her shadell from November 2010 found mild bursitis and

no

rotator cuff tear, and Plaintiff stated in responses to the SSA Supplemental Pain Questionngire th:

pain was “not the reason” she was applying for benefits. R. 430. The ALJ’s analysis of PIgintiff's

impairments at Step 2 was based on substantial evidence.

The ALJ’'s assessment of Plaintiff’'s mental inmpeents, specifically the Paragraph B critef

findings of mild limitations in activities of dlg living and social functioning and modera

limitations in concentration, persistence and paces aiso based on substantial evidence. The

a

[e

ALJ

noted that Plaintiff lived alone and there weas indication in the record she had any limitation

performing activities of daily livingR. 21, 41. Plaintiff testified that most of the time she was
to take care of her personal care needs, walk a dog, and could do chores around the houg
cooking and cleaning although people from her church sometimes helpgd, 9. As to socia
functioning, the ALJ found Plaintiff's testimonydiinot support a finding for significant limitation
in social functioning. The treatment record doesmditate any difficulty with social interaction ar
the record shows that she is sdlgiactive. The undersigned has considered the claimant's GAF
range and finds that there is no objective ewgeto support a finding of moderate restriction

social functioning.” R. 21. Plaintiff testifiexhe had a friend who would come over to her housg
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religious study and she attended religious meetiwgstimes per week. RR9, 61. Plaintiff also

reported she got along with family, friends, neigishand authority figures. R. 224-25. The ALJ also

correctly determined that Plaintiff's medicatords reported two episodes of decompensation,
one to two episodes of decompensation, but nekt@nded duration (R. 21) because the episq
happened several years apart, which was insufficiemeet the regulation’s definition of repeat
episodes of decompensation each for “extended duratee 20 C.F.R. pt. 404, subpt. P, app.
§12.00C(4) (“The term repeated episodes of deemsgtion, each of extended duration . . . me
three episodes within 1 year, or an average of emery 4 months, each lasting for at least 2 week
As the ALJ noted, Plaintiff had psychotic epise@®e2007, when she was receiving rehabilitation
drug addiction (benzodiazepine withdrawal)ai (R. 21, 318, 324-33), and in January 2011 wi
she was admitted to a hospital for less than four days for suicidal ideation (R. 347-65).
Commissioner points out, because the episodes were several years apart (not within one
neither lasted for at least two weeks, Pl#irdannot show she met the regulatory definition

“repeated” episodes each of “extended duration” under the Regulations.
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The ALJ’s determination that Plaintiff's impaients did not meet or equal the Paragraph B

criteria of Listings 12.04 and 12.06 is based on substantial evidence.

B. RFC and the treating physicians’ opinions.

Plaintiff claims that the ALJ should not haweihd her able to perform sedentary work in lig
of the opinions of Plaintiff's treating mental tespecialists, Dr. Thebaud and Dr. Kootte, both

whom opined that Plaintiff completely disabled and incapable of performing work.

jht

of

Residual functional capacity is an assessmesgdan all relevant evidence of a claimant's

remaining ability to do work despite henpairments. 20 C.F.R. 8 404.1545(agwis v. Callahan
125 F.3d 1436,1440 (11th Cir. 1997). The focus of this assessment is on the doctor's eval

the claimant's condition and the medical consequences thite&ubstantial weight must be givd
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to the opinion, diagnosis and medical evidenca wéating physician unless there is good caug
do otherwise.See Lewis125 F.3d at 144®Edwards 937 F.2d at 583; 2C.F.R. 88 404.1527(d)
416.927(d). If a treating physiciaropinion on the nature and severitfya claimant’s impairment
is well-supported by medically acceptable clinical and laboratory diagnostic techniques, an
inconsistent with the other substantial evidendbénrecord, the ALJ must give it controlling weigl
20 C.F.R.88404.1527(d)(2),416.927(d)(2). Whereating physician has merely made conclus
statements, the ALJ may afford them such weight as is supported by clinical or laboratory f
and other consistent evidence of a claimant’s impairmé&d#e.Wheeler v. Heck|éf84 F.2d 1073
1075 (11th Cir. 1986)%ee also Schnorr v. Bowesil6 F.2d 578, 582 (11th Cir. 1987).
“Generally, treating physicians’ opinions aregyi more weight than non-treating physicia
and the opinions of specialists are given more weaiglgsues within the aredexpertise than thos

of nonspecialists Baker v. Astrug2011 WL 899311, *7 (M.D. Fla. Mar. 14, 2011) (citiigNamee

V. Soc. Sec. Adminl62 F. Appx. 919, 923 (11th Cir. Jan. 31, 2006) (unpublished); 20 Q.

88404.1527(d)(2)-(5%116.927(d)(2)-(5) (the following factors asdevant in determining the weigt
to be given to a physician's opinion: (1) the “Ldngt the treatment relationship and the freque
of examination”; (2) the “Nature and extenttoéatment relationship”; (3) “Supportability”; (4
“Consistency” with other medical evidence in the record; and (5) “Specialization”).

Plaintiff argues that the ALJ erred in giving littheight to the opinions of Dr. Thebaud a

Dr. Kootte and in providing a brief rationale foethejection. The ALJ gave “little weight” to Df.

Thebaud’s opinions in his Mental Impairmé&uestionnaire, dated September 12, 2011 (R. 423
which diagnosed Bipolar disorder and indicaaintiff’'s Global Assessment of Functioning (GA
scores ranged between the 50 to 59 range in steypar. R. 423. He opined Plaintiff had serid

limitations or was unable to do several mental wamrtvities such as cargut simple instructions

eto
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or get along with others; she had marked restriction of daily activities; marked difficultles in
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maintaining social functioning; marked deficiencies in concentration, persistence or pace, and ha

four or more repeated episodes of decompeorsatithin a twelve montperiod, each of two week|

5

duration. R. 425-27. The Alfdund his opinions were not “supported by the objective medical

evidence of record and are given no weight. Hisuatadn of the B criteria are in conflict with the

clinical evidence and the GAF evaluations in theord” and “there are only two (2) episodes
documented hospitalization due to decompensatieither of which was of extended duration.”
24.

The ALJ also gave little weight to the opiniofhthe treating psychotherapist, Anton Koot

Ph.D., LCSW (R. 522-23, dated August 9, 2012), finddngKkootte’s “opinion is also not supportgd

of

R.

e,

by the record as a whole. Claimant was ablestdorm substantial gainful work activities. Despjte

her traumatic experiences, claimant was abfariotion and work. The medical record consistently

reports that the claimant’'s memory is intact, &ggention and concentration are good, and there are

few limitations in social functioning.” R. 24. DKootte opined Plaintiff had PTSD, depress

disorder, and a panic disorder, and Plaintiff's stongs from her impairments were “disabling” a

he believed her condition was “permanent” and “totally disablingS2R-23. The ALJ found both

of the opinions of Dr. Thebaud and Dr. Koottebi® “conclusory opinions that the claimant

disabled” and rejected them “insofar as they relate to the ultimate finding of disability.” R. 24

ve

is

+=

Plaintiff argues that the ALJ’s rationale fopaeting each doctor’s opinion is inadequate when

applied to the applicable case law and rules yvameh measured against substantial evidence in the

record supporting the opinion that Plaintiff canneg&ge in substantial gainful activity. Plaint

ff

argues that both doctors are longtime treating mbaetdth specialists who saw Plaintiff consistently

and the opinions are internally consistent, caasiwvith each providers’ own objective findings, apd

consistent with the record as a whole. Plfiatigues the medical recortiem all of her providerg

present a consistent picture of her suffering from the mental health impairments of PTSD,

-15-
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disorder, anxiety, and depression such thatdherd as a whole both supfsthe opinions of Drs

Thebaud and Kootte, and supports a finding of a much more limited RFC.

According to the medical records, Plaintifresignificant history afrug and alcohol abusé

leading to psychotic behavior (and arrest) apdychiatric history of mood instability. R. 328-2

In December 2007, she was incarcerated with theaBment of Corrections in the drug col

program related to Xanax dependency and sheahadtory of narcotic drug abuse; her “bizaf

behavior” was noted to be a result of benaadpine withdrawal. R. 312-13, 318, 370. By Janu
2008 the withdrawal process had run its course Phaintiff had deepening depression; she \
diagnosed with probable substance-indyzsathosis secondary to the withdrafv&. 326. Plaintiff
had a subsequent hospitalization for suicidal ideation on New Years Day 2011 when she was

to South Seminole Hospital for depression andlatabuse after having been drunk for days;

irt

ary

Vas

hdmitte

she

had been on prescription anti-depressants leuhat stopped taking them; she was cautioned gbout

the drugs and alcohol use. R. 347-48, 356-58.

Following her hospitalization, Plaintiff begaaceiving treatment at Seminole Behavio
Healthcare, in February 2011. Dr. Ralph Bailemtsaw Plaintiff at her first appointment d
December 16, 2010, and noted Plaintiff’s repdiist she had “a long history of employme
problems related to her mental health symptoms, and she had been unable to mainta
employment throughout her adult life. Client hassadry of opiate dependence, and had drug rel
charges in 2007, which also limits her employnaaportunities.” R. 373. She denied current d

or alcohol use following her treatments ateTBridge in 2007 and heliagnosis was Opioig

Dependence Remission as of November 2010. R.B&ntiff reported shevas going to school fof

insurance licensing, but “is unable to continue due to her legal history.” R. 374. On Febr

®Plaintiff stated in forms to the SSA that she was in jail and went to the doctor in the jail in 2009. R. 203.
records from 2009 are not in the Record.
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2011, Dr. Ballentine noted that Plafifitvas supposed to return to ttleic in a week, but it had bee
over a month; in the meantime she was hospitalized at South Seminole Hospital for approX
4 days. R. 388. She was given medications, but she had not noticed any significant impro
R. 388.

Plaintiff also apparently received treatmahthe same time — in February 2011 — fron
second psychiatrist, Dr. Adly Thebaud, who pidiin Sanford, Florida at 1403 Medical Plg
Drive. R. 427. It does not appear from the roaldrecords that he is associated with Semirn
Behavioral Healthcare, where she was initially gdaturing this timeframe. R. 423-27. Plaintiff lis
Dr. Josette Romain (since March 20a%$)her “family psychiatrist/family doctor” at “The Medic|
Center” at the same address in Sanford, but Dr. Thebaud is not listed. R. 233-34. Dr. T
diagnosed Plaintiff at her initial visit on Febry&®8, 2011 with Bipolar Disorder by history an
anxiety not otherwise specified, with “no medipabblems”; he noted her conditions started aj
one to two years before. R. 4@aintiff was seen monthly froMarch to September 2011. R. 45
58. Dr. Thebaud noted Plaintiff “lagorked in February 2011” but m®ted “not able to work, c/q
[complains of] cannot handle stress.” R. 452.

On August 15, 2011, in a handwritten statement on a prescription pad, Dr. Thebaud
“Patient is under our professional care. She is de@aged for symptoms of bipolar disorder and ag
ADHD. She will need at least a couple of yearfutty recoverher abilities to kep the symptoms

under control.” R. 446. Dr. Thebaud subsequertippleted a Mental Impairment Questionnaire

September 12, 2011, stating his clinical findings ®iaintiff lacked concentration and could not

handle stress, she was easily stressed out, artdcieel motivation; her prognosis was “guarde

n
imatel

vemen
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R.423,427. Dr. Thebaud checked off ten boxes to identify Plaintiff's signs and symptoms: anhedonic

or pervasive loss of interest in almost all activities, appetite disturbance with weight c

decreased energy, blunt, flat or inappropridteca difficulty thinking or concentrating, moo
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disturbance, persistent disturbances of moodffect, emotional withdrawal or isolation, bipol

Al

syndrome with episodic periods of both manic degressive nature, emotional lability, and mahic

syndrome. R. 424. Dr. Thebaud o@d that Plaintiff was unable to meet competitive standard

any category of unskilled work activity in virtuakiwery category listed, with the notable except

5 for

on

of a limited but satisfactory ability to “ask simple questions or request assistance.” R. 425. Dr.

Thebaud checked the boxes opining that Plaintdfrharked functional limitations activities of dai
living, maintaining social functioning, concentratipersistence or pace, and he found four or m
repeated episodes of decompensation within a 12 month period. R. 426.

It appears that Plaintiff subsequently began receiving treatment at The Grove Cou
Center in July or August 2011 with Dr. Glennordd@r. Parr. R. 272. She subsequently switc
psychiatrists to Dr. Chahal’s office, where sheeived treatment from November 2011 to June 2
R. 465-77, 489-92.

Plaintiff argues that the May 10, 2010 General Clinical Evaluation with Mental S

Examination performed by consultative examiiwseph N. DeLuca, Ph.D. (R. 335-38) supports |

Yy

ore

nseling
hed

D12.

tatus

Drs.

Thebaud’s and Kootte’s opinions; Dr. DeLuca administered several psychological tests includjng The

Beck Depression Inventory - Il, the Beck Anyi&Gcale, the Beck Hofessness Scale, the Mog
Disorder Questionnaire, and the Life History Qim®aire, and diagnosed Plaintiff with bi-pol
disorder with psychotic features (based on her history, clinical presentation, and psychological
and assessed Plaintiff with a GAF35. R. 338. Dr. DeLuca observat “there was a disturband
in the content of thought as manifest by éldenission of paranoid delusional thinking.” R. 338.

The Commissioner argues that the ALJ propealye little weight to Dr. Thebaud’s opinior
because they were not supported by the objectiveaaleglridence of record. R. 24. In particul
the ALJ noted that Dr. Thebaud’s opinion regarding Plaintiff's limitations and the “Paragra

criteria was in conflict with the clinical evidentieat the ALJ cited refldémg that Plaintiff had ng
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more than mild difficulties in activities of dailjving and social functioning and no more th

AN

moderate difficulties with concentration, persistemmcggace. R. 21, 24, 426. Further, to the extent

Dr. Thebaud noted Plaintiff hatarked or serious limitations in mental activities and the bijoad

functional areas, the ALJ observed this was incoesisvith the GAF scores in the record (R. 24,

424-26) because Plaintiff generaligd GAF scores in the 5080 range, indicating most often no

more than moderate symptoms or modesat@al or occupational limitations. R. 23, 358, 374, 3

386, 392, 454-56, 458, 462, 467; DSM-IV at 34.

B0,

As the Commissioner points out, Plaintiff’'s moeegent treatment progress notes dated after

Dr. Thebaud’s September 2011 opimirom Dr. Chahal, showed provement with consistent GA

scores above 61, indicating no more than mild symptord$laintiff's reports to the psychiatrist that

she was “doing well.” R. 468-71, 489, 491. Dr. Thebawginion (R. 427) is clearly contrary to the

definition of decompensation as defined in the Social Security Regulations, in that the record r
at most two periods of decompensation, severabysgaart, and neither of which were of “extendg
duration,i.e., lasting less than two weeks. R. 24, 3387-33, 347-65. Moreovgas whole, Dr.
Thebaud’s opinion on the Mental Questionnaire wasclusory in that it consisted mainly

checking off boxes without identifying the objectireental health findings, such as the dateq

alleged lengthy decompensation, that suppohisdopinions. The ALJ’s discounting of Dy.

Thebaud’s opinion was not in error.

The Commissioner argues, as with Dr. Thebaud'’s opinion, the ALJ appropriately gav
weight to Dr. Kootte’s opinion because it wasiclusory and unsupported by the record, arguing
the ALJ identified good reasons supported by therceaad Dr. Kootte does not appear to be
acceptablenedicalsource whose opinion is to be given the weight of a treating physician. R. 24
23. It appears that Dr. Kootte holds a Ph.D., énmv, he does not identify himself as a licen{

psychologistbut as a certified cognitive behavioral thesgdicenced clinical social worker, an
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diplomate in psychotherapy. R. 522-23. SeeC20.R. § 404.1513(a) (listing acceptable medical
sources to include physicians, psychologisipiometrists, podiatrists, and speech-langugage
pathologists). Nonetheless, therapists are coreddether sources,” and the ALJ may use evidehce
from such other sources about a claimantjsamment and how it affects her ability to woB8ee20
C.F.R. § 404.1513(d)(1).

th

The Commissioner argues that the ALJ propexsoned the opinion was not consistent v
or supported by the record as a whole because, thdne detailing her subjective complaints and her
diagnoses, Dr. Kootte did not identify any objeetmental examination findings that supported |his
disability opinion and it was contradicted byetmedical record. R. 24, 522-23; Doc. 23 (citing
Crawford, 363 F.3d at 1159-6Quholding ALJ's determination to discredit a source’s opinjon
because it was based primarily on subjective comislansupported by the medical evidence)). The
Commissioner also argues that Plaintiff failsdentify objective evidence, rather than diagnoges
alone, that support the limitations and disability conclusions reached by these sources, and|the AL
cited objective mental examination findings and G&Bres that conflicted with Drs. Thebaud gnd
Kootte’s opinions.

Here, the ALJ found in the medical record doemted reports that Plaintiff's memory was

intact, and her attention and concentration e, with few social limitgons, and her GAF scor

D

continued to increase in conjunction with @hahal’s improved medication management. R. (24,
337-38, 454-58, 467 (GAF of 50 in November 2011), 468 (GAF of 62 in December 2011), 469 (GAF
of 67 in January 2012), 471 (GA¥ 64 in March 2012), 489 (GA&f 62 in May 2012), 491 (GAK
of 68 in June 2012). Dr. DelLuca’s consultatigxamination from May 2010 noted Plaintifffs
cognitive functioning, her streawf thought, and her continuity of thought were adequate;|she
appeared to be of average intelligence with no gross neuropsychological deficits in the greas c

memory or concentration, and impulse control and social judgment appeared to be within|norma
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limits. R. 338. Although the ALJ partially dsgnted Dr. DeLuca’s conclusion Plaintiff ha
impaired social functioning, impaid task persistence and concatitn, and would likely deteriorat
in work-like settings based on Plaintiff's suljge reports and inconsistent with his beni
examination findings, the ALJ did credit Dr. Deca’s findings of no dgits in memory or
concentration, and normal impulse control andagudgment on examination. R. 24, 337-38. T
ALJ appropriately evaluated Dr. Thebaud’s d@d Kootte’'s opinions, along with Dr. DeLuca
examination, and other psychiatric treatment recamis gave them the appropriate weight base
the complete record of Plaintiff's mental health treatment.

C. Pain and credibility.

Plaintiff asserts that the ALJ erred by failingotoperly apply the Eleventh Circuit’s standa
for evaluating pain and other subjective symptofi3laintiff's impairments to find that she cann
perform the demands of work amounting to substhgéful activity at any exertional level. SH
argues that substantial evidence in the record stgpadinding that her combined pain, discomfq
and impaired mobility and manipulative abilities, as well as mental impairments, would resu
RFC that would preclude her performanceswén unskilled sedentawork. The Commissione
argues properly applied the eleventh circuit’s pain standard and substantial evidence sup

credibility finding.

Pain is a non-exertional impairmerioote v. Chater67 F.3d 1553, 1559 (11th Cir. 199%).

The ALJ must consider all of a claimant’'s staents about his symptoms, including pain, {
determine the extent to which the symptoms can reasonably be accepted as consistent
objective medical evidence. 20 C.F.R. § 404.1528. In determining whether the medical si
laboratory findings show medical impairments whieasonably could be expected to produce

pain alleged, the ALJ must apply the Eleventh Circuit’s three-part “pain standard”:

-21-

1d

11°]

0N

he

0 on

borts h

N—r

And

with tt

NS ant

the




The pain standard requires (1) evidence of an underlying medical condition and either
(2) objective medical evidence that confirthe severity of the alleged pain arising
from that condition or (3) that the objectively determined medical condition is of such
a severity that it can be reasonably expected to give rise to the alleged pain.

Foote 67 F.3d at 156@uoting Holt v. Sullivan921 F.2d 1221, 1223 (11th Cir. 1991). Pain al

can be disabling, even when its égigce is unsupported by objective evidearbury v. Sullivan

bne

957 F.2d 837, 839 (11th Cir. 1992)th@ugh an individual's statement as to pain is not, by itgelf,

conclusive of disability. 42 U.6. 8 423(d)(5)(A). The ALJ in this case recited and applied

the

Eleventh Circuit's pain standard, as well as the governing standards for evaluating subjective

complaints in the applicable regulations and Social Security Ruling (“SSR”) 96-7p. R. 22.

Plaintiff argues that she testified to experiagcthronic and severe pain in her neck, hegad,

and shoulder and these complaints are consigtemighout, and supported by, the record. Plaintiff

contends that the ALJ cited disparatrts of the record to discreldlaintiff and provided insufficient

reasons for discrediting her subjective complaints, thus, failing to engage in the required apalysis.

She argues she has met her burden by shosvitgnce of an underlying medical condition —

cervical disc problems and shoulder problems — and objective medical evidence confirming the

severity of the alleged pain, as well as hstiteony providing a full description of her pain a

limitations. In support, Plaintiff points ta cervical MRI on October 28, 2010 that found dj

herniation with annular tear@6-C6, narrowing of the left neufamen, annular bulge with annul
tear at C4-C5, and muscle spasm (R. 428-42€)a shoulder MRI on November 12, 2010 wh

revealed fluid in the subacromial/subdeltoid bursa and mild bursitis (R. 430-431).

ich

The ALJ found in this case that Plaintiffs medically determinable impairments ¢ould

reasonably be expected to cause the alleged symptoms; however, her statements concgrning |

intensity, persistence atidhiting effects of these symptoms are not credible to the extent they are

inconsistent with the above residual functionalazay assessment. R. 23. Where an ALJ dec
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not to credit a claimant’s testimony about paie,Ah.J must articulate specific and adequate reasons

—h

for doing so, or the record must bbvious as to the edibility finding. Jones v. Department ¢

Health and Human Service®41 F.2d 1529, 1532 (11th Cir. 1991) (arkited reasons must be based

on substantial evidence). A reviewing court will dedturb a clearly articulated credibility finding

with substantial supporting evidence in the recdkd.a matter of law, the failure to articulate the

reasons for discrediting subjective pain testimony requires that the testimony be accepted as tru

Foote 67 F.3d at 1561-6Zannon v. Bower858 F.2d 1541, 1545 (11th Cir. 1988).
The ALJ explained his credibility determination:

The claimant testified that the past trasrteading to her PTSD and anxiety occurred
long ago, primarily an incident at the age of eight. The injury that caused the
degenerative disc disease occurred in 2004. However, the claimant was able to
successfully work at the light and the sedentary exertional level until 2009. These
conditions did not interfere it her ability to work and there is no evidence in the
record that the claimant's impairments have been exacerbated or worsened since 2009.
The objective evidence shows that the claibfeas mild degenerative disc disease of
the cervical spine. Examinations reveal full strength and a full range of motion. She
has subjective tenderness on palpation goak#ive straight leg-raising test, but no
other indication of limiting physical impairment. In terms of the claimant's alleged
mental limitations, the treatment notes catesily report that the claimant's memory
and concentration are either intacigood. The claimant generally has a GAF score
of 50-60, indicating moderate social or occupational limitations. The medical record
does not support the claimant's testimony to the debilitating extent alleged.

R. 23. The ALJ specifically mentioned Plaifisi October 2010 cervical spine MRI which revealed

D

a mild annular bulge and a small disc heroiatiand the normal results on the subsequent phygical
consultative evaluation in Mag011. R. 23. The ALalso gave great weight to two physidal
examinations in 2011 (Dr. Ranganathan) and Z0t2Hamilton) who both found normal strength
with minimal limitation in cervical flexion and nweurological or musculoskeletal abnormalities. | R.
24-25. Plaintiff’'s shoulder MRI from Novemb2010 showed only mild bursitis and no evidencg of
a rotator cuff tear. R. 430. By December 2010sheulder pain was “much improved” with “very

slight intermittent pain” with “excessive use.” R. 341. The ALJ offered specific reasor|s for
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discrediting Plaintiff’'s subjective complaints. ALJ’s reasons included inconsistencies betw
her reports and the examination findings, as well as inconsistencies between her statement
activities of daily living. These are factors #ieJ is directed to consider. 20 C.F.R. 88 404.15
416.929. Moreover, Plaintiff reported to the SSA&anly 2011 that she had been enrolled in sch
to obtain a license to sell life and health insurandech she finished, but the State of Florida wo
not let her sit for the test; she also reportetigdd school for insurance licensing, but being una
to continue due to her legal history. R. 203, 374. The ALJ’s reasons are supported by su

evidence in the Record.
V. CONCLUSION

The ALJ appropriately considered Plaintiff' saimstances and analyzed them in relatio
the exacting disability standard under the Social Security Act. For the reasons set forth ab|
ALJ’s decision is consistent with the requirenseot law and is supported by substantial evider
Accordingly, the CourAFFIRMS the Commissioner’s decision pursuant to sentence four g
U.S.C. 8§ 405(g). The Clerk of the Court is diegtto enter judgment consistent with this opin
and, thereafter, to close the file.

DONE andORDERED in Orlando, Florida on August 15, 2015.

David A. Bader

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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