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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

SAMANTHA MIATA, BRIAN
ABERMAN, JACK ABERMAN and GEA
SEASIDE INVESTMENT, INC.,
Plaintiff s,
V. Case No: 6:14cv-14280rl-31KRS
CITY OF DAYTONA BEACH,

Defendant

ORDER

This matter is before the Court &aintiff s Motion for Preliminary Injunction (Doc. ),
Defendans Motion to Dismiss the Complaint (Doc. 13nd Plaintiffs Response in Opposition to
the Motion to Dismiss (Doc. 21

l. Background

This case arises out of an ordinance passed by the City of Daytona Beagiof@Beach”)
which mandateduilding codeinspections of rental properties prior to issuance or renewal of
residentiarental licenses. The Plaintifeseindividual rentersanindividual owner, an@ corporate
owner of rental propertgubject to the inspection requiremewthile code inspection ordinancgs
for rental units are not uncommon, what makes this situation unique is that DaytamahBsa

employed its police force, rather than civil code enforcement officers, totakel¢he inspections.

1 While Defendantdid not directly respond to the Motion for Preliminary Injunction, the
Motion to Dismissnoted thatDefendant hasmended the challenged ordinanBasedon this
developmentadditional briefing is called for artthis Orderwill reserveruling on the Motion for
Preliminary Injunctiorand set out a briefing schedule.

Dockets.Justif.com


http://dockets.justia.com/docket/florida/flmdce/6:2014cv01428/301652/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2014cv01428/301652/36/
http://dockets.justia.com/

(Doc. 1 1 25). According to the Complaidaytona Beach Police Officehmve sent threatenin
letters to tenantand landlords pursuant to the ordinance. Further, police offi@are “closely
inspect[edlthe exterior of Plaintiffshomes by entering onto Plaintiffsroperties without conser
and without a warrant. The tendplaintiffs have been made to feel thereed by Defendard
Police Department for refusing to allow an interior inspection of their homesJ @8).

Daytona Beach asserts that Plaintiffs lack standing to bring thisoball and moreove
that even if they have standing, they have failestate aclaim and the case should be dismisg
pursuant to Rule 12(b)(6).

Il. Standard

In ruling on a motion to dismiss, the Court must view the complaint in the light
favorable to the PlaintifGee, e.gJackson v. Okaloosa County, Flal F.3d 1531, 1534 (11th Ci
1994), and must limit its consideration to the pleadings and any exhibits attaeletd.t Fed. R
Civ. P. 10(c)see alsaGSW, Inc. v. Long County, G899 F.2d 1508, 1510 (11th Cir. 1993). T
Court will liberally construe the complaist allegationsin the Plaintiffs favor. Jenkins v.
McKeithen 395 U.S. 411, 421 (1969). However, “conclusory allegations, unwarranted f
deductions or legal conclusions masquerading as facts will not prevent dismiBsalila v. Delta
Air Lines, Inc, 326 F.3d 1183, 1185 (11th Cir. 2003).

In reviewing a complaint on a motion to dismiss under Federal Rule of Civil den@c
12(b)(6), “courts must be mindful that the Federal Rules require only that the auneplatiain‘a

short and plain statement of the claim showing that the pleader is entitled to'ré)ié&. v. Baxter
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Intern., Inc, 345 F.3d 866, 880 (11th Cir. 2003) (citing Fed. R. Civ. P. 8(a)). This is a liperal

pleading requirement, one that does not require a plaintiff to plead with partycel@ry element

of a cause of action.Roe v. Aware Woman Ctr.for Choice, Ir#53 F.3d 678, 683 (11th Cir. 2001).
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However, a plaintiffs obligation to provide the grounds for his or her entitlement to relief req
more than labels and conclusions, arfdranulaic recitation of the elements of a cause of ac
will not do. Bell Atlantic Corp. v. TwombJ\550 U.S. 544, 55855 (2007). The complairst
factual allegations “must be enough to raise a right to relief above the specighedi,”Id. at 555,
and cross “the line from conceivable to plausiblédshcroft v. Igbgl556 U.S. 662, 680 (2009).
[I. Analysis
A. Daytona Beach Ordinance
The ordinance challenged by Plaintiffs is-186, codifiedin Article VI of the Daytona
Beach Code of Ordinances regulatingntal of residential dwellings. The provisions being
challengedstate in pertinent part:
Sec. 26293. -Applicability.
The requirements of this article shall apply to all residential rental properties

with one to four units located within the city, aihe@ owners of all such units
and properties and their agefs.

Sec. 26294. -License required.

(@) It shall be unlawful to rent or lease, or offer to rent or lease, any rasident
rental unit without a current residential rental license for the unit, a copy of
which shall be posted or available at the residential rental property.

(b) No license shalbe issued or renewed for a residential rental unit unless the
residential rental property and unit are in compliance with the requirements
of this article and applicable provisions of the Land Development Code, and
International Property Maintenance Code as adopted in Article 19, LDC.

Sec. 26295. -License application; registration statement.
(@) Application for a residential rental license for each residential rental @it sh
be made in writing on forms supplied by the city.

(b)  The application shalhclude a registration statement providthg following
information:

2 State regulations govern muliinit rental dwellings of five or more units.
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(6)

(©)

[subsections -b require identifying information for the property, owner,
repairpersonand agent]

Name, address, and phone number of a natural person 18 years of age or olde
who can be contacted 24 hours a day, seven days a week, regarding the
residential rental unit. This contact person may be the owner, the’swner
agent, or any other person other than a resident of the rental unit who has
agreed to be the contact person.

After submission of the application and registration statement, the residential
rental property owner or designated agent shall have a continuing obligation
to notify the city in writing within 15 calendar days of any change in the
information provided inhe registration statement. Failure to notify the city
of changes shalie a violation of this article.

Sec. 26296. -Inspection; issuance of license and renewal.

(@)

(b)

(€)

(d)

Daytona Beach Code of Ordinances, Art. VI, 88288 — 26-296 (2012)hereinafter the

“Ordinance”)

Within 15 working days after receipt of a complete application satisfying the
requiremats above and the application fee, the city shall inspect the
residential rental property and units to determine compliance with all
applicable provisions of the Land Development Code, including the property
maintenance code, and shall issue the licenggamide the applicant with
written notice of any defects which must be remedied before a license shall
issue.

The license shall be renewed each year in the same manner as, and concurrer
with, the business tax receipt renewal as provided in Chapter 90, Article V,
of this Code.

Each residential rental property and unit regulated by this article shall be
reinspected every 24 months, contingent upon department resources and the
number of units to be inspected. The city shall maintain a reinspection
schedule for currently licensed units. In addition, any currently licensed unit
or property may be inspected upon reasonable notice. The property owner
and agent shall permit the city to inspect all premises governed by this article
to determine compliarg and shall fully cooperate with such inspections. The
property owners or their agents shall notify tenants of planned inspections of
their residential rental units and shall make every effort to obtain the’tenant
written consent to entry for inspection purposes.

A tenant may request an inspection of the residential rental property or unit
in which he or she currently resides if violations of the International Property
Maintenance Code are suspected.
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B. Motion to Dismiss

I.  Standing
Daytona Beach challenges standirsgta all of the Plaintiffsarguingthey have failed to
allege an actual or imminent injury. Here, the Complaint asserts that Dayanh Bolice officerg
have conducted close inspections of the exterior of dwelbogsuant to the Ordinance. While tl
Defendant arguethat does not constitute a search, long established case lavoti@dsise See
Oliver v. United State<l66 U.S. 170, 18(1984)(noting that Fourth Amendment protections extg

to curtilage of home but not open fieldgYhile it is not clear that the inspection fell within t}

e

nd

e

curtilage of the residences, it can be read as sucther, the facts of this case are strikingly similar

to Columbia Basin Apartment Associatiov. City of Pasco268 F.3d 791 (9th Cir. 2001). |
Columbia Basintenants, landlords, and an apartment association that consisted of owng

managers of apartments sued the city for alleged constalitimtations based on an ordinance tt

required residential inspections for issuance of a city residenti! lecense. The Ninth Circuit

addressed the issue stindingas to both the tenants and landlords. As for the tenamtas their
residenceshat were being searched and they faced evection if the rental licenses weegHeV
accordingly, they had an imminent injutg. at 797. The landlords had standing as the ording
arguably compelled them to either violate the Fourth Amendment rigtitsinfenants or lose the
business license. Theurt stated

If the Pasco Ordinance requires the landlords to invade the Fourth Amendment rights
of their tenants in order to obtain their business licenses, this is no less of an injury
than requiring a person to discriminate on the basis of race or gender in order to
obtain a governmental benefit. Thus, the Gitgnforcement of the Pasco Ordinance
may impermissibly threaten the landlords with a deprivation of property and civil
penalties if they arainwilling to violate the Fourth Amendment rights of their
tenants.
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Id. at 798(citations omitted} Here,like in Columbia Basinboth tenants and owners of the renal

properties have sustainedncrete and particularized, actual or imminent injury, wiichaceable
to theDefendans challenged actions and accordingly they have standing.
ii.  Constitutional Challenges to Inspection Ordinance
a. Facial Challenges

The Plaintiffs assert that the ordinance, on its face, violates three<laule Constitution

the Fourth Amendmens prohibition on unreasonable search, the Fourteenth Amendment

guarantee of equal protection, and the Fourteenth Amenthnén¢ process guarantee which

prohibits overlywague lawsFacial challenges are only successful when there vgay a law could

be administered within the bounds of the Constitution.
A facial challenge to a legislative Act is, of course, the most difficult challenge to
mount successfully, since the challenger must establish that no set of tincess
exists under which the Act would be valid. The fact thaf¢hallenge act] might
operate unconstitutionally under some conceivable set of circumstances is
insufficient to render it wholly invalid . . . .

United States v. Salernd81 U.S. 739, 745 (1987). Accordingly, to be successful on either C

[, I, and IV, there must be no construction of the challenged ordinancedblat @sult in a

constitutional application.

3 Thecourt inColumbia Basimultimately ruled that the district court was required to abs

from ruling under theYoungerand Pullman abstention doctrines. As there is no pendirajest

litigation, that analysis is inapplicable here.
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1. Warrantless Searches
Count |, asserts that the ordinance authorizes warrantless adminiseatigles in violatior

of the Fourth Amendment ar@hmara v. MunicipaCourt of City & Guntyof San Francisco387

U.S. 523 (1967) along with its progeny. The plain text of the ordinance does no such thing, anc

while it could be read to authorize warrantless searches, it can be read withouitsoghation as

well. Section26-296 of the Daytona Beach Coslates that the inspectiosisall occur, but does not

state that they shallcourregardless opermission or warranEurther, as Defendant suggests,
case should be read in concert with Florida Stat8extiorf33.21which provides forwarrants for
administrative searches, implying that warrantless searches are notzaathghile the Ordinance
is subject to Plaintiffsproposed reading, alternative constructions are possible which m:
permissible in its application

2. Vague Guidelines for Suspension or Revocatio
Hearings

Count Il asserts a facial chaligearguingthatthe Ordinance is void for vaguenebased
on the suspension or revocation guidelinesosgtfor the hearing administratofrhe Complaint
asserts that thegortions of the Ordinance regarding suspension or revocation he@nogairages
arbitrary and discriminatory enforcement of the Ordinasmqwovisions.” (Doc. 1 § 42)The
Supreme Court recognized arbitrary enforcement as a due process concern:

[1]f arbitrary and discriminatory enforcement is to be prevented, laws nosti@r

explicit standards for those who apply them. A vague law impermissibly dedegate

basic policy matters to policemen, judges, and juries for resolution on an ad hoc and
subjective basis, with the attendant dangers of arbitrary and discionyinat
application.

Grayned v. City of Rockfoyd408 U.S. 104, 1089 (1972) (footnote omitted). However

impermissible vagueness is not a mechanical or bright line standard.

The degree of vagueness that the Constitution toleratgswell as the relative
importance of fair notice and fair enforcemeftepends in part on the nature of the

he
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enactment. Thus, economic regulation is subject to a less strict vaguerness tes
because its subject matter is often more narrow, and because businessesoghich f

economic demands to plan behavior carefully, can be expected to consult relevant
legislation in advance of action.

Vill. of Hoffman Estates v. Flipside, Hoffman Estates,, 1465 U.S. 489, 498 (198Z%jootnote

omitted). When the challenged ordinance creates a civil penaltlyer than criminal, the

“consequences of imprecision are qualitatively less sevée Further, with preenforcement
challenges such as this, “the speculative danger of arbitrary enforcement does not reng
ordinance void for vaguenessd. at 5(B.

Here, the revocation and suspension hearings are governed by not déhigittamce itself,

ler th

but other provisions in citg land development codacorporated Florida statutory provisions, ahd

the right to appeal of the decisidfurther, the Plaintit§ Response appears to largely abandon
line of argument, citing nauthority in opposition. (Doc. 21 at%)- With the guidance on hearing
that the Ordinance includes and incorporates through other parts of the DBgtmiee’s Land
Development Code, Florida Statues, and the right to appeal to an appropriate court,nhec®
doesnotnecessarilyncourage arbitrary and discriminatory application.
3. Unequal Treatment of Renters and Owners

Finally, Plaintiffs challenge the ordinance based on equal protection groundsngdbat
it unfairly differentiates between renters of real property and owhien®, where ngrotected
classeor fundamental interestreinvoked lawmakers “are presned to have acted within the)
constitutional power despite the fact that, in practice, their laws result in sequality. A statutoryj
discrimination will not be set aside if any state of facts reasonably may beigaoh to justify it.”
McGowan v. State of Md366 U.S. 420, 42326 (1961). Further, the government need not prove
rationality of its action, rather the challenger must show that no reasorablefacts could prove

such a rational basis for the disparate treatn@seBd. of Trusteesf Univ. of Alabama v. Garrett

this
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531 U.S. 356, 367 (2001)s Defendant points out, ordinances that treat residential rental prop
as separate fromwner occupied residences are ubiquitous in states and municipalities an

have beemupheldfor mary yearsnow. Further, common sense dictates that rental units may

receive the same attention and upkeep as owner occupied prep#rtiesmore oversight for rental

units makes sense. Accordingly, the unequal treatment overcomes the low banafneltition?
b. Fourth Amendment As Applied Challenge—Warrantless Search
While the facial challenges have failed to state a claim, the Complaint read irhthradist
favorable to Plainti§ assertsthat police officers have conducted warrantless searches g
curtilage of the subject propertiéss applied challenges to search ordinances look not to how
may be interpreted, but instead to how a government has administered the law. AsitiffreRth
Defendant acknowledge, the Supreme Court set out the applicable Gaenarg 387 U.S. 523.

The Court inCamarg held, at base, that the Fourth Amendment applied to home inspectiong

a city sought to ensure compliance with building cedascordingly, either permission or a warrgnt

was required for entryd. at 534. While the Court relaxed the wartargarticularity requirement

id. at 53438, if there is to be a search without permissemunicipality must still secure a warrant

to condict a search.
Defendant characterizes the exterior searches as simply inspectiom pdrtions of the
property exposed to viewan area where there is no reasonable expectation of privacy. Hov

the Plaintiffs’ allegations suggest otherwise. The Camplimpliesthat the searches may ha

4 Courts construafacial constitutional challengés be aras appliedthallengeif possible.

See Am. Féd of State, Cnty. & Mun. Employees Council 79 v. $@aff F.3d 851, 864 (11th Cif.

2013)cert denied 134 S. Ct. 1877 (2014iere, Counts | asserts a separate as applied chal
under the Fourth Amendment, which is Count Il, so no construal is required. As for Coant$
IV, an as applied challenge is not easily construed from the pleadings, hoastdg dismissal
will not attach prejudice, those claimeuld be repleaded as either facial challenges or as ap
challenges ithe Plaintifs move to dso

erties
d they

not

f the

h law

when

yever,

/e

enge
"

plied




occurred within the curtilage of the housethe assertion that residents were “startled” by the pqlice
seems to support this vievsdeDoc. 1 128). The Supreme Court has recognized a privacy int¢rest
in such area of a residenceeOliver, 466 U.S. at 180see also United States v. Fullé&72 F.
App’x 819, 820 (11th Cir. 2014) (“The Fourth Amendment protects persons and their houses,
papers, and effects from unreasonable searches and seizures. This protiectdsite the curtilage
of a person’s home, which is part of the home itself for Fourth Amendment purposes.” (quotes anc
citations omitted)).Construed most favorably for the Plaintifihe Complaint assertpolice
conductedsearche®f the curtilage of th@ropertiespursuant to the Ordinance, and accordingly,
asserts enough for an agplied challengd-urthermorepuilding and zoning code inspectioase

usually conducted by governmental inspectensot police offices. Since Daytona Beach ha

\"2J

charged its police forceith the searchesather than a municipal officethe Fourth Amendmeng
interestamayplay a greater role than an instance simiplplving a municipal employeddere the
administrativeinspections would give the Daytona Beach police force an avenue into private
residences they otherwise would not have &k may raisé-ourth Amendment concerns beyond
that of a simple inspection by a municipglent
C. Amendmentof the Ordinanceand the Motion for Preliminary Injunction
While the Complaint sets forth a sufficieas applied challenge to the Ordinance, the
Deferdant notes a pending amendminthe codehathas beempproved on first reading and was
scheduled for final approval on October 15, 200 amendmergpecifically calls for permission
or a warrant to search a propertgeéDoc. 13 at 3 n.2; Doc. 1B). A review of municode.con]
appears to suppdite view thatheOrdinance has been amendedt not yet codifiedAccordingly,
thelegal framework from which the Plaintiff sought injunctive relief has changedhwahersthe

analysisfor a preliminary injuction. Based on this changehe parties may file supplementgl
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memorandaas specified beloywon thecurrent state of the Ordinane®d how that impacts th
Motion for Preliminary Injunction.

Therefore, it is

ORDERED, that the Motion to Dismiss (Doc. 13)GRANTED IN PART AND DENIED
IN PART, Counts |, Ill, aad IV areDISMISSED.

The parties may file supplemental memoranda onMugion for Preliminary Injunction
(Doc. 6),addressing th®rdinancan its current form and how that impacts tequestednjunctive
relief. Plaintiffs shall have ten (10) days frothis Order to file anemorandumot exceedig ten
(10) mges The Defendnt shall then have ten (10) dats file a responsive memorandumot
exceeding ten (10) pages.

DONE andORDERED in Chambers, Orlando, Florida on February 6, 2015.

GRECORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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