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UNITED STATESDISTRICT COURT
M IDDLE DisTRICT OF FLORIDA
ORLANDO DIVISION

KEVIN E. PATE,
Plaintiff,
V. CaseNo: 6:14-cv-1493-Orl-GJK

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OF DECISION

Kevin E. Pate (the “Claimant”), appeals to the District Court from a fingka of the
Commissioner of Socigbecurity (the “Commissionerlenying hisapplications fordisablity
insurance benefisndsuppemental security income whichhe alleged a disability onset date of
March 23, 2011 Doc. No. 1 R. 195, 204 Claimant argues that the Administrative Law Judge
(the “ALJ”) erred by: 1)finding his testimony concerning his pain and liri@as not crediblg2)
failing to either weighor appropriately weigh the opinions of DidosephDeluca, Tiffany
Schiffner and Robert Robertsand 3 relying on the vod#onal experts (“WE”) testimony in
finding that he can perform other jobs in the national econodgc. No. 20 at 1-24, 3234, 35
39. Claimant requestthe matter be reversed for an award of benefits, or, in the alternative,
remanded for further proceedings$d. at 41 For the reasornset forth below, the Commissioner’s
final decision IREVERSED andREM ANDED for further proceedings

l. STANDARD OF REVIEW.

The Commissioness findings of fact are conclusive if supported by substantial evidence.

42 U.S.C. § 405(g).Substantial evidence is more than a scintilile., the evidence must do more

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/6:2014cv01493/302012/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2014cv01493/302012/22/
https://dockets.justia.com/

than merely createsuspicion of the existence of a fact, and must include such relevant evidence
as a reasonable person would accept as adequate to support the condtosianv.Chater, 67
F.3d 1553, 1560 (11th Cir. @9) (citingWalden v. Schweikeg872 F.2d 835, 838 (11th Cir. 1982)
andRichardson v. Perale<l02 U.S. 389, 401 (1971)). Where t@Bemmissioner'sdecision is
supported by substantial evidence, the District Court will affirm, even ifetiewer would hae
reached a contrary result as finder of fact, and eveniéthewer findghe evidence preponderates
against theCommissioner’'sdecision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir.
1991); Barnes v. Sullivan932 F.2d 1356, 1358 (11th Cir. 1991). The Court must view the
evidence as a whole, taking into account evidence favorable as well as unfavorable tisitihre dec
Foote 67 F.3d at 1560. The District Court ““may not decide the facts anew, retheigividence,

or substitute [its] judgment for that of thedmmissiondr™ See Phillips vBarnhart 357 F.3d
1232, 1240 n.8 (11th Cir. 2004) (quotiBpodsworth v. Heckler703 F.2d 1233, 1239 (11th Cir.
1983)).

. ANALYSIS.

Claimant argues that the ALJ’s credibility determination consisted solelpoifex plate
paragraph indicatinghe foundhis medically determinable impairments could cause the alleged
symptoms, buthat hs subjecive statements concerning the intensity, peraste and limiting
effects of his alleged symptom&anot credible to the extethey are inconsistent witkerresidual
functional capacitf{*RFC”) determination Doc. No. 20 at 3B8. In light of this conclusty
finding, Claimant arguethe ALJdid not articulate specific reasons in support of her credibility
determination, and thus hedecision is not supported by substantial evidentsk. at 39 In
response, the Commissioremsetially argueghe ALJ articulated specific reasons for discrediting

Claimant’s testimony, and thaerreasons are supported by the medical and opinion evidence



Id. at 4041. As areslt, the Commissioner arguéfse ALJ’s decision is supported by sulbdial
evidence. Id. at 41.

In the EleventiCircuit, subjective complaints of pain are governed by a {paee“pain
standard” that applies when a claimant attempts to establish disdhildygh subjective
symptoms. By this standard, there must be: 1) evidence of an underlying medical condition and
either 2) objective medical evidence that confirms the severity of the allagptbsy arising from
the condition or 3) evidence that the objectively determined medical condition is of gadtyse
that it can be reasonably expected to give rise to the alleged plithv. Sullivan921 F.2d 1221,

1223 (11th Cir. 1991fciting Landry v. Heckler782 F.2d 1551, 1553 (11th Cir. 1986)“20

C.F.R. 8 404.1529rovides that once such an impairment is established, all evidence about the
intensity, persistence, and functionally limiting effects of pain or other symptoust be
considered in addition to the medical signs and laboratory findings in deciding theofssue

disability.” Footg 67 F.3d at 156120 C.F.R. § 4045291 Thus, once the pain standard is

! Social Security Ruling 98p providesin relevant part

2. When the existence of a medically determinable physical or mental
impairment(s) that could reasonably be expected to produce the sym@ems h
been established, the intensity, persistence, and functionallynlineitiects of the
symptoms must be evaluated to determine the extent to whisrttipgoms affect

the individuals ability to do basic work activitiesThis requires the adjudicator

to make a finding about ¢hcredibility of the individual's statements about the
symptom(s) and its functional effects.

3. Because symptoms, such as pain, sometimes suggest a greater severity of
impairment than can be shown by objective medical evidence albee, t
adjudicator must cafully consider the individuad’ statements about symptoms

with the rest of the relevant evidence in the case record ihingaa conclusion

about the credibility of the individual’s statements if a disability detertioimar
decision that is fully favorable to the individual cannot be made solelyedrafis

of objective medical evidence.

4. In determining tb credibility of the individuals statements, the adjudicator
must consider the entire case record, including the objective medical evidence,
the individuals own statements about symptoms, statements and other
information provided by treating or examining physicians or psychologists and
other persons about the symptoms and how they affect the individual, and any



satisfied, the issue becomes one of credibility.

A claimant’s subjective testimony supported by medical evidence that satisfetaridard
is itself sufficient to support a finding of disabilityfFoote 67 F.3d at 1561 “If the ALJ decides
not to credit a claimard’testimony as to her pain, he must articulate explicit and adequate reasons
for doing so0.” Id. at 156162, see als&SSR 967p, 1996 WL 374186, at *2‘It is not sufficient
for the adjudicator to make a single, conclusstgtement that ‘the individual’allegations have
been considered’ or that ‘the allegations are (or are not) crethibleA reviewing court will not
disturb a clearly articulated credibility finding with substantial supposiidence in the record.
Foote 67 F.3d at 1562 The lack of a sufficiently exgtit credibility finding may providgrounds
for a remand if the creldlility is critical to the outcome of the caséd.

At step two of the sequential evaluation process, the ALJ f@laidhant suffered from
the following severe impairmentdegenerative disc disease of the lumbar spine; status post-open
reduction internal fixation of fracture of the pelvis and right hip; statusgrtistoscopic repair of
left shoulder impingement and tear; and depression. R. 28. At step four of thatisgque
evaluation processhe ALJ found Claimant hasRFC to perform sedentary work as defined by
20 C.F.R. 88 404.1567(a) and 416.967(a) with the following specific limitations:

[C]laimant is able to lift and carry ten pounds occasionally; is able
to stand or walk up to two hours in an eigour workday; and is
able to sit for up to sikours in an eighbhour workday. However,
the claimant can only stand or walk for fifteen minutes at a time
before needindo alternate to standing for five minutes while on
task. Additionally, the claimant can never climb ladders, ropes, or

scaffdds, work at heights or witldangerous moving machinery,
crawl, or perform overhead work with his left Adominant upper

other relevant evidence the case record. An individual'statements about the
intensity and persistence of pain or other symptoms or about the #féect
symptoms have on his or her ability to work may not be disregarded solely
because they are not substantidigabjective medical evidence.

SSR 967p, 1996 WL 374186, at *1 (July 2, 1996)


https://web2.westlaw.com/find/default.wl?mt=EleventhCircuit&db=0000506&rs=WLW15.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2035687481&serialnum=1995209994&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=EF330485&referenceposition=1561&utid=1

extremity. He can only occasionally stoop, crouch, climb stairs
with a rail, balance, or forward reach with his left upper extremity.
Furthermore, the claimant is limited to simple, routine tasks with
only occasional[ ] change in the work setting and the work should
be repetitive.

R. 31. In reaching this RF@e ALJ provided the following accurate summary of Claimant’s
testimony:

The claimantalleged disability basedon back and hip problems
(HearingTestimony& Exhibit 3E) At thehearing,hetestifiedthat

in March 2011, hefell off a ladderand brokehisright hip (Hearing

Testimony). Theclaimant statedhe underwentnultiple surgeries
and was hospitalized for three weeks (Hearing Testimony).
Further, the claimantreportedthat in June 2011 . . hewasin a

motor vehicle accident compounding hisinjuries and causing
additional njuries to his left shoulder, rightelbow, and head
(HearingTestimony& Exhibit 9E). The claimantindicatedthat he

underwent surgeryor his shoulderand further surgerymight be

required(HearingTestimony).He stated heexperienceshrobbing
low back pain, right hip pain, leg pain and numbnessdizziness,
weight loss, anxiety, and difficulties sleeping(HearingTestimony
& Exhibits 1E; 15E). According to the claimant, he has been
prescribedmedicationsfor his physicaland mentakonditionsand

themedicationgmakethe painbearablgExhibits4E; 17E).He sits

in arecliner and liesdown for two to three hours a dayor relief

(Hearing Testimony).The claimantalso said he was prescribeda

cane.

Dueto his conditionsandsymptomsthe claimantstatedhathehas
a number oflimitations, in walking, balancing, moving hisleft
shoulder, an, hand,andfingers, raisinghis armsabove hischest,
using his handsgrip[p]ing, lifting, squatting,standing,reaching,
sitting, kneeling, stair climbing,seeingremembering,completing
tasks, and concentrating(Hearing Testimony & Exhibit 15E).
The claimant reportecbnly occasionalpain in his right dominant
arm, but [he] did not use hideft arm atall andhe needsassistance
with everything including dressing hischildren (Hearing
Testimony& Exhibits9E; 15E). Heis ableto tendto some personal
careneedsgethischildrento school(8 milesperday),occasionally
do laundry, drivepreparesimplemeals,use his ridingnower,and
shop(HearingTestimony& Exhibit 11E). The claimantalsostated
he is ableto getalongwell with authorityfigures, count change,
handlea savingsaccount, usehecksor moneyorders,and watch
television(Hearing Testimony Exhibit 11E).



R.32. Immediately following this summary, the ALJ proceededitivess Claimant’s credibility,
stating:

[A] fter careful consideration of the evidence, the [Alid{ls that

the claimant's medically determinable impairments could
reasonably be expected to cause the alleged symptoms; however, the
claimant’s statements concerning the intensity, persistence and
limiting effects of these symptoms are not crediblethe reasons
explained in this decision.

Id. (emphasis added)Thereafter, the ALproceeded to discuss the medical and opinion evidence
with respect toClaimant’s physicalimpairments and then discussed the medical and opinion
evidence with respect to &mant’s mental impairment. B2-36. At the conclusion of this
discussion, the ALJ proceed to fifdn view of all of the factors discussed above, the limitation
on the claimant’s capacities that were described earlier in this decision adeocetsarranted,

but no greter or additional limitations are justifiéd R. 37.

The ALJ’s credibility determination is boilerplate language commonly found in Social
Security decisions. See Howell v. Astrug Case No. 8:1HCV-2175-T26TGW, 2011 WL
4002557, at *3 (M.D. Fla. Aug. 16, 2011) (noting that boilerplate credibility determinatrens
common)report and recommendation adopt@d11 WL 3878365 (M.D. Fla. Sept. 2, 2011n
many cases, this boilerplate credibility determination is followed by spéadis thatindermine
the claimant’stestimony. However in this casehe ALJ failed to clearly articulate aspecific
facts supportingher credibility determination. SeeR. 32-372 Without articuating specific
reasons in support of heredibility determination the Court is unable to conduct a meaningful
review of the ALJ’s decision, and therefore finkde ALJ’s decision is not supported by substantial

evidence.

2 In short, it is unclear what, if any, of the facts containgtiénALJ’s decision the ALJ relied upon to find Claimant’s
statements not entirely credible.



The Comnssioner attempts to overcome the ALJ’s falto articulate the basdor her
credibility determination by arguingertain portions of the ALJ's decisiofollowing the
boilerplate credibility determinatiosupport that finding. Doc. No. 20 at-4Q. As previously
discused, the ALJ did not clearly articulate reasons supporting her boilerplate bredibi
determination, but instead generally referred to her discussion of the medicalraad epidence.

R. 3237. As a result, the Commissioner’'s argument an®tmpost hocrationalization, as it
attempts to offer reasons supporting the ALJ’s boilerplate credibilityrdetation thathe ALJ

did not clearly articulate in hedecision The Court will not affirm the ALJ's credibility
determinatiorbased on the sugbost hocaationalization See, e.gDempsey v. Comm’r of Soc.
Sec, 454 F. App’x 729, 733 (11th Cir. 2011) (A court will not affirm based on a post hoc rationale
that “might have supported the ALJ’s conclusion.”) (quotihwgens v. Heckt, 748 F.2d1511,

1516 (11th Cir. 1984)).Accordingly, the Court findhematter must be reversed the ALJ may
clearly articulate the reasons supporting her credibility determinat@ee, e.g.Howell, 2011

WL 4002557, at *5 (reversindue to ALJ’s failure to provide a meaningful explanation for his
credibility determination§.

Since reversal is necessary, the Court must address Clairnalat’s2quest that the case
be remanded for amward of benefits. Doc. No. 20 at.4Reversal for an award of benefits is
only appropriate either where the Commissioner has already considerecttiimbksgidence and
it establishes disability beyond a doubt, or where the Claimant has suffered aceinjisvis v.
Shalalg 985 F.2d 528, 534 (11th Cir. 1993) (disability beyond a doubt warrants award of benefits);
See Walder672 F.2d at 840. Herthe matter is being reversed because the ALJ did not articulate

specific reasons in support of her credibility determinatidfeither thereason necessitating

3 This issue is dispositive and therefore there is no need to addrésaritla remaining argument See Diorio v.
Heckler 721 F.2d 726, 729 (11th Cir. 1983n(memand the ALJ must reassess the entire record).



reversal nor the record establish that Claimant is disabled beyond a doubt or ithanCleas
suffered an injustice. Accordingly, Claimant’s request to remand fowardaof benefits is not
well-taken, and the matter shall be rened for further proceedings.

1. CONCLUSION.

For the reasons stated above, DRDERED that:

1. The final decision of the CommissionerREVERSED andREMANDED pursuant
to sentence four of 42 U.S.C. § 405(g); and

2. The Clerk is directed to enter judgment fori@lant and close the case.

DONE andORDERED in Orlando, Florida on February 5, 2016.

] .Lk*fica/ < %’ (,

GREGORY J.XELLY
UNITED STATES MAGISTRATE JUDGE
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