United States of America v. Mesadieu Doc. 66

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
V. CaseNo: 6:14-cv-1538-0Orl-22TBS

DOUGLASMESADIEU, individually
and d/b/aLBSTAX SERVICES,
MILESTONE TAX SERVICES, TAX
ADVANCE, INC., PLATINUM
CAPITAL GROUP, INC., PRINCETON
CAPITAL GROUP, INC., GALLEON
CAPITAL GROUP, INC., SANTA
MARIA GROUP, INC., and TAX AID,
LLC,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff the United States (the “Governmeéntiled this action seeking injunctive relief
and disgorgement against Defendanuglas Mesadieu (“Mesadieud9r alleged violations of the
Internal Revenue Code. (Doc. No. 1). On Maréh® 2016, the Court held two-day bench trial.
(SeeDoc. Nos. 61 & 62). Prior to trial, the Court issued a Stipulated Order of Permanent Injunction
against Mesadieu. (Doc. No. 60). For the reastha follow, the Court determines that
disgorgement is an available remedy but holdd the Government has not met its burden of
proving the proper amount subject to disgorgement.

I. PROCEDURAL BACKGROUND

This is one of several civil actions filed bye Government against a group of retail tax
return preparers for legedly violating certain sectionsf the InternalRevenue Code. The

Complaint is voluminous, but the key allegationhiat Defendant Mesaalil, through his wholly-
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owned companies and his tax return preparer @epk, prepared thousanofstax returns that
were fraudulent in various waysSdeDoc. No. 1, 1 54). Though Mesadieu owned and operated
his tax preparation stores through eight entitiesis the sole defendant in this lawsuih Count

I, the Government seeks injune@ relief pursuant to 26 8.C. § 7407; in Count Il, the
Government seeks injunctive relgirsuant to 26 U.S.C. § 7408ichin Count lll, the Government
seeks injunctive relief and disgorgement of profits pursuant to 26 U.S.C. § 7402(a) as is necessary
to enforce the Internal Revenue Laws. (Ddo. 1 at pp. 78-88). On January 5, 2016, the Court
issued a stipulated Order of Preliminary hgtion. (Doc. No. 47). Prroto trial, Mesadieu
consented to the conversion of the Prelimynamjunction Order into that of a permanent
injunction. (Doc. No. 57). Thuyshere are no longer issues of factaw to be decided with regard

to Counts | & Il. The Court He a bench trial March 8th tbugh 9th, 2016 to address the only
disputed issues remaining for determinationethler disgorgement is an available remedy under
8§ 7402(a) and if so, the proper amount subject to disgorgement.

I[I.  FINDINGSOF FACT

In 2009, Mesadieu began his tax preparatiomiess as a DistriGales Manager (“DSM”)

for LBS Tax Serviced.(Doc. No. 51 at p. 30, 1 8). In 2014fter two years in the managerial

1 Mesadieu’s entities are: LBS Tax Servidddpstone Tax Services; Tax Advance, Inc.;
Platinum Capital Group, Inc.; Rceton Capital Group, Inc.; Galleon Capital Group, Inc.; Santa
Maria Group, Inc.; and Tax Aid, LLC. (Doc. No. 8ip. 29, 1 5). The Colis unaware whether
these companies all remain in existence.

2 In an Order denying Mesadieu’s Motion fartial Summary Judgment, the Court held
that disgorgement is an available remedy u26ed.S.C. § 7402(a). (Doc. No. 43). Despite this,
Mesadieu continues to raise this issue.

3 LBS Tax Services was a tax return prgpian business that Walner G. Gachette
franchised through Loan Buy Sell, Inc., a Floraaporation. Mr. Gachetis the defendant in a
separate action before this Colrhited States v. Gachettido. 6:14-cv-1539. The parties
recently stipulated to entry of aghiminary injunction in that case.



position, Mesadieu became anrew of an LBS franchiseld.) By 2013, Mesadieu owned forty-

six LBS franchises.Id.) Originally, Mesadieu created omempany, Tax Advance Inc., to own

his LBS franchises; however, as he began to franchise additional stores, he created additional
companies or LLCs for each state in whicholmned stores: Texas,dflda, and Georgiald. 1

10). Each of Mesadieu’s individual tax peggtion stores is nmaged by a DSM.I4. at p. 30, I

11). In order to become a DSM, that indivadlunust pay a fee to LBS. (Marlene Guzman
Deposition (Ex. 437) at p. 22). The fee is based on different levels of “percentages™—25%, 50%,
and 75%. Id. at p. 23). The percentage that an individaeys to become a DSM represents the
percentage of payment the DSMII receive at the end of thgear based on the store’s annual
gross incomé. (Id.) A DSM receives no hourly pay, itlmsed entirely on commissiond.)

Each of Mesadieu’s stores operates waii Electronic Filer ldentification Number
(“EFIN”) that is required by thénternal Revenue Service (“IRS&nd serves to identify in which
location a tax return was prepared. (Doc Ma.at p. 30, 7 16-17The EFINs are not in
Mesadieu’s name individually but rather areghe name of each of his companies that own the
particular store. (Trial TranscriptArrington, at 11:2-14). Additionally, each individual tax return
preparer that works for one of Mesadieu’s stisggquired to have a &varer Tax Identification
Number (“PTIN”) to identify themselves with ¢hIRS as a paid tax return preparer. (Trial

Transcript, Arrhgton, at 13:19-14:8).

4 For example, if the DSM paid the 25% level and the store’s gross income was
$100,000, then that DSM would make $25,000 from thee&t gross income. It is unclear what
the initial DSM payment is based on.

> The Court cites to an excerpted Trial Traipgc This excerpted Trial Transcript can be
found on the Court docket. The page numhelidiffer from the full Trial Transcript.



The Government’s lawsuit is based on allegatithat Mesadieu and his companies ran a
fraudulent tax preparation bussgeserving primarily low-incom&axpayers. (Doc. No. 1). The
Government contends that Mesadieu and his companies manipulated the Earned Income Tax
Credit (“EITC”) in order to receive the highesktafund for its customers. (Doc. No. 44 at p. 4).

An EITC is a refundabl&ax credit available to certain low-ino@ individuals ands based on the
taxpayer’s income, filing statuand claimed number of dependentDoc. No. 50 at p. 31, § 21).
At trial, the Government submitted evidence simgathat Mesadieu’s companies were able to
increase the EITC, and ultimately its custoshéax refunds, by using a number of tactics.
Mesadieu’s companies benefit from inflatec t@funds because the companies are paid by
subtracting their fees from thmustomers’ tax refunds beforeetltustomer receives it. (Trial
Transcript, Allen, at 2:12-3:15). Xaefunds are issued to taxpayeiad a third-party processor’s
bank account. (Doc. No. 51 at p. 32 1 26). The thirtlygaocessor in this case, EPS Financial, is
responsible for deducting and transmitting the tax return preparationltees.[{. 32 1 27). The
Government provided EPS Financial's “Fee DeRsport” comprised of all fees received by
Mesadieu’s companies. (Ex. 432).

At trial, the Government submitted both live and deposition testimony of over fifteen
customers of Mesadieu’s stores. The majority of the taxpayers were customers of Mesadieu’s
Florida stores, with the excepti of six from Texas storeamnd one from a Georgia stdr@he
Government'’s evidence shows that one of thgsidesadieu’s companies’ manipulate the EITC

is to create fake businesses to list on the taqpmy5chedule C, such as a transport services

% For Florida,seeExs. 53-54. 57-58, 94, 97-103, 122, 127, 150, 176. For Ts®as,
Exs. 1, 19, 22, 23, 29, 32. For GeorgeeEx. 39.



business, hair salon, or barber sh&edEx. 29; Ex. 57; Ex. 102). Other times, the taxpayer’s
Schedule C claims losses for a business but did not list a business name. (Ex. 58). These taxpayer
customers testified that no such businesses exiséeather tactic is to claim false unreimbursed
employee expenses on a Schedule A. For examppenses for non-deductible commuter miles
or other business-related expenses for urreised meals or uniforms would be claimesed
Ex. 54 at p. 15; Ex. 95; Ex. 99@at8; Ex. 142 at p. 17; Ex. 159)Another often-used strategy is
to claim false charitable donatioaseducation credits that the taypatestified he or she did not
actually pay and did not tell thextaeturn preparer that the amosintere paid. (Ex. 54 at p. 15;
Ex. 99 atp. 8; Ex. 103 at p. 13; B22; Ex. 142 at p. 17). Three tax returns submitted into evidence
were personally prepared by Mesadieu and coethasimilar false information, such as a fake
business and false education credit. (Exs. 53, 57 58).

To establish the amount of disgorgemerg, Bovernment relied on a random sampling of
tax returns prepared by Mesadieatsmpanies. (Trial Transcriprrington, at p. 19). In total, for
all years of tax preparatiodMesadieu’s companies prepared around 13,000 tax retldnst (
5:16-25). However, the random sample that the @onent presented at trial consisted of only
230 tax returns prepared in Houston, Texas for the tax year 2012t {8:19-19:1). The overall

pool of tax returns from which the 230 weréeséed was approximately 3,600. (Trial Transcript,

” Shauna Deleon Deposition (Ex. 441) at pp. 20); Trial Transcript, Dominguez, at
18-25:21; Trial Transcript, Brown, at 32:12—-33:19.

8 Trial testimony corresponding withe taxpayer customer taaturns: Trial Transcript,
Huddleston, at 2:13-3:7; Trial Transcript, Domieguat 18—25:21; Tridlranscript, Brown, at
36:17 — 37:17; Trial Transg, Baxter, at 10:5-11:20.

° Trial testimony corresponding withe taxpayer customer tagturns: Trial Transcript,
Baxter, at 6:3—4; Trial Transcript, Dominguer 19:22—20:4; Trial Transgpt, Torres, at 30:23—
31:4.



Buckel, 2:12-19). Despite that 230 tax returnsengelected for the random sample, only 115
taxpayers were interviewed redang their tax returns to detaine whether the information on
the tax return was fraudulent. (Trial Tranpt Arrington, at 20:18-21). Those customers
interviewed were not put under oathd.(at 20:16-17). From this, the Government’s expert
testified that the percentagé “non-compliant” tax returié—meaning, a taxpayer underreports
his taxes due—was 82.6%(Trial Transcript, Buckel, at 22—25). Additionally, it is possible
that as many as 25% of the tax returese “compliant,” or correctly reportedd( at 5:2—-11).

[11.  CONCLUSIONSOF LAW

A. Availability of Disgorgement Remedy
Mesadieu again argues that disgorgemembisn available remedy pursuant to 8§ 7402(a),
despite that the Court has alreadjected this argument. (DocolN43). In that Order, the Court
emphasized that the “[tjhe language of § 7408(@pmpasses a broad range of powers necessary
to compel compliance with the tax lawslhited States v. Ernst & Whinneg35 F.2d 1296, 1300
(11th Cir. 1984). In thaDrder, the Court stated:

To the extent [the defendant] sugtgethat disgorgement is not an
available remedy under 26 U.S.C. § 7402, he is wrBeg.F.T.C.

v. Ross 743 F.3d 886, 890-91 (4th Cir. 2014) (“Congress’
invocation of the federal districbart’s equitable jurisdiction brings
with it the full ‘power to decidelbarelevant matters in dispute and
to award complete relief . . . .” ” (QuotirRprter v. Warner Holding
Co, 328 U.S. 395, 399, 66 S.Ct. 1086, 1090, 90 L. Ed. 1332
(1946)));SEC v. Monteross@56 F.3d 1326, 1337 (11th Cir. 2014)
(per curiam) (“Disgorgement ian equitable remedy intended to

10°A non-compliant tax return ihie underreporting of taxesie on the income tax return.
This is also referred to as “tax harnfTrial Transcript, Buckel, at 4:11-13).

11 The Government’s expert is a Senior &esh Analyst for the IRS. The Government’s
expert provided the upper and lower bounda 85% confidence interval as to the non-
compliant tax returns: thus, skaid with 95% confidence thtte percentage of non-compliant
tax returns from the pool of 3,600 tax returns faléween 75.7% and 89.6%. (Trial Transcript,
Buckel, at 2:12-25). The Court will refertias as the “confidence interval.”



prevent unjust enrichment.”);United States v. Kahn No.
5:03CV4360c10GRJ, 2004 WL 22598 (M.D. Fla. Aug. 12, 2004)
(Hodges, J.) (ordering defendantsdisgorge fees and payments
received from “abusive tax schemes” pursuant to 26 U.S.C. §
7402(a) and the court’s “inhent equitable powers”).

United States v. Sco@®8 F. Supp. 3d 1278 (M.D. Fla. 2015).

“Unless otherwise provided by statute, all theerent equitable powers of the District
Court are available for the proper and ctetgexercise of that jurisdictionPorter, 328 U.S. at
399. Additionally, in cases where the public interestinvolved, a districtourt may exercise
equitable powers of “an even broader and more flexible charaltteihe Eleventh Circuit has
adopted this reasoning in the context of section 13(b) of the Federal Trade Commission Act, 15
U.S.C. 8 53(b)—a statute similar to the onéessatie because it confers equitable powers upon the
district court but does not expreggirovide for a disgorgement reme®ee F.T.C. v. Gem Merch.
Corp., 87 F.3d 466, 468 (11th Cir. 1996). Additionally,l@st two other district courts have
authorized the remedy pursuant to 8 740Xae Kahn2004 WL 2251798ee alspUnited States
v. Antoine No. 14-81199-cv-MIDDLEBROOKS/BRANMN, 2016 WL 617125, at *3 (S.D. Fla.
Jan. 22, 2016). Therefore, the Cdimtls that disgorgement in trnount of a defendant’s “ill-
gotten gains” constitutes a “fair and equitaldefnedy as it reminds the defendant of its legal
obligations, serves to deter future violatiook the Internal Revenue Code, and promotes
successful administration of the tax laws.

Without citing any legal authority, Mesadiewaes for the first time ihis post-trial brief
that his due process rights anelated by a disgorgeent remedy not expressly in the statute.
(Doc. No. 65 at pp. 2—-3). Mesadieu does not clavifether his argument is based on procedural
due process or substantive duegaiss. Procedural due processasimplicated because Mesadieu

has already raised the issue of disgorgemedtveas provided a full and fair opportunity to be



heard on the issueSéeDoc. Nos. 41 & 43). Notably, § 74(@) expressly providethe Court with
power to “render such judgments and decragsmay be necessary or appropriate for the
enforcement of the internal revenue laws.” 26.C. 8 7402(a). Thus, Mesadieu was certainly on
notice that a district aot has the power to enter a judgmerdiagt him and that tax fraud was not
without monetary consequencEhe Internal Revenue laws provide for both criminal and civil
penalties for fraudulent condu€hris-Marine USA, Inc. v. United Stat@&92 F. Supp. 1437, 1452
(M.D. Fla. 1995). To the extent Madieu claims a violation offisubstantive due process rights,
he has not even identiiea fundamental right that has begrlated. “The substantive component
of the Due Process Clause protects those rigfas are ‘fundamental’ thas, rights that are
‘implicit in the concept of ordered liberty.'Flagship Lake Cty. DewWwo. 5, LLC v. City of
Mascotte, Fla 559 F. App'x 811, 815 (11th Cir. 2024)At issue is the monetary amount that
Mesadieu has been unjustlyriehed with by fraudulently preping taxes. Mesadieu has no
constitutional right in fraudulently obtained funds.
B. Whether Mesadieu isa Tax Return Preparer Liable for Disgorgement

In his post-trial brief, Mesadieu argutisat the IRS Treasury Regulation 1.6694-1(b)
provides that only one individual associated with a firm, andther individuals, may be held
liable for the same tax return. (Doc. No. 65 at p. 3). Mesadieu’s argument is misplaced. First, the
Court determines that Mesadieu is a tax return prepg@féne statutory definition of tax return

preparer is broadly written toclude those who ‘employ’ bers to prepare tax returngJhited

12 1n the Eleventh Circuit{u]npublished opinions are not nsidered binding precedent,
but they may be cited as persuasawthority.” 11th Cir. R. 36-2.

13 Treasury Regulation 1.6694-1 only addregsasalties applicable to tax return
preparers.



States v. Elsas978 F. Supp. 2d 901, 911 (S.D. Ohio 2053jd, 769 F.3d 390 (6th Cir. 2014)
(“[A]ccordingly [the defendants] eabe considered tax return pregar by virtue of the fact that
they currently hire entities to complete ameahdax returns for [their] customers for a fee.”).
Mesadieu operates tax return preparation stoegggmerate revenue by filing tax returns. (Doc.
No. 51 at p. 32,  27). Mesadieu’s employeesearployed to and have completed and filed tax
returns for Mesadieu’s custonseDoc. No. 51 at p. 30, T 11). some instances, Mesadieu
himself completed and filed the tax returngidll Transcript, Arringbn, at 25:14-27:8). For these
reasons, Mesadieu is a tax return preparerinvitite meaning of the Internal Revenue Code.

Moreover, the Court has “a broad range of pmanecessary to compel compliance with
the tax laws.”"Ernst & Whinney735 F.2d at 1300. Mesadieu shontit be permitted to insulate
himself from liability because he delegates responsibility for fikingthe tax returnsSee United
States v. ITS Fin., LLG92 F. App’x 387, 397 (6th Cir. 2014). Téetent of Mesadieu’s violations
of the tax laws are even more serious bec#useature of his business operation causes more
violations than an individual taveturn preparer is capable ¢&d. Therefore, the tax laws permit
the Court to hold Mesadieu accountadea tax return preparer. Imyaevent, Mesadieu is the only
individual the Government is seekitgghold liable for these returns.

C. Amount of Disgorgement Standard

To be entitled to disgorgement, the pldimieed only produce a reasonable approximation
of the defendant’s ill-gotten gainSee S.E.C. v. Calv8/8 F.3d 1211, 1217 (11th Cir. 2004).
“Exactitude is not a requiremerstp long as the measure of disggement is reasonable, any risk
of uncertainty should fall on the wrongdoer whdkgal conduct created that uncertaintid”
Once a plaintiff presents its estimate, the burdensstufthe defendant to show that the plaintiff's

estimate was not a reasonable approximat®uik.C. v. Lauerd78 F. App’x at 557. If “a



defendant's record-keeping or lack thereof s@asobscured matters that calculating the exact
amount of illicit gainscannot be accomplished without incagiinordinate expense,” a court may
set disgorgement at the ‘more readily meable proceeds received from the unlawful
transactions.”ld. There must be a “relationship betwabe amount of disgorgement and the
amount of ill-gotten gain,” and a district courtynaot order disgorgement of an amount obtained
without wrongdoing or obtained dag a period where there is no record evidence of fraud.
C.F.T.C. v. Sidofi178 F.3d 1132, 1138 (11th Cir. 1999).
D. Whether the Government Has Met | ts Burden of Proving Amount of Disgorgement

The Court finds that the Government hasven that Mesadieu and his companies have
been unjustly enriched by fraudulently inflatitge EITC on the tax returns they prepared for
customers in order to increase a taxpayensrefund. The remaining issue is whether the
Government has provided a reasonable approamati the amount of this unjust enrichment.
The Government asks for a d@@gement award in the amowit$11,176,763. (Doc. No. 64 at p.
11). Relying on cases that ordered disgorgemeatd&fendant’s gross receipts, the Government
asks for the total of all fees received by Mesadiearapanies, in all three states, for the tax years
2012-2015. Ifl.) The Court concludes that the Gowaent has not provided a reasonable
approximation of Mesadieu’s unjust enrichment.

As an initial matter, the @rt has not found a case similar to the one at bar where the
parties’ dispute the amount tee disgorged pursuant to 263JC. 8§ 7402(a). Thus, the Court
proceeds in the absence of precedent. The Govetmelees on cases involving violations of the
federal securities laws or the Federal Tr@denmission Act. (Doc. No. 64 at pp. 2-5). Mesadieu
disputes their applicability. (Doc. No. 65 at g@—15). These cases are distinguishable because

they involve an entire fraud. those cases, either all of the defant’s conduct was fraudulent or

-10 -



the defendant’s illegitimate activity is indecipherable from his legitimate actbég.S.E.C. v.
Lauer, 478 F. App’x 550, 557 (11th Cir. 2012ke alspCalvo 378 F.3d at 1217. In contrast, in
the present case, Mesadieu’s tax preparation stores dadweotsprepare taxes fraudulently. In
other words, some of ¢htax returns are correghd perfectly legal.SeeTrial Transcript, Buckel,
at 5:2-11).

A court’s power to order disgorgement is notimited. It extends only to the amount the
defendant profited from his wrongdoirg.E.C. v. ETS Payphones, |08 F.3d 727, 735 (11th
Cir. 2005). Any additional sum is imperssible as it would constitute a penalty. Some cases
awarding a plaintiff the sum ofdefendant’s total profits or gse revenue reason that this amount
is a reasonable approximation because uncertantynpracticality prohibits a more precise
calculation.Lauer, 478 F. App’x at 557Calva 378 F.3d at 1217 (“Any further apportionment
would have been impractical in light of tleadequate documentation and the complex and
heavily-disguised transactions employed in thisesee.”). In the context of false advertising or
illegal telemarketing, courts i@ increasingly awarded net rene; however, those cases involve
profits from a fraudulent scheme where it isitanty impractical to distinguish the defendant’s
illegitimate gain from a legitimate onBee, e.gF.T.C. v. Leshin618 F.3d 1221, 1237 (11th Cir.
2010) (requiring the contempt defentiato disgorge all fees collect on contracts procured in
violation of an injunction)f.T.C. v. Direct Mktg. Concepts, In624 F.3d 1, 4 (1st Cir. 2010)
(ordering disgorgement of all proceeds receifreth customers due to false advertising scheme
utilizing infomercials)F.T.C. v. HES Merch. Servs. Cho. 6:12-cv-1618-0Orl-22KRS, 2015 WL
916349, at *1 (M.D. Fla. Feb. 11, 201Ghe Court ordered disgongent of net revenue from

telemarketing scam that was entirely fraudulent).

-11 -



The Government submitted some of the rieturns filed by Mesadieu’s companies from
IRS internal record¥: Therefore, presumably, there are reisoof the tax returns available, and
the Government has shovwins capable of determining which of the tax returns are non-compliant
or fraudulent. Additionally, the Gernment has records of allefe that Mesadieu’s companies
received. $eeTrial Transcript, Arrington, at 4:10-1&x. 432). Though it certainly takes time to
review all 13,000 tax returns, it is not an “inordie expense” or impractical. The proper amount
of disgorgement is not incapabdé being determined. The Govenent is capable of providing
the Court with a reasonable approximation ludse fees paid to Mesadieu’s companies for
fraudulent tax returns—or at leasin-compliant tax returns—prepairiadll states and in all years
in which it seeks disgorgement. In light dfis, the Court finds that the Government's
approximation of $11 million athe amount of unjust elchiment is unreasonable.

As the Court has determined that a disgorgermenard of gross receipts is not a reasonable
approximation, the Court must next consideg tBovernment's argument that the estimated
percentage of non-compliant tax returns frtdme Texas sample is a sound methodology for
separating illegal proceeds from legal on@oc. No. 64 at p. 15). Under this method, the
Government asks the Court to utilize the aderfice interval of the non-compliant tax returns
(73%—91.7%) to calculate Mesadieu’s companik=jal proceeds. To alify, the Government
urges the Court to use this pentage derived solely from tAi@xas sample of 2012 tax returns
and apply it to the total gross pitsfof Mesadieu’s companies from its operations in all three states

and for tax years 2013, 2014, and 26718d.)

14 See, e.gExs. 1, 12, 22, 23, 29, 32, 39, 53-54. 57-58, 94, 97-103, 122, 127, 150, 176.

15 Specifically, the Government asks theu@ to use the middle of the confidence
interval, 82.4%, and order disgorgement of $9,209,652.71. (Doc. No. 64 at p. 15).

=12 -



For a number of reasons, Mesadieu contends that this is not a reasonable approximation of
illegally-obtained revenue. First, Mesadieu argted the sample is flawed because the pool of
tax returns the Government used was only the Texas returns for the 2012 tax year, which was a
mere 3,600 of the total 13,000 tax returns. (Doc.6%oat p. 5). Thus, the Government’'s sample
incorrectly presumes that all stores in Texaeri&i, and Georgia followed the same procedures
in all four years.l@.) Additionally, Mesadieu emphasizes ttted tax returns in that sample labeled
“non-compliant” could receive this designation feasons other than tax fraud: for example, a
mistake by the tax return preparer or the taxpayehe taxpayer providgincorrect information.

(Id). Mesadieu also argues thag tiotal of the fees received foxteeturn preparation was shared
by the DSM’s that were paid basedetp on commission from those feekl.(at p. 8). Therefore,
Mesadieu, individually, wanot unjustly enriched by the entire amoulat.) (

The Court finds it is unreasonalib approximate the total disgorgement award in this case
based on a sample limited to one tax year and one geographical area. Utilizing a random sample
from a pool of only 3,600 tax returns to make a conclusion about 13,000 tax returns is not
reasonable. There are approximately 9,400 tax retiv@ahsvere inevitably not capable of selection.

The Government’s sample provides no informatas to the percentage of non-compliant tax
returns in other years or in otlstates. The Government’s expedtified only as to the soundness
of the sample methodology for the pool of 3,600rturns from which the sample was selected.
(See generallyTrial Transcript, Buckel, at pp. 1-5)mportantly, the Government's expert
testified that the sample data provides norim@tion on whether the compliance rate from that
sample is the same in other yeald. &t 5:12—15). Accordingly, the Court finds that this sample

is not generalizable to theniverse of 13,000 tax returns.

-13-



At trial, the Government presented witnestbed were customers of Mesadieu’s Florida
storest® These witnesses provided tigsony that evidences a similgattern of fraud as that
described above. However, the Government selélts® customers as witnesses because of their
fraudulently prepared tax returnBheir testimony does not providiee Court with a reasonable
approximation of the total number t@ix returns in Florida that were fraudulently prepared or the
total amount Mesadieu’s companieseived from their illegal conduct.

Lastly, the Government argues that Mesadied his companies are jointly and severally
liable for the fraud because Mesadliis the sole owner of therapanies and uses his companies
as a vehicle for fraud. (Doc. No. 64 at p. 4). X¥ee Government did not join a single one of
Mesadieu’s companies as a Defendant. Rattier Government sued “Douglas Mesadieu,
individually and d/b/a LBS Ta$ervices, Milestone Tax Servigétax Advance, Inc., Platinum
Capital Group, Inc., Princeton Capital Group¢.|nGalleon Capital Group, Inc., Santa Maria
Group, Inc., and Tax Aid, LLC.” (Doc. No. 1). Mahau is the only Defendant that was served
with process. (Doc. No. 3). A designation of “@bor “doing business as” is a designation to be
used when the name following the d/b/a dedignarepresents a fictdus name in which an
individual or entityconducts businesSee Mastro v. Seminole Tribe of F1a78 F. App’x 801,
803 (11th Cir. 2014) (reasoning that “doing busine&ssassed as “merely fictitious name with
no independent existence.”). Notabd “d/b/a” designatiostanding alone is not sufficient to join
an independent entity as a defendant in a lawSe#&.Schraubstadter v. United Stafi€39 F. 568,
571 (1912) (“The very statement [“doing busines$ipws an intendment to indict the defendants

personally, and not the firm as a firm.8ge alspMacias v. King No. 3:10-cv-142-ECR-RAM,

16 See, e.g Exs. 53-54. 57-58, 94, 97-103, 122, 127, 150, 176.
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2010 WL 5136152, at *3 (D. Nev. Dec. 6, 2010) (this case, Plaintiff does not name . . . the
partnership itself. Instead, sheesiKing doing business as CNThuk, the alleged partnership is
not a defendant . . . ."Nlytee Prods, Inc. v. H.D. Prods., ln&No. 05cv2286 R(CAB), 2007 WL
1813765, at *3 (S.D. Cal. June 22, 2007) (“doing bessnunder another name does not create an
entity distinct from the person operating thesiness.”). Had the Court determined that the
Government established a reasonable approxomati the amount subject to disgorgement, the
Court questions whether it would have had jurisdiction to order disgorgement of revenue obtained
by Mesadieu’s companies—entitigmt are not before the Court.
I. CONCLUSION

To summarize, the Government has simply not met its burden of providing enough
information for the Court to reasonably approaie the amount of unjust enrichment. Though the
burden is light, a reasonable approximation Isrstijuired. The Court fids it unreasonable to ask
for $11 million in gross profits from an individudefendant, without joining in the lawsuit the
companies that owned the tax preparation sta@ed without providing a spreadsheet or some
other approximate calculation of the unjust enrichinier all tax years. The Court is not permitted
to order disgorgement of an amouwtitained without proof of wrongdoin&idoti, 178 F.3d at
1138.

Therefore, based on the foregoing, ORDERED as follows:

1. The Court finds in favor of the Plaintiff, ited States of America. Accordingly, the Clerk
is DIRECTED to enter judgment for the Plaintiff.
2. The Order of Permanent Injunction (Doon.N60), issued on Malnc7, 2016, remains in
full effect. The Court retains jurisdiction to enforce the Permanent Injunction.

3. The clerk iDIRECTED to close this case.
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DONE andORDERED in Chambers, in Orlando, Florida on April 12, 2016.

ANNE C. CONWAY
United States District Judge /

Copies furnished to:

Counsel of Record
Unrepresented Parties
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