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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
JOSEPH WITCHARD,
Plaintiff,
V. Case No: 6:14-cv-2042-Orl-41TBS

JEFFREY MORALESand J. PEREZ,

Defendants.
/

ORDER

THIS CAUSE is before the Court defendantleffreyMorales’ Motion to Dismiss or for
Summary JudgmentNlotion,” Doc. 80) and Plaintiff's Response thereto (Dog. &3 set forth
below, the Motion will be granted.

l. FACTUAL BACKGROUND

Plaintiff filed a Sixth Amended Civil Rights Complaint (“Stx Complaint,” Doc. 29)
pursuant toBivens v. Sx Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388
(1971), and 42 U.S.C. § 1983. In February 2010, Plaintiff was serving ge@v@rison sentence
in the State of Floridald. at 89). Defendarg Seeger, Keith, and Ololatiexecuted a search
warrant on February 26, 2010, and seized a manusfi@pta search of Plaintiff's home (Doc. 29
at 9). According to Plaintiff, his evidence was used agaihgh on April 30, 2014, to obtain a
federal Indictnent in this Court in case number 6:44112-0rl-37GJK? (Id. at 9, 11).

Plaintiff statesthat on May 1, 2014, Defendants Seeger and Keibmspired with

Defendant Morales tmanufacture an arrest warrant afefally arrest and detaimm in violation

! These Defendants were dismissed from this action on August 16, 2017. (Doc. 85).

2 Case Number 6:1dr-112-0rl-37DAB will hereinafter be referred to #se “Criminal
Case.”
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of his Fourth Amendment rightfd. at 9, 1112). Plaintiffalsoalleges he wathentransported to
the Seminole County JgilJail”), where Defendant Morales violated RmurthAmendment rights
by illegally recording his jail telephone callgd.(at 9-10). Plaintiff notes that these recorded calls
were later used against himtire Criminal Casgld. at 10. Plaintiff was convicted in the Criminal
Case of numerous counts of mail fraud, filing false claims to a department or agémeyafted
Statestheft of government property, and aggravated identity tBedtCriminal Case Doc. Nos.
96 and 111.
. L EGAL STANDARDS

“A pleadingthat statesa claim for relief mustcontain. . . a shoraandplain statemenbf
the claim showingthat the pleaderis entitled to relief.” Fed. R. Civ. P. 8(a)(2). Pursuantto
FederalRule of Civil Procedurel2(b)(6), a party may moveto dismissa complaintfor “failure
to statea claim uponwhich relief canbe granted.In determiningwhetherto dismissunder Rule
12(b)(6),a courtacceptshefactualallegationsn the complain@astrue and construethemin a
light most favorabléo the non-movingparty. See United Techs. Corp. v. Mazer, 556 F.3d 1260,
1269 (11thCir. 2009). Nonetheles&he tenetthata court musaccepiastrueall of theallegations
containedn a complaintis inapplicableto legal conclusions,”and “[tlhreadbare recitals of
the elementsof a causeof action, supportedby mere conclusorystatementsgdo not suffice.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)Furthermore,‘[tjo survive amotionto dismiss,
a complaint mustontainsufficientfactualmatter,acceptedastrue, to ‘stateaclaimto relief that
is plausible onits face.” Id. (quoting Bell Atl. Corp. v. Twombly, 550U.S. 544, 570 (2007)).
“A claim hasfacial plausibility whenthe plaintiff pleadsfactual contentthat allows the court to
draw the reasonable inference thiaé defendant is liable for the misconduct allegdd.”
Generally, in deciding a motion to dismiss, “[tlhe scope of the review must leditoi the four

corners of the complaint&. George v. Pinellas Cty., 285 F.3d 1334, 1337 (11th Cir. 200R).
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the case of @ro se action, the Court should construe the complaint more liberally than it would
pleadings drafted by lawyerndughesv. Rowe, 449 U.S. 5, 9 (1980).
[11.  DISCUSSION

A. Falsification of Arrest Warrant, False Arrest, and Illegal Detention

Plaintiff contends that the arrest warrant was falsified and he was illegadbsteat and
detaned.Defendant Morales does not address this claim because counsel incorrectljatiages t
was only named in Plaintiff's claimelated to the illegally recorded telephone cdDxc. 80 at 3,
n.1).Neverthelessthe Court concludes thRtaintiff fails to state a claim upon which relief may
be granted

To establish § 1983 liability, a plaintiff must showroof of an affirmative causal

connection”between a defendant’s acticasd the alleged constitutional violation, whi¢may

be established byrpving that the official was personally involved in the acts that resulted in the
constitutional deprivation.”Brown v. City of Huntsville, 608 F.3d 724, 737 (11th Cir. 2010)
(quotingZatler v. Wainwright, 802 F.2d 397, 401 (11th Cir. 1986)he EleventiCircuit stated
“[m]erely being present . at the scene is not enough. . ld”

The allegations in the Sixth Complaint do not link Defendant Morales to the arreshiyarr
arrest, or detentiorRlaintiff states that he did not have contact with Defendant Moralesattstil
he was booked in the Jail. (Doc. 29 &t®. There is no allegatiotmatDefendant Moraleassisted
in obtaining the arrest warrant or that he participated in Plaintifisstaar booking at thgail.
Plaintiff has failed to demonstrate that Defendant Morales was pessamatived in these
matters Therefore, Plaintiff’'s claims will be dismissed for failure to state a aligiom which relief

may be grantedsee 28 U.S.C. § 1915A(a) and (b) (allowing a federal district court to dismiss a

claim for failure to state a claind).

3 The Court also notes that Plaintiff fails to state a claim for illegal areestuse probable
cause existed to support the arrest and initiation déteralprosecutionSee Doc. 85 (concluding
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B. Illegal Recording of Jail Telephone Conversations

Plaintiff also challenges the recording of his jail telephone conversatiofsndaat
Morales aserts that he is entitled to qualified immunity on this clgidoc. 80 at 3).

The doctrine of qualified immunity protects government officials from liabibtycivil
damages insofar as their conduct does not violate clearly establishedrgtatutorstitutional
rights of which a reasonable person would have knofeat'son v. Callahan, 555 U.S. 223, 232
(2009) (citingHarlow v. Fitzgerald, 457 U.S. 800, 818 (1982)) (quotation omitted). “The purpose
of qualified immunity is to allow officials to carry out discretionary duties euttthe chilling fear
of personal liability or harrassive litigation, protecting from suit all bupthanly incompetent or
one who is knowingly violating the federal lawcCullough v. Antolini, 559 F.3d 1201, 1205
(11th Cir. 2009) (citations omitted) (quotations omitted). To benefit from the igdailhmunity
doctrine, a defendant must first prove he or she was acting within the scope of his or her
discretionary authoritySee Vineyard v. Wilson, 311 F.3d 1340, 1346 (11th Cir. 2002).

Once a defendandemonstratedie or she was acting within his or her discretionary
authority, the burden shifts to the plaintiff to demonstrate that qualified immunihotis
appropriateLumley v. City of Dade City, 327 F.3d 1186, 1194 (11@ir. 2003). The Supreme
Court has set forth a twpart test for the qualified immunity analysis. First, a court must determine
“whether [the] plaintiff's allegations, if true, establish a constitutional viatatiblope v. Pelzer,

536 U.S. 730, 736 (2002). If Plaintiff's version of the facts set forth the violation of atabastl

right, the next step is to ask whether the right was clearly establisheel tahe of the alleged

Plaintiff failed to state a claim for false arrest or malicious prosecution $edsi could not
demonstrate Defendants lacked probable cause and the Criminal Case did notetenmtima
favor) (citingCarter v. Gore, 557 F. App’x 904, 906 (111Gir. 2014);Kingsland v. City of Miami,
382 F.3d 1220, 1234 (11th Cir. 20D4Additionally, Plaintiff's claim alleging illegal detention is
barred byHeck v. Humphrey, 512 U.S. 477 (1994), because it necessarily implies thadityaf
his federal convictions and sentenashich were affirmed on direct appe&e United Sates v.
Witchard, 646 F. App’x 793 (11th Cir. 2016).
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conductSaucier v. Katz, 533 U.S. 194, 201 (2001). It is within a coudiscretion to decide which
prong of the qualified immunity analysis to address fiést.Pearson, 555 U.S. at 236.

Defendant Morales does not make any assertions regarding whether heingawiton
his discretionary authority. (Doc. 80). Therefdtee Court assumes that Defendant Morales was
acting within hisdiscretionary authoritgs an officer of the Jaibr qualified immunity purpose
Consequently, the Court will consider whether a constitutional violation occurred.

The Fourth Amendment protects “[t]he right of the people to be secure in their persons
houses, papers, and effects, against unreasonable searches or seizures.” tl.8m€ndslIV.
To establish a Fourth Amendment violatiomplaintiff must demonstratthat he had a subjective
expectation of privacyGennusa v. Canova, 748 F.3d 1103, 11112 (11th Cir. 2014)The
Gennusa court noted that individuals who have been “arrested, were in police custody, and/or had
some indication thahey were being monited” donot have a reasonable expectation of privacy
in conversations that are not subjectiiteattorney-client privilegeld. at 1111 (citation omitted);
see also United States v. Robinson, No. 0860179€CR, 2008 WL 5381824, at *14 (S.D. Fla. Dec.
19, 20@®), report and recommendation adopted, No. 0860179CR, 2009 WL 33307 (S.D. Fla.
Jan. 6, 2009}noting that “[nJumerous courts . . . have held as a matter of law that there is no
reasonable expectation of privacy in outgoing telephone calls from a peisem|f there is no
actual notice that the calls will be intercepted.”) (collecting cases).

Plaintiff's recorded conservations were moth his attorneyinstead, he alleges that the
recorded telephone conversatioverewith his wife TheSixth Complain contains no allegations
that Plaintiff was unawar@f the recordingsr that he hadreasonable expectatiohgrivacy such
that recording the calls violated the Fourth AmendmenBee Moss v. Knox, No.
516CV00010MTTMSH, 2017 WL 1425603, at *7 (M.D. Ga. Jan. 5, 20i&)ort and

recommendation adopted, No. 5:16CV-10 (MTT), 2017 WL 1429193 (M.D. Ga. Apr. 20, 2017)

(dismissinghe plaintiff's claim that jail officials violated his Fourth Amendment rights when they
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recorded his private conversation$lairtiff has not demonstrated alearly established
constitutional violation on the part of Defendant Morales. Accordingly, Defendstaf®n to
Dismiss will be granted on this basis.

C. Unserved Defendant

Plaintiff also files suit againflefendant PeretDoc. 29 at 7). The United States Marshals
Service (“Marshal”) attempted to serve Defendant Perez by certified maikanzksvas quashed
becauset did not comply with Rule 4(e) of the Federal Rules of Civil Procedure. (Doc.449s
50, and 73). Plaintiff was given an opportunity evgonally serve Defendant Perkawever, the
summons was returned unexecuted because Defendanti¥ecelonger employed at thail.

(Doc. Nos. 74 and 78). The Court granted Plaintiff one final opportunfyoiide an address at
which toserve Defendant Perend warned him that no further service attempts would be made.
(Doc. 92) (citing Rule 4(m) of the Federal Rules of Civil Procedure).

Rule 4(m) of the Federal Rules of Civil Procedure provides that if “a defelsdanitserved
within 90 days after the complaint is filed, the cedan motion or on its own after notice to the
plaintiff—must dismiss the action without prejudice against that defendant or order tha bervi
made within a specified time.” The Elever@ircuit has held that in the case qgira se prisoner,

a federal courshould not dismiss eorrectional officerdefendant who no longer works at the
prisonor jail if a “courtappointed agent can locate the prigmrard defendant with reasonable
efforts.” Richardson v. Johnson, 598 F.3d 734, 740 (11th Cir. 2010).

The Sixth Complaint was filed on August 21, 2015. (Doc. 29). Plaintiff was givequate
time and severapportunities to serve Defendant Perez. Additionally, because Defendaris Perez
address is unknown,hte Marshal was unable to locate Defendant Perez after using reasonable
efforts. Plaintiff argues that Defendant Perez appeared in this actionrapdeisented by counsel.
(Doc. 96). However, the Court notes that counsel appeared onlynnted capacity when he

moved to quash service as to Defendant Perez. (Doc. Nos. 66 and 97). As noted above, service of
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process was quashed. (Doc. 73). In light of these facts, the Court concludesdbtothagainst
Defendant Perez will be dismissetthout prejudice.
IV.  CONCLUSION
In accordance with the foregoing, it@G&RDERED andADJUDGED as follows:
1. DefendantMorales’ Motion to Dismiss (Doc. 80is GRANTED. Defendant
Morales isDISMISSED from this action.
2. Defendant Perez BISMISSED from thisaction without prejudice.
3. The Clerk of Couris directed talose this case.

DONE andORDERED in Orlando, Florida on January 16, 2018.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
Unrepresented Party
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