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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

MARCELLUSD. JONES,
Plaintiff,
-VS- Case No. 6:15-cv-50-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OPINION AND ORDER

This cause came on for consideration witharat argument on review of the Commissioner’s
administrative decision to deny Plaifis applications fodisability benefits. For the reasons set fofth

herein, the decision of the CommissioneAFIRMED.
Procedural History

Plaintiff applied for benefits, alleging that he became unable to work on June 18, 24009 (R.
196-204, 219). The agency denied Plaintiff's agadions initially and upon reconsideration, and|he
requested and received a hearing before an astnaitive law judge (“the ALJ”). On June 27, 2013,
the ALJ issued an unfavorabledision, finding Plaintiff to be natisabled (R. 34-44). The Appeals

Council denied Plaintiff's request for review (R7), making the ALJ’s decision the final decisipn

D

of the Commissioner. Plaintiff timely filed his @plaint (Doc. 1), the pties consented to th
jurisdiction of the undersigned United States Magistdadge, and the matter is fully briefed and rjpe

for review pursuant to 42 U.S.C. §8405(g) and 1383(c)(3).

Nature of Claimed Disability

Plaintiff claims to be disabled due to a broledhleg, stroke, cardiac issues, surgical hardware

on knee, and seizuredR. 213).

The claim of seizures may be in error, as Plaintiffest he does not have ongoing problems with seizures (R. R40).
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Summary of Evidence Before the ALJ

Plaintiff was thirty five years old at the tevof alleged onset (R. 72), with a tenth gra
education and past relevant work as a @eamd as a cook/fast food worker (R. 214).

In the interest of privacy and brevity, the neadievidence relating to the pertinent time per

will not be repeated here, except as necessaagdoess Plaintiff’'s objections. In addition to t
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medical records and opinions oéttreating providers, the record includes the testimony of Pla|ntiff

and a Vocational Expert; written forms and repodmpleted by Plaintiff; and opinions from no
examining state agency consultants.

By way of summary, the ALJ determined that: “The claimant has the following s
impairments: status post cardiac pacemaker, coedinse, status post knee surgery with minit
progression of osteoarthritis, and morbid obesity (20 CFR 404.1520(c) and 416.920(c)),” b
not have an impairment or combination of impairments that medically meets or equals the
of any of the impairments listed in 20 CFRrtP404, Subpart P, Appendix 1 (R. 36). The A
determined that Plaintiff had the residual functional capacity (“RFC”) to perform:

sedentary work as defined in 20 CE®.1567(a) and 416.967(a) except to lift/carry

10 pounds occasionally; to sit for 6 hours and stand/walk for 2 hours in an 8-hour

workday; no more than occasional stooping, kneeling, crouching, crawling, and

climbing but no ladders, ropes, or scafldnd, he should avoid the following: foot
controls, work at heights, work wittangerous moving machinery, constant pushing

and pulling, and concentrated exposure to temperature extremes.

(R. 37).
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The ALJ found that Plaintiff was unable to merh any past relevant work, but relied on the

testimony of the Vocational Expert (“VE”) to determine that there are jobs that exist in sign
numbers in the national economy that Plaintiff camquen (R. 43). The ALJancluded that Plaintiff
“has not been under a disability, as defined enSbocial Security Act, from June 18, 2009, throy

the date of this decision” (R. 44).
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Standard of Review

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr
legal standard$/cRobertsv. Bowen, 841 F.2d 1077, 1080 (11th Cir. 1988hd whether the finding
are supported by substantial evidenRehardson v. Perales, 402 U.S. 389, 390 (1971). TH
Commissioner’s findings of fact are conclusive if supported by substantial evidence. 42
8 405(g). Substantial evidence is more than a scintili, the evidence must do more than mer
create a suspicion of the existence of a fact, ared mclude such relevant evidence as a reasor
person would accept as adequatesupport the conclusiorf-oote v. Chater, 67 F.3d 1553, 156(
(11th Cir. 1995).

Where the Commissioner’s decision is supported by substantial evidence, the district cq
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affirm, even if the reviewer would have reachetbatrary result as finder of fact, and even if {he

reviewer finds that the evidence preponderates against the Commissioner’s ddsisvards v.

Sullivan, 937 F.2d 580, 584 n.3 (11th Cir. 19983 nesv. Sullivan, 932 F.2d 1356, 1358 (11th Cif.

1991). The district court must view the evidenca agole, taking into account evidence favora
as well as unfavorable to the decisidinote, 67 F.3d at 156@&ccord, Lowery v. Sullivan, 979 F.2d
835, 837 (11th Cir. 1992) (court must scrutinize the entire record to determine reasonablg

factual findings).
| ssues and Analysis

Plaintiff contends that the Commissionerecgsion was not formulated in accordance w
proper standards and was not based upon substritahce. SpecificallyRlaintiff contends thal
the ALJ should have given substantial weighthi® opinion of his treating physician, Dr. Johns

that the credibility determination is unsupported blystantial evidence; and that the ALJ “failed

ble
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obtain the testimony of a vocational expert” (Brief at The Court evaluates these objections within
the context of the sequential evaluation process.

The five step assessment

The ALJ must follow five steps ivaluating a claim of disabilitysee 20 C.F.R. 88 404.152Q,
416.920. First, if a claimant is warky at a substantial gainful actiyjthe is not disabled. 29 C.F.R.
8 404.1520(b). Second, if a claimant does not hayempairment or combination of impairments
which significantly limit his physical or mental ity to do basic work activities, then he does not
have a severe impairment and is not dishbl@0 C.F.R. § 404.1520(c). Third, if a claimant’s
impairments meet or equal an impairment liste?l0 C.F.R. Part 404, Subp#®, Appendix 1, he is
disabled. 20 C.F.R. 8§ 404.1520(djourth, if a claimant’s impairments do not prevent him frpm
doing past relevant work, he is not disable20 C.F.R. § 404.1520(e). Fifth, if a claimant’s
impairments (considering residual functional capacity, age, education, and past work) prevent hin
from doing other work that exists in thetioaal economy, then he is disabled. 20 C.H.R.
8 404.1520(f). The plaintiff bears the burden of pesgrathrough step four, vile at step five the
burden shifts to the CommissiondBowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987).

Evaluating Opinion Evidence

The Eleventh Circuit has held that whenever a physician offers a statement reflecting

judgments about the nature and severity of an@at’s impairments, including symptoms, diagnosi

S,

and prognosis, what the claimant can still do dedpgeor her impairments, and the claimant’s
physical and mental restrictions, the statetmisnan opinion requiring the ALJ to state with
particularity the weight given to it and the reasons ther#&ffmschel v. Commissioner of Social

Security, 631 F.3d 1176, 1178—79 (11th Cir. 2011fjifg 20 CRF §§ 404.1527(a)(2), 416.927(a)(

NJ
~—"

This assertion is poorly stated, as VE testimony wasdt) dbtained. It appears that Plaintiff is objecting to the
hypothetical offered to the VE by the ALJ.

-4-




Sharfarzv. Bowen, 825 F.2d 278, 279 (11th Cik987).) When evaluating a physician's opinion,fan
ALJ considers numerous factors, including whethephysician examined the claimant, whetherjthe
physician treated the claimant, the evidenceptinsician presents to support his or her opinion,
whether the physician's opinion is consistent wigr#tord as a whole, and the physician's speciglty.

See20 C.F.R. 88404.1527(c), 416.927(c). Substantiajhit@nust be given to the opinion, diagnosi

7]

and medical evidence of a treating physiciaressithere is good cause to do otherwiee Lewis
v. Callahan, 125 F.3d 1436 (11th Cir. 199 Bdwardsv. Sullivan, 937 F.2d 580, 583 (11th Cir. 1991);
20 C.F.R. 8§ 404.1527(d). By contrast, a consukagxaminer’s opinion isiot entitled to the
deference normally given a treating sour@e 20 C.F.R. 8§ 404.1527(c)(2)Crawford v.
Commissioner of Social Security, 363 F.3d 1155, 1161 (11th Cir. 20Qddting a one-time examiner’s
opinion is not entitled to great weight). Nonetlssleall opinions, even those of non-treating sfate
agency or other program examiners or consultaredp be considered and evaluated by the 3de)
20 C.F.R. 88 404.1527, 416.927, ahfohschel.

Plaintiff contends that the RFC is unsuppdrtey substantial evidence in that the ALJ

improperly accorded “little weight” to the opinions rendered by Dr. Johnson, and failed to rely upon

any medical opinion evidence in determining hBaintiff’'s impairments impact his residua
functional capacity.
Plaintiff was treated at Wuesthoff Hospital from May 29, 2012 through June 2, 2012, with
symptoms of increasing shortness of breatth ghest tightness (R. 549-550). He was assessed with
severe cardiomyopathy, pericardial effusion, histof cocaine abuse, renal insufficiency, and
myocardial infarction (R. 551). Echocardiogram deniated severely dilated left ventricle with an
ejection fraction between 10-15%. (R. 557). He m&@®mmended to receive a heart catheterizaftion

and an ICD placement, on the condition that bertegative for cocaine (R. 551-552). He underwent




the ICD implantation on Jung, 2012, with Dr. Nancy Johas (R. 553-555, 560). As the AL
observed:
On June 21, 2012, the claimant was feka-up post pacemaker placement on June
1, 2012. He had no device related complaints. There was no syncope. The cardiag
catheterization revealed normal coronatgm@es. The claimant was known to have a
large infarct due to cocaine abuse, documented by nuclear stress test. On follow-up

visits, he still had no device related cdaipts. There was no syncope (Exhibits 13F
and 17F).

*k%k

On September 24, 2012, Dr. Nancy J. Johns treating physician, followed-up the
claimant for ischemic and non-ischemic dilated cardiomyopathy. The cardiac
catheterization dated May 30, 2012, showed no significant coronary artery disease,
lung volume ejection fraction (LVEF) ofl percent with severe lung volume
dilatation and global hypokinesis. He hadstdny of cocaine abuse. The assessments
were cardiomyopathy, congestive heart failure, and hypercholesterolemia. The
ischemic disease was likely due to cocaine use (Exhibits I2F and 17F/4-7).

(R. 39-40).

On March 17, 2013, Plaintiff was admitted to the hospital from the Emergency Rog
complaints of atypical left-sided chest pain§B2). The electrocardiogram demonstrated no ischg
changes at the time of the pain. On March 18, 20i¢laimant was discharged with diagnose
atypical chest pain, non-ischensgrdiomyopathy secondary to cocaine abuse, a history of congg
heart failure, and a positive toxicology screenciocaine (R. 652-726). He was instructed to foll
up with Dr. Johnson.

On April 1, 2013, Dr. Johnson completed a RFC questionnaire at the request of Plg
counsel (R. 694-95). Dr. Johnson identified RIfia diagnosis as ischemic and nonischen
cardiomyopathy with left ventricul@jection fraction (LVEF) of 10-1percent. She opined Plaintiff’

prognosis was poor to fair and checked respansiésating Plaintiff’'s symptoms would “often” b

severe enough to interfere with the attention amatentration to perform simple, work-related tag

*Plaintiff's objection that “the ALJ failed to assess the length of the treatmlatiomehip; tke frequency of
examination by the treating physician; the medical evidesuporting the opinion with the record as a whole;
qualifications of the treating physician; and other factors bgniai support or contradict the opinion” is unpersuasiveein
decision, the ALJ thoroughly discussed the medical evidemdeeferenced each exhibit, summarizing it in detail.
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and he would need to recline or lie down duramgeight-hour workday in excess of typical breaks

and lunch. She opined Plaintiff could walk less than city block without rest or significant pa
circled responses indicating Plaintiff could sit 60 minutes at one time and eight hours totd

eight-hour workday, he could stand/walk fivenoiies at one time and zero hours in an eight-H

workday, and he required a job which permittattisig positions. Dr. Johnson opined Plaintiff would

need to take unscheduled breaks of five to ten minutes in length every few minutes
occasionally lift and carry less than ten pounds; M«asy to be absent once or twice a month, 4
he was not physically capable of working an eight-hour day, five days a week employme

sustained basis (R. 696).

In her decision, the ALJ considered Dr. Jaimis opinions and gave them “little weight” (R.

42), citing to the “lack of significant findings blye treating examination;” the connection betwg
Plaintiff's heart problems and his cocaine abuase} Plaintiff's history of noncompliance, notir
“ongoing reports of cocaine abuse status post heart problems,” and failure to manage his
exercise, despite doctors' recommendations (RI2)1Good cause for disregarding an opinion
exist when: (1) the opinion is not bolstered bg #vidence; (2) the evidence supports a cont

finding; or (3) the opinion is cohgsory or is inconsistent with the source’s own treatment nq
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Lewis, 125 F.3d at 1440. Thus, if supported by record evidence, the ALJ's rationale that the opinions

were not supported by the examination findings aaather evidence, is sufficient. The Court finds

this to be the case.

Dr. Johnson’s September 2012 physical examination of Plaintiff was unremarkablg
normal respiratory and cardiovascular examinations and an acknowledgment by Dr. John
Plaintiff's “CHF is well compensated on physicabextoday” (R. 562). Additionally, as discuss
by the ALJ, Plaintiff’s last physical examinationretord, conducted just five days after Dr. John

completed the RFC questionnaire, also revealed largely normal findings (R. 42, 699-703).

-7-
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consistent with a treatment note dated Agril2013, where yet another of Plaintiff's treati

physicians noted that his congestive heart fatams “asymptomatic” (R. 685). Further, Plaint

does not take issue with the fact of his cocaine abuse or his physician’s conclusion that his hea

disease was secondary to or exacerbated by the abuse.

To the extent Plaintiff contends that a®REssessment must be based on a medical opi

nion,

he is in error. The ALJ is under no obligatioratiopt, in whole cloth, the opinion of any physicign

in formulating the RFC, as "the task of determina claimant's ability to wk is within the province

of the ALJ, not a doctor . . Cooper v. Astrue, 373 Fed.Appx. 961, 962 (11th Cir. 2016ge also
Greenv. Social Sec. Admin., 223 Fed.Appx. 915, 923 (11th G007) ("Although a claimant ma
provide a statement containing a physician's opinion of her remaining capabilities, the A

evaluate such a statement in light of the other evidence presented and the ultimate determi

4

LJ will

hation

disability is reserved for the ALJ. 20 C.F.R. 88 404.1513, 404.1527, 404.1545."). Substantial

evidence supports the ALJ’s conclusion discounting Dr. Johnson’s opinion.

Credibility

In her decision, the ALJ found Plaintiff's allegations to be “not entirely credible” (R.
noting, in part:

The Administrative Law Judge considered the claimant's subjective complaints in light
of Sections 404.1529 and/or 416.929 of fRegulations. As required by those
sections, both medical evidence and thentdent's testimony, activities of daily living,

and statements and reports were considetegdever, after considering all the factors

set out in those sections of the regulations, the undersigned finds that the claimant'g
subjective complaints are not fully credibtensidering the claimant's own description

of his activities and lifestyle, the degreenadédical treatment required, discrepancies
between the claimant's assertions and information contained in the documentary
reports, the claimant's demeanor at hegrihe reports of the treating and examining
practitioners, the medical history, the findings made on examination, and the
claimant's assertions concerning his abtiityvork. Therefore, the undersigned does
not necessarily accept all allegations of impairments as true.

(R. 41-42).

40),




A claimant may seek to establish that he &adisability through his own testimony regardi

pain or other subjective symptomByer v. Barnhart, 395 F.3d 1206, 1210 (11th Cir. 2005) (g

ng

er

curiam). “In such a case, the claimant mimive: (1) evidence of an underlying medical condition

and either (2) objective medical egitte that confirms the severity of the alleged pain arising from

that condition or (3) that the objectively determingetlical condition is of such a severity that it g
be reasonably expected to give rise to the alleged dain¥Where an ALJ decides not to credi
claimant’s testimony about pain or limitations, &le] must articulate specific and adequate reag
for doing so, or the record must be obvious as to the credibility findloges v. Department of
Health and Human Services, 941 F.2d 1529, 1532 (11th Cir. 1991) (arkited reasons must be bas
on substantial evidence). A reviewing court will degturb a clearly articulated credibility findin
with substantial supporting evidence in the recdfdote, 67 F.3d at 1562.

Here, the ALJ listed numerous reasons for her credibility finding, and these reasq
supported by substantial evidence. She discusséatiFls testimony, including his reports of dalil
activities, concluding that these activities (takase of his own personal needs and hygiene, cg
house cleans, vacuums, does laundry, plays videegjauses a computer, and grocery shops
his girlfriend) “are not limited to the extent om@uld expect, given the complaints of disabli
symptoms and limitations” (R. 41). Although Plaiitiaims the ALJ mischacterized his testimonyj
the record does include reports of these activitBes.R. 266, 63, 64. The ALJ also discussed th
medical evidence, noting that treatment has lgeserally successful in controlling symptoms 3
“[t]he record fails to show that the claimamas required significant forms of treatment such
additional surgery, nor does the record show sugtarked diminished range of motion or mus

atrophy as would accompany the alleged disabil{fg’41). This, too, is supported by the evidel

“Plaintiff's contention that these activities of daily living aomehow meaningless because they “do not reflect a
level of activity” misses the mark. The RFC is for a range of sedentary activity.

-9-
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cited. Although Plaintiff asserts that it was etmorely on noncompliance with medications beca
he could not afford them, the ALJ also noteaiftiff's ongoing and recent drug abuse and instar
of non-compliance with orders to exercise, stpng cocaine, and watch his diet (R. 41-42), n
of which are dependent on financial ability.

To the extent Plaintiff's contentions amount to an argument that other evidence could §
a different finding, such is not the standard héfide question is not . . . whether ALJ could hg
reasonably credited [the claimant's] testimony, but whether the ALJ was clearly wrong to di
it.” Werner v. Commissioner of Social Security, 421 F. App'x 935, 939 (11th Cir. 2011). Here,

ALJ provided a detailed analysis of the evidenceeobrd, supplied a ratiolegfor his findings, and

LiIse
ces

bne

support
ve
scredit

he

his conclusions are supported by the evidencéé® €If the Commissioner’s decision is supported

by substantial evidence, this Court must affiewen if the proof preponderates againstRhillips
v. Barnhart, 357 F.3d 1232, 1240 n. 8 (11th Cir. 2004). “Weymeat decide facts anew, reweigh t
evidence, or substitute our judgment for thahef[Commissioner.]” 357 F.3d at 1240 n. 8 (inter
guotation and citation omitted). As the Court fitlols decision meets the legal standard, no err
shown.

The Vocational Testimony

Plaintiff's final objection is that the ALJ posited an incomplete hypothetical to the VE in
the hypothetical did not include “the uncontradiateedical opinion of DrJohnson.” “In order fon
a vocational expert’s testimony to constitute samsal evidence, the ALJ must pose a hypothet
guestion which comprises all of the claimant’'s impairmegl%on v. Barnhart, 284 F.3d 1219
1227 (11th Cir. 2002). An ALJ, howey, is “not required to includendings in the hypothetical th3
the ALJ [has] properly rejected as unsupportedrawford v. Commissioner of Social Sec., 363 F.
3d 1155, 1161 (11th Cir. 2004). As noted aboveAthkdiscounted Dr. Johnson'’s opinions as be

inconsistent with the medical and other evideaod,that determination was adequately formuls
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and supported. As such, the ALJ was not obligadclude any of Dr. Johnson’s opinions in H
hypothetical. The VE's testimony provided substdetiaence to support the ALJ's conclusion t

Plaintiff could perform other work.
Conclusion
For the reasons set forth above, the administrative decis®RRSRMED. The Clerk is

directed to enter judgment accordingly, terminate all pending matters, and close the file.

DONE andORDERED in Orlando, Florida on February 23, 2016.

David AA. Bateen

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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