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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

DEBRA KAY HEWITT,

Plaintiff,
-Vs- Case No. 6:15-cv-241-Orl-DAB
CAROLYN W. COLVIN,
Acting Commissioner of
Social Security,
Defendant.

MEMORANDUM OPINION AND ORDER

=.

This cause came on for consideration withayat argument on review of the Commissioner’s
administrative decision to deny Plaintiff’'s apptioa for disability insurance benefits. For the
reasons set forth herein, the decision of the CommissioneEYEERSED and the matter is

REMANDED for additional findings
Procedural History

Plaintiff applied for benefits, alleging that she became unable to work on August 1| 2004
(R.196-97, 211). The agency denied Plaintiff'sleggpion initially and upon reconsideration, and ghe
requested and received a hearing before anrastnaitive law judge (“the ALJ”). On May 30, 2018,
the ALJ issued an unfavorable decision, findingiflff to be not disabled through December 31,
2009, her date last insured (R. 23-3Rlaintiff presented additional evidence to the Appeals Council,
but it declined to grant review (R. 1-7), madithe ALJ’s decision thénal decision of the
Commissioner. Plaintiff timely filed her Complaint ¢& 1), the parties consented to the jurisdictjon
of the undersigned United States Magistrate Judgkthee matter is fully briefed and ripe for revigw

pursuant tet2 U.S.C. §405(g)
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Nature of Claimed Disability

Plaintiff claims to be disabled due to paidaesiduals from osteoarthritis of knees and back;

Epstein Barr disease; Sjogrens disease; severe spinal stenosis; degenerative disc disease; W

hite me

disease of the brain; stage 2 kidney diselagaothyroidism; hypertension; coronary heart disegse;

mitral valve prolapse; hyperlipidemia; and blood clots (R. 214).
Summary of Evidence Before the ALJ

Plaintiff was fifty nine yearsld on her date last insured.(EF96), with a community colleg

1%

education (R. 46) and past relevant work ast@mpinsurance coordinator/hospital insurance clerk

and licensed practical nurse (R. 48-50, 72, 75).

In the interest of privacy and brevity, thadghy medical evidence relating to the pertin
time period will not be repeated here, except as negassaddress Plaintiff’'s objections. In additig
to the medical records of the treating providers,rédtord includes Plaintiff's testimony and that
a Vocational Expert, written forms and reports completed by Plaintiff, and opinions from

examining state agency consultants. By waguaimary, the ALJ determined that: “Through the d

DN
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non-

ate

last insured, the claimant had the following sewerabination of impairments: hypertension, kidney

disease, neurological disorder/vestibular/hearingpastieritis and degenerative joint disease in b
knee[s] and degenerative disc dise@8e{FR 404.1520(%) (R. 28), and Plaintiff does not dispu
this finding. The ALJ next determined that, throdlyé date last insured, the claimant did not h
an impairment or combination of impairments that met or medically equaled the severity of

the listed impairments i20 CFR Part 404Subpart PAppendix 1 (20 CFR 404.1520(d)04.1525

oth

e

pve

one of

and 404.1526) (R. 30). The ALJ found that, throughdtite last insured, Plaintiff had the residdal

functional capacity (“RFC”) to: “perform light work as definedzitn CFR 404.1567(b@xcept no

climbing of ladders, ropes, or scaffolding. Thaiclant should also avoid concentrated exposuf

e to




unprotected heights or dangerous moving machin@y30). The ALJ determined that, through the

date last insured, the claimant was capable obpmihg past relevant work as a hospital insurapce

clerk (R. 33) and was, therefore, not under a disability at any time from August 1, 2004, through

December 31, 2009 (R. 34).

Standard of Review

The scope of this Court’s review is limiteddetermining whether the ALJ applied the correct

legal standard$/4cRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 19880d whether the finding
are supported by substantial evidenReghardson v. Perales402 U.S. 389, 390 (1971)The
Commissioner’s findings of fact are conclusive if supported by substantial evidéAdd.S.C.
8 405(g) Substantial evidence is more than a scintilla+the evidence must do more than mer

create a suspicion of the existenéa fact, and must include such relevant evidence as a reasq

person would accept as adequate to support the conclusiare v. Chater67 F.3d 1553, 1560

(11th Cir. 1995)

Where the Commissioner’s decision is supported by substantial evidence, the district cq
affirm, even if the reviewer would have reachecbatrary result as finder of fact, and even if {
reviewer finds that the evidence preponderates against the Commissioner’s ddeisi@nds v.
Sullivan 937 F.2d 580, 584 n.3 (11th Cir. 199Rarnes v. Sulliva®32 F.2d 1356, 1358 (11th Ci
1991) The district court must view the evidenceaaghole, taking into account evidence favoral
as well as unfavorable to the decisi¢imote 67 F.3d at 156@&ccord,Lowery v. Sullivan979 F.2d
835, 837 (11th Cir. 1992ourt must scrutinize the entire record to determine reasonablen

factual findings).

Issues and Analysis
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Plaintiff contends that 1) the Appeals Council erred in failing to review the case for

consideration of new and material evidence; andlRFC for light work is not based on substantial

evidence, fails to give proper weight to the oping of the treating physician, and violates SSR 96
The Court reviews the objections in the context of the sequential assessment used by the A
The five step assessment
The ALJ must follow five steps ivaluating a claim of disabilitysee20 C.F.R. 88 404.1520

416.920. First, if a claimant is working at a dabsial gainful activity, he is not disabled9 C.F.R.

8 404.1520(h) Second, if a claimant does not have amyairment or combination of impairments

which significantly limit his physical or mentaliity to do basic work activities, then he does 1
have a severe impairment and is not disabl2d.C.F.R. § 404.1520(c) Third, if a claimant’s

impairments meet or equal an impairment liste?ldrC.F.R. Part 4Q4&ubpart P, Appendix 1, he

L2p.

LJ.

ot

disabled. 20 C.F.R. § 404.1520(d)Fourth, if a claimant’s impairments do not prevent him from

doing past relevant work, he is not disable2ZD C.F.R. § 404.1520(e) Fifth, if a claimant’s

impairments (considering residual functional capacity, age, education, and past work) prevent hin

from doing other work that exists in the national economy, then he is disaBedC.F.R.
8 404.1520(f) The plaintiff bears the burden of persoasihrough step four, while at step five t
burden shifts to the CommissioneBowen v. Yuckert482 U.S. 137, 146 n.5 (1987)As the
application was decided at step four, the bnngdas with Plaintiff at all relevant times.

Weighing the Opinion of Treating Physicians

The Eleventh Circuit has held that wheeewa physician offers a statement reflecting

judgments about the nature and severity of andat’s impairments, including symptoms, diagnos

and prognosis, what the claimant can still do despite his or her impairments, and the clg

physical and mental restrictions, the statetmisnan opinion requiring the ALJ to state with

particularity the weight given to it and the reasons ther&fnschel v. Commissioner of Soc
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Security 631 F.3d 1176, 1178-79 (11th Cir. 20(diding 20 CRF 88 404.1527(a)(2), 416.927(a)(
Sharfarz v. BowerB25 F.2d 278, 279 (11th Cir. 1987)Substantial weight must be given to t
opinion, diagnosis and medical evidence ofeating physician unless there is good cause t¢
otherwise. Seelewis v. Callahan125 F.3d 1436 (11th Cir. 199Bdwards v. Sullivan937 F.2d
580, 583 (11th Cir. 199120 C.F.R. 8§ 404.1527(d)If a treating physician’s opinion on the naty
and severity of a claimant’s impairments is well-supported by medically acceptable clinic
laboratory diagnostic techniques, and is not inconsistent with the other substantial evideng
record, the ALJ must giviecontrolling weight.20 C.F.R. § 404.1527(d)(2)r'he ALJ may discoun
a treating physician’s opinion or report regarding an inability to work if it is unsupported by obj
medical evidence or is wholly conclusor$eeEdwards 937 F.2d 58FALJ properly discounteg
treating physician’s report where the physician was unsure of the accuracy of his findin

statements.)

Where a treating physician has merely madelosocy statements, the ALJ may afford the

such weight as is supported by clinical or labamatindings and other consistent evidence g
claimant’s impairments SeeWheeler v. Heckler784 F.2d 1073, 1075 (11th Cir. 1986¢e also
Schnorr v. Bower816 F.2d 578, 582 (11th Cir. 198®&Vhen a treating physician’s opinion does
warrantcontrolling weight, the ALJ must nevertheless weigh the medical opinion based on
length of the treatment relationship and the frequehexamination; 2) the nature and extent of
treatment relationship; 3) the medical evidence supporting the opinion; 4) consistency with the
as a whole; 5) specialization in the medical isaiaessue; 6) other factors which tend to suppor

contradict the opinion20 C.F.R. § 404.1527(d)

=

e

pl and
einth
[

bctive

gs anc

f a

not

the 1)

he
recort

t or




As set forth in the briefs, there are a varietyemiords from Plaintiff’s treating providers th
pertain to the pertinent time perib8everal of Plaintiff's specialists noted particular limitations
provided opinions (sometimes, many years later) that Plaintiff’'s reduced functionality amo
disability. Among the many records and opinions are:

a) a November 3, 2005 treatment note froth@pedic surgeon Daniel King, M.D. (R. 178

86), assessing Plaintiff with moderate to sekrgenerative joint disease of both knees, base

At

hnd

INts to

d on

MRI and examination findings, and opining that Plaintiff “will likely need knee replacement surgery

at some point in the future” (R. 1783);

b) Dr. King’'s February 2012 opinion, which noteatth “pertains to [claimant] on or befor
12-31-09,” and sets forth marked limitations um¢tion arising from the bilateral knee impairme
(R. 1955-61);

c) A November 5, 2004 finding of a “sigrefint unilateral weakness on the right sig
diagnosed by objective testing after Plaintiff hit her head on a marble counter and complg
dizziness and balance issues (R. 1994). D@cember 5, 2004, neurologist Richard P. Newr]
performed a videonystagnography and opined Plaintititypbly had a vestibular injury from whig
she is symptomatic” (R. 2004). Noting that “[t|hésesvidence of significant peripheral vestibu

dysfunction,” Dr. Newman opined:tis likely at this time to be a permanent impairment” (R. 20

In June 2006, Dr. Newman saw PiElif and opined that “her véibular problems haven’t changed,

(R. 2024).

d) Testing and a June 20, 2005 diagnosis fromlBmes Atkins, a specialist at Florida &

& Balance Center, of vestibulopathy (R. 1951).tdtanotes considered by the ALJ showed a
abnormality (R. 1987) and a conclusion by Dr. Atkiret tishe is still disabled by the dizziness.” (

1987-1988).

There are also records which pre and post-dateglievant time period and are not at issue here.
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The record includes many other examinatfimings and opinions, as well. The Al
discussed some of these findings in the context of evaluating Plaintiff's credibility, noting:

One treatment provider observed, "There telgtanay be a component of anxiety to
many of her symptoms that she is having and could consider treatment with SSRI
based on her lab results.” (Ex. 4F at 2@3)other treatment provider lamented, "It is
my opinion this woman needs to stop seeking multiple specialists in various parts of
our great state and concentrate on improving her quality of life and going back to
being productive, being able to exerasel stop focusing on meaningless laboratory
results ordered in the past.” (Ex. 4F at.86)vas subsequently noted by yet another
treatment provider that the claimant'sgaitive impairment is most likely secondary
to pseudodementia” and at least some of her other symptoms are "most likely
secondary to somatization disorder.” (Ex. | 1F at 7-8). As such, treatment providers
recommended anxiety medication on several occasions to alleviate various reported
symptoms. (Ex. 4F at 74, 82, 170, 203, 22F at 18-20).

(R. 31).

In her decision, the ALJ acknowledged the combination of severe impairments but (
credit any opinion of disabling limitations, giving someight only to the opinion of the state ager]
non-examining medical consultant (R. 32). The ALJ explained:

Furthermorethe opinion evidence is consistentvith the extent of limitations
included in the residual functional capacity The undersigned gives some weight to
the opinion of the State agency medical cttasit who reviewed the evidence at the
reconsideration level. (Ex. 3A). The medicahsultant concluded that the claimant
should be limited to light work with no le¢r restrictions. (Ex. 3A). State agency
medical consultants are specifically emposeio make judgments regarding whether
a person has the severity of symptoms requereher singly or in combination to meet
or equal any conditions found under the medical listingsAB&&-R 404.1527(i)())
The undersigned finds nothing of record dontradict the State agency medical
consultant's opinions herein that the claitrdoes not meet or equal a medical listing.
The residual functional capacity assessethbyState agency medical consultants is
reasonable and consistent with the objective medical evidence.

By contrastthe undersigned gives little weight tdhe opinions of the claimant's
treatment providers. For instance, Dr. Edward Bittprovided an opinion regarding
maximal medical improvement of both knees in which he assessed a whole person
impairment of 20%. (Exs. 5F at 17, 4R282, 25F). However, this opinion predates

the alleged onset date by approximately six years and the claimant was able to
maintain work near or above SGA levids several years following this assessment.
(Exs. 2D, 4D, SD). For similar reasons, the undersigned also gives little weight to the
fact that Dr. Bittar gave the claimantapplication for disabled parking in 200EXx(

AF at 258,
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Likewise, years after the date last insutbd,claimant obtained statements from her
treatment providers to validate her alldgisability. (Exs. 15F, 16F, | 7F at 11, 19F,
20F, 24F). Several of these opinions are quite conclusory, providing very little
explanation of the evidence relied uporidmming the opinion, perhaps because the

assessments are inconsistent with the medical evidence. (Exs. 19F, 20F, 24F). Evel

the more detailed statements assertingbdisaare inconsistent with the medical

evidence and the conservative course of treatment recommended. (Exs. | 5F, | 6F, | 7H

at 11). The treatment providers apparently relied quite heavily upon the subjective
report of symptoms and limitations provided by the claimant, and seemed to
uncritically accept as true most, if not all, of what the claimant reported. Yet, as
explained elsewhere in this decision, there exist good reasons for questioning the
reliability of the claimant's subjective complaints. Furthermore, the possibility always
exists that a doctor may express an opinicemireffort to assist a patient with whom

he or she sympathizes for one reason or another. Another reality, which should be
mentioned, is that patients can be gungestent and demanding in seeking supportive
notes or reports from their physicianshavmight provide such a note in order to
satisfy a patient's requests and avoid unnecessary doctor/patient tension. While it is
difficult to confirm the presence of such motives, they are more likely in situations
where the opinion in question departs substantially from the rest of the evidence of
record, as in the current case.

(R. 32, emphasis added).
Initially, as is clear, the opinion evidence from Drs. King, Atkins and Newmaotig
“consistent with” the RFC. Indeed, if it was, teevould be no need to “give little weight” to th

opinions of these treating specialists. Notwithstagdhis inherent contradiction, it appears that

—

e

the

ALJ has credited the opinion of te&ate agency consultant and has discounted the opinions of Drs.

King, Atkins and Newman. The Codimds that, on the facts presented here, the stated rationg

doing so is not sufficient to comply witlfinscheland the above standards.

le for

Rather than stating “with particularity” the weight given to each provider’s opinion and the

reasons therefor, the ALJ lumpsdalithe treating providers together and, save for Dr. Bittar, doe

5 Not

provide any detailed discussion of any of thenapis (or even mention the physicians by name).

Instead of evaluating the opinions in actance with the factors set forthd C.F.R. § 404.1527(d
the ALJ appears to simply rejaait of the findings and opinions as being conclusory, inconsig

with the medical evidence and conservative course of treatment, or the product of an inapg

tent

ropriat




reliance on subjective symptoms. While such a determination can be affirmed in an appropriz
such a general finding is not adequately exptaimere. Absent that explanation, the Court car
determine whether the finding is supported by substantial evidence.

This is especially so, given the nature @fitinpairments. Dr. King’s assessment of disab
degenerative joint disease of both knees, for example, is supported by laboratory findings (ir
x-rays and MRIs), and clinical findings of reduced range of motion, crepitus and pain. The (
is not wholly conclusory and cannot be saidb®the result of a mere subjective complaint
somatization. While the records and findings of Rlitis prior orthopedist (Dr. Bittar) do, indeeq
predate the alleged onset, Dr. King’s records are within the applicable time period and sh
Plaintiff's knee impairment was still significant.

The findings with respect to Plaintiff's neuogical and vestibular gorder, too, are supportg
by objective test results and examinations of specialists in the field. In a case like this, wh
nature of the impairment is, by definition, subjective (dizziness and balance issues), a spe
reliance on the report of the symptom when coupled with objective testing results
“inappropriate.” Nor is the Court persuaded thatdhinions of other provide regarding Plaintiff's
anxiety is necessarily inconsistent with a vestibular impairment.

The ALJ also notes that, on some occasions, doctors may provide favorable conclu
placate insistent patients. While this observation may be accurate in some circumstances,
points to nothing in this record that suppoatdinding that such happened here. General
comments about human nature are no substitute for the analysis mandateddiyel.

Looking solely to the record as it existedla time of the ALJ’s decision, the Court canf
find that the explanation provided for discountalfof the opinions of the treating providers
supported by substantial evidence identified sufficiiotiyhe Court to perform the required revie

This conclusion is reinforced by the additional evidence submitted to the Appeals Council.
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The Appeals Council

The settled law of this Ciuit is that a court may review, under sentence four of
section 405(g), a denial of review by thppeals Council. When no new evidence is
presented to the Appeals Council and it demeview, then the administrative law
judge's decision is necessarily reviewethadinal decision of the Commissioner, but
when a claimant properly presents newdewnce to the Appeals Council, a reviewing
court must consider whether that new evidence renders the denial of benefits
erroneous.

Ingram v. Comm'r of Soc. Sec. Adm#€6 F.3d 1253, 1262 (11th Cir. 2007)

Here, Plaintiff submitted additional records apmdnions from her treating providers (R. 9).

In considering the additional evidence, the Appeals Council stated:

(R. 2).

We considered whether the Administratiaev Judge's action, findings, or conclusion
is contrary to the weight of the evidenaferecord. We found that this information
does not provide a basis for changing the Administrative Law Judge's decision.

We also looked at records from Dari@hg, M.D., covering the period June 23, 2011
through May 10, 2012 (3 pages). The Adreirative Law Judge decided your case
through December 31, 2009, the date you werénasted for disability benefits. This
new information is about a later time. Téfare. it does not affect the decision about
whether you were disabled at the time you were last insured for disability benefits.

As set forth by the Commissioner in her brief, some of the information submitted

Appeals Council was not, in fa¢hew” but duplicates information already before the AEdurther,

the additional evidence includes records that subatigrpre-date Plaintiff's alleged onset or po

date the date last insured. The Court agretstive Commissioner that this evidence is not shq

to be relevant to the time at issue here. The Qmas, however, find thatémew evidence from Dr.

Atkins

(Exhibits 35F and 37F) and Dr. Newmamnlibit 36F) reinforces the conclusion that remg

N—r

[0 the
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for additional consideration and a more particakdiexplanation of the weight given to the opinjon

of these two physicians is appropriate.

2Exhibit 34F, Records from Daniel King, M.D. from November 5, 2004 through November 3, 2005, were in

in the record before the ALJ (R. 1783-86). Some of the records from Dr. Bittar are also cumulative.
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On July 3, 2013, well after the date last insured, Dr. Atkins completed a Dizziness M

Source Statement (R. 2134-2137), opining, among other findings, that Plaintiff was incapable {

edical

pf work

due to her “constant” dizziness. In a letter dalely 31, 2013, Dr. Atkins, a board certified speciaflist

in ear and balance disorders, noted that Pfaitexperienced a significant blow to the head gnd

concussion in 2004" ands]ince that timeshe's had persistent complaints of lightheadedr
dizziness and instability. Her vestibular tegtihas shown a 30% loss of function on the ri
vestibular system. She's had an abnormal MBRiebrain. She has not responded to any medica
or therapy.” (R. 2142, emphasis added). Dr. Atkipgmed that Plaintiff had numerous and spec
limitations and symptomology resulting from this injurgl. Although the Commissioner argues tf
this opinion is “similar” to Dr. Atkins’ earlier opinion already considered and rejected by the

the Court disagrees. As shown above, the reamticslated by the ALJ forejecting Dr. Atkins’

ess,
ght
ions
fic
at

ALJ,

opinion that Plaintiff was disabled by her dizzinesse that the opinion was conclusory, inconsistent

with the medical evidence and conservative coafd¢eeatment, or the product of an inappropri
reliance on subjective symptoms. The additionarmédion provided here is far more detailed th
a notation that Plaintiff is “disabled by dizzinessid does not fit the ALJ’'s general description
reasons to discount it.

The Court also rejects the Commissioner’s eotion that the updated Vestibular Disord
Medical Assessment Form completed by RichNewman, M.D. on September 10, 2013 (R. 21
41) is “an almost identical assesamregarding Plaintiff's vestibaddisorderin 2012 (TR. 1963-66)
The earlier form was only partiallfompleted while the updated form before the Appeals Col
provided additional detail and limitations. The Cdunds the lack of specific discussion regardi

Plaintiff's acknowledged vestibular impairment dnel specialists’ opinions regarding the functio

hte

an

of

er

38-

incil

g

hal

limitations arising from the impairment is sufnt to render the ALJ’s opinion incomplete and

therefore erroneous. Remand is warranted for additional consideration and findings by the
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To be clear, the Court is nohfling that Plaintiff is disabledor that the record is devoid ¢f

evidence that could support discounting these opinions. Rather, in keeping with the
obligation to view the evidence as a whdkking into account evidee favorable as well a
unfavorable to the decisioRpote 67 F.3d at 156ahe Court finds that the explanation offered

the ALJ is too general to comport witfinschebnd, as such, the Court cannot determine if the A

Court’s
5
by

INES

weighing of the opinions is supported by substantial evidence. Upon remand, the ALJ should ¢onside

the opinions of these treating providers and prosid®re specific rationale as to the weight giyen

to the opinions, sufficient to permit the required revieddthough Plaintiff raises other issues, th
is dispositive.

Conclusion

S

As the Court finds the evaluation of the opimievidence does not comply with the dictates

of Winschehnd the resulting finding is not supported by substantial evidence, the final adminig

decision ireversedand the matter immandedunder sentence four o2 U.S.C. § 405(g)for

additional consideration of the opinion evidence and for further findings The Clerk is directeq

to enter judgment accordingly, terminate all pending matters, and close the file.
DONE andORDERED in Orlando, Florida on October 28, 2015.

David A. Bader

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record

*The Court recognizes that the record is lengthy andetiidations do not insist on copious findings. Nonethelg
aremand is required where the record contains a diagn@ssewére condition that the ALJ failed to consider prop€dga
v. Commissioner of Social Se265 F.3d 1214, 1219 (11th Cir. 200The Court finds the vestibular issues to fit within th
holding.
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