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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

BRUCE LARKIN,

Plaintiff,
V. CaseNo: 6:15-cv-439-Orl-31GJK
ENVOY ORLANDO HOLDINGSLLC,

Defendant.

ORDER

This matter is before the Court on Plaintiff Bruce Larkin’s Motion for Summarynjedy
(Doc. 14)! Defendant Envoy Orlando Holdings, LLC’s (“Envoy”) Response in Oppositio.([Do
25), and Larkin’s Amended Reply in Support of Summary Judgment (Dpé. 29

l. Background

This is a simple, single courmasealleging several violations of the Americans with
Disabilities Act, 42 U.S.C. § 1218&% seq. (“ADA”). Plaintiff asserts that Defendant owns a public
accommodation, Hiawassee Plaza in Orlando, Florida. The Complaint allegeketiptaza’s
parking,signage and entrancaccess points/path of travel avet ADA compliant. The Defendarit
does not disputthatthe plaza is ADAroncompliant, butasserts it is fixing the problems aticht

plaintiff does not intend to returiWhile a case typicallprogresseghroughdiscovery before

! Plaintiff separatelyfiled affidavits in support osummary judgmentSeeDoc. 15).

2 Plaintiff filed supplemental affidawitin support of summary judgmentéeDocs. 30-1,
30-2).
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summary judgment is appropriate, whenraerialfacts are undisputed, as they are here, summary
judgment is appropriate early in the proceedings.

. Facts

Plaintiff is a disabled individual who is a resident of Orange County, FloriddaGumary
13, 2015 he visited Hiawassee Plaza at 6801 W. Colonial Drive, Orlando, Florida 32818 J®Pjaza”
where he encountered barriers that impeded his access to parts of the piopéotiis disability.
The Plaza is roughly eight (8) miles from theiRi#’'s homeand he drives by the property at legst

once a month(Doc. 30-2 14)The ADA noncompliant aspects of tHéaza are chronicled in th

D

Plaintiff's expert report demonstrating roampliance with ramp inclines, sigmmrking, curbsas
well as others.§eeDocs. 152 — 154). Plaintiff states that once the Plémsecome#\DA compliant,
he intends to return. Defendant has not disputed the expert material or Plaiffitiffeits.>

11, Standard

A party is entitled to summary judgment when the party can show that there is noegenui
issue as to any material fact. Fed.R.Civ.P. 56. Which facts are mateealddepn the substantiVie
law applicable to the cas&nderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The moving
party bears the burden of showing thatgemuine issue of material fact exis®dark v. Coats &

Clark, Inc, 929 F.2d 604, 608 (11th Cir.1991).

3 Defendant admits it owns the Plaza. (Doc. 2%

4 Plaintiff also visited Golden Cue and Pub, which was located in the Rtazaas the
locationof severalof the ADA violations described in the Complaint. However, Golden Cue|and
Pub is now closed, accordingly, Plaintiff no longer asserts that the ADA violatitimest lcation
are at issue. (Doc. 2& 3 n.2).

® Plaintiff’s supplemental affidavits1 support of summary judgmeatidressethe issues
raised in Defendaig Response.SgeDocs. 301, 302). The Defendant has not requested the
opportunity to file a sureply or in any way dispute the facts asserted therein.




When a party moving for summary judgment points out an absence of evidencé on a
dispositive issue for which the nonmoving party bears the burden of proof at trial, thevimmpm
party must “go beyond the pleadings and by [his] own affidavits, or by the depositionsratsyv
interrogatories, and admissions on file, designate specific facts shibhairtgere is a genuine isslie
for trial.” Celotex Corp. v. Catretd77 U.S. 317, 3225 (1986) (internal quotations and citatipn
omitted). Thereafter, summary judgment is mandated against the nonmoving partystbarfake
a showing sufficient to establish a genuine issue of fact for ldaht 322, 3245. The party
opposing a motion for summary judgment must rely on more than conclusory statemeént
allegations unsupported by factvers v. Gen. Motors Corp/70 F.2d 984, 986 (11th Cir. 198b)
(“conclusory allegations without specific supporting facts have no probative™yal

V. Analysis

The general purpose of Title 1l of the ADA is to ensure “[n]Jo individual shall| be
discriminated against on the basis @fability in the full and equal enjoyment of . .|.
accommodations of any place of public accommodgtion. .” 42 U.S.C. § 12182(a)n sum,Title
lll creates a private right of actidior injunctive relieffor disabled individuals whidnave been
discriminated agast by property owners for a denial of public accommodation based o the
disability. See Arizona ex rel. Goddard v. Harkins Amusement Enterprises603ck.3d 666, 67(
(9th Cir. 2010) (siting out elements for Title 11l ADA claim). Discrimination includagailure to
remedy architectural barriers in existing facilities where such remedsdgyr@achievableSee42

U.S.C. § 12182(b)(2)(A)(iv).

® Public accommodation is defined as, among other thingeopping center. 42 U.S.C.|§
12181{)(E).




In this case, the DefendaaimitsADA violationsare present, are in need remediatamd
are remediablé’‘Defendant doesot challenge the need for ADA remediation . . . .” (Doc. 25 af
Further, the Defendant has not challenged that Plaintiff is disabkgdhe traveled to the subje
locaion, and encountered difficulty due to the ADA violations. Accordingly, the Plainaf
demonstrated that the material facts entitling him to relief under Title Ill are notelisp

The Defendant’s only resporss® the Motion for Summary Judgmestethat thedispute
is mooted becaudbe Plaza ispresentlyworking on fixing the ADA violationsthe Plaintiff does
not have sufficiently concrete intentions of returning to the Plaza to have standintgiatitf &d
not include a prayer for attorney’s fees and should, therefore, not receiverdroffess’

The fact that Defendant is in the process of fixing the violations does not rendeagé
moot and Defendant has presented no authority to support this propdsition.

The doctrine of mootness rikes directly from the case or controversy limitation

because “an action that is moot cannot be characterized as an active case o

controversy’ Adler v. Duval County Sch. Bdl12 F.3d 1475, 1477 (11th Cir.1997).

“[A] case is moot when the issues presenare no longer ‘live’ or the parties lack a

legally cognizable interest in the outcomBdwell v. McCormack395 U.S. 486,

496, 89 S.Ct. 1944, 1951, 23 L.Ed.2d 491 (1969). As this Court has explained, “[p]ut

another way, ‘a case is moot when it no longer presents a live controversy with
respect to which the court can give meaningful relief.” ”

" Defendant also argues that Plaintiff has failed to defeat the affirmative deiiecisded
in Defendants Answer(Doc. 24), filed after the Motion for Summary Judgment. However,
affrmative defenses are, at base, restatements of the arguments agamstrysjugmaet,
assertinghat Plaintiff lacks standing for want of intent to return to the proertiPlaintiff failed
to pleal attorney’s fees.JeeDoc. 24 | 222). Because DefenddistResponse to the Motion fq
Summary Judgment raisessentiallythe same issues, the Plaintiff has addressed the Defeng
affirmative defensesin substance, by way of the Motion and the Reply.for Defendant’s
affirmative defense asserting that the Plaintiff was looking for groundgitténa lawsuit, that doe
not present a bar to injunctive relief under the A3&ePetinsky v. N & D Holding, IncNo. 13
22438CIV, 2013 WL 6511738, at *3 (S.D. Fla. Dec. 2913) (“A plaintiff's status as a ‘serig
plaintiff’ or ‘tester’ with regard to ADA claims, however, does not nepétestanding.”).

8 It may, however, be a factor of considtion at a time of assessirgsonable attorney’
fees.
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Soliman v. U.S. ex rel. IN896 F.3d 1237, 1242 (11th Cir. 2002he Defendant admits there afe

still ADA violations at the Plazaaccordingly, thease is stila live controversy
Defendant’'scentralargument is that Plaintiff does not haséfficiently concrete plans o
returning to the Plaza to justify amjunction.lIt is true that general allegations af intention to
return to a public accommodation at somdeterminate point in the futur@e not enough to
establish standing for an injunctid®ee Lujan v. Defenders of Wild|if&04 U.S. 555, 5641992)
(“Such ‘some day’ intentiorswithout anydescription of concretg@lans, or indeed even ar
specification ofwhenthe some day will be-do not support a finding of tHactual or imminent’
injury that our cases requite. However, Plaintiff is a resident of Orlando, Florida and has cle

stated: “Once the facility lmemes ADA compliant and | can visit the premises free

discrimination, | intend to return to visit the store.” (Doc-1)5Where a disabled individual stat¢

that he intends to return to a public accommodation in his home &ght miles from his home

as soon as he will no longer be subject to discrimination based on his disabilithatyeerson has

established standing.

The Court will address the issues of fees and costs after Judgment is.entered

It is therefore

ORDERED that the Plaintiff's Motion for Summary Judgment (Doc. 145RANTED.
It is further ORDERED that Plaintiff shall file a proposal for injunctive relief including t
remediation to be accomplished and the timeframe therefore.

DONE andORDERED in Chambers, Orlando, Florida on July 28, 2015.

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE
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Copies furnished to:

Counsel of Record
Unrepresented Party




