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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

BARBARA ROESSEL,
Plaintiff,
-VS- Case No. 6:15-cv-445-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OPINION AND ORDER

This cause came on for consideration witharat argument on review of the Commissioner’s
administrative decision to deny Plaintiff’'s application for disability insurance benefits. Fgr the

reasons set forth herein, the decision of the CommissioA&tHERMED.
Procedural History

Plaintiff applied for benefits, alleging thstte became unable to work on September 30, 2011
(R. 197). The agency denied Plaintiff's applions initially and upon reconsideration, and $he
requested and received a hearing before an astnaitive law judge (“the ALJ”). On July 16, 201,
the ALJ issued an unfavorable decision, finding Rifkito be not disabled through that date (R. 20-
44). The Appeals Council declinéal grant review (R. 9-14), making the ALJ’s decision the fipal
decision of the Commissioner. Plaintiff timely filed her Complaint (Doc. 1), and the matter ig fully

briefed and ripe for review pursuant to 42 U.S.C. 8405(g).
Nature of Claimed Disability
Plaintiff claims to be disabled due to osteasus, arthritis, degenerating hip bones, scoliogis,

degenerative disc disease, depression, and insomnia (R. 216).

Summary of Evidence Before the ALJ
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Plaintiff was fifty four years old on the dadéthe ALJ's decision (R. 39, 197) with a hig
school education (GED) (R. 217) and past relevark as a food service supervisor (R. 75, 2
269).

In the interest of privacy and brevity, the nedievidence relating to the pertinent time per
will not be repeated here, except as necessary to address Plaintiff's objections. In additig

medical records and opinions, the record includegistimony of Plaintiff and a Vocational Expe

h
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n to th

It;

written forms and reports completed by Plaintifid opinions from examining and non-examining

state agency consultants.

By way of summary, the ALJ determinedaththe claimant has the following seve
impairments: degenerative disc disease of the lumbar spine with radiculitis status post transfq
lumbar interbody fusion surgery, cervicobrachial syndrome and cervicalgia with radiculo
osteoarthritis of the hip, right trochanteric bursitisronic pain syndrome, sacroiliitis, and piriforn
syndrome (20 CFR 404.1520(c)) (R. 25), but did hate an impairment or combination
impairments that met or medically equaled the sgvef one of the listed impairments in 20 CH
Part 404, Subpart P, Appendix 1 @8). The ALJ next found that Pidiff had the residual functiong
capacity (“RFC”) to perform:

light work (20 CFR 404.1567(b)) defined as lifting/carrying twenty pounds

occasionally and ten pounds frequently. Ireayht-hour day, she can sit six hours and

stand/walk six hours. She requires a sit/stgsttbn every thirty minutes to stretch but

she would not be off task more than 16Pthe workday. She can never climb ladders,

ropes, or scaffolds. She can occasionally climb ramps, climb stairs, balance, stoop,

kneel, crouch, and crawl. She should avoid concentrated exposure to vibration and

workplace hazards.

(R. 28).
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Relying on the assistance of the Vocational ExpleetALJ found there were jobs that existed

in significant numbers in the national economy thatclaimant could perform (R. 38), and therefag
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the ALJ found Plaintiff was natisabled at any time from ember 30, 2011, through July 16, 201

the date of the decision (R. 39).
Standard of Review

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr
legal standard$/cRoberts v. Bowe®41 F.2d 1077, 1080 (11th Cir. 1988hd whether the finding

are supported by substantial evidenReghardson v. Perale402 U.S. 389, 390 (1971). TH

Commissioner’s findings of fact are conclusivesupported by substantial evidence. 42 U.S.

8 405(g). Substantial evidenisemore than a scintillaie.,the evidence must do more than mer
create a suspicion of the existence of a fact, ared mclude such relevant evidence as a reasor
person would accept as adequate to support the conclusomte v. Chater67 F.3d 1553, 156(
(11th Cir. 1995).

Where the Commissioner’s decision is supported by substantial evidence, the district cq
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affirm, even if the reviewer would have reachetbatrary result as finder of fact, and even if {he

reviewer finds that the evidence preponderates against the Commissioner’s ddetsi@nds v.

Sullivan 937 F.2d 580, 584 n.3 (11th Cir. 199Barnes v. Sullivarf32 F.2d 1356, 1358 (11th Ci.

1991). The district court must view the evidenca agole, taking into account evidence favora
as well as unfavorable to the decisidimote 67 F.3d at 156@&ccord, Lowery v. Sullivar®79 F.2d
835, 837 (11th Cir. 1992) (court must scrutinize the entire record to determine reasonablg
factual findings).

| ssues and Analysis

The ALJ must follow five steps evaluating a claim of disabilitysee20 C.F.R. §§ 404.1520

416.920. First, if a claimant is working at a substhgainful activity, he is not disabled. 29 C.F.

§ 404.1520(b). Second, if a claimant does not hayempairment or combination of impairmenits

ble

PNESS (

R.




which significantly limit his physical or mental iity to do basic work activities, then he does not

have a severe impairment and is not digable0 C.F.R. § 404.1520(c). Third, if a claimanf’s

impairments meet or equal an impairment ligte®l0 C.F.R. Part 404, Subpart P, Appendix 1, h

disabled. 20 C.F.R. 8§ 404.1520(d). Fourth,damant’s impairments do not prevent him frgm

doing past relevant work, he is not disabled0 C.F.R. 8 404.1520(e). Fifth, if a claiman
impairments (considering residual functional capacity, age, education, and past work) prev

from doing other work that exists in the national economy, then he is disabled. 20

8 404.1520(f). The plaintiff bears tharden of persuasion through stepr, while at step five the

burden shifts to the Commissioné8owen v. Yuckerd82 U.S. 137, 146 n.5 (1987).

Here, thepro sePlaintiff has not submitted a brief, bods filed a thirtyone page exhibi

(Doc. 23). Included in the filing is a DisabiliBeport-Appeal form (Doc. 23, pp. 10-16), which

dated April 20, 2015, and referentles case number of this actibiccording to that form, a change

occurred on “April 15th” in that claimant “fell agn, lost balance on my feet and fell on tile floo
(Doc. 23, p. 11). Plaintiff claimed to have a nglaysical condition as of “January,” consisting
“bruising and aches, not able to take a singdg stithout holding on to 2anes or a walker.'ld.

Plaintiff referenced new medical treatmentcgimNovember 2014, and has filed what appear t
medical records, all of which are from 2015. Im @@mplaint (Doc. 1), Plaintiff seeks a review

her “new evidence,” specifically referencing:dWRI's (one dated February 3, 2015 and the o
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C.F.R.

S

[

of

D be

of

[her

February 4, 2015); a meeting with Dr. Corinne West to discuss the results on February 12, 2015; an

a visit with primary doctor Dr. Itani on Februat@, 2015 (Doc. 1, p. 3). It appears, then, that

the

basis of Plaintiff's appeal is that her conditiwess worsened and the administrative decision ig not

supportable, due to this new evidence.

Although the form is unsigned, it appears that the faam completed by both claimant and her daughter.
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Review of New Evidence under Section 405(Qg)

Section 405(g) permits a district court to remand an application for benefits f{
Commissioner by two methods: (1) under sentenceofidbie statutory provision, the court may en
“a judgment affirming, modifying, or reversing tecision of the Commissionef Social Security,
with or without remanding the cause for a rehwgitior (2) under sentence six, the court may “or
additional evidence to be taken before the Cagsianer of Social Security, but only upon a show
that there is new evidence which is material and that there is good cause for the failure to inc
such evidence into the recordarprior proceeding.” 42 U.S.C4&)5(g). Sentence six and senter|
four remands “are designed to remedy separate problBamllhitz v. Astrug349 F. App'x 500, 504
(11th Cir. 2009). A sentence foigmand is appropriate when the evidence was properly befo

Commissioner, but was not adequately considelgd.Sentence six remands are “available wi
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evidence not presented to the Commissioner at agg sff the administrative process requires furgher

review.” Id., citing Ingram v. Comm'r of Soc. Sec. Adm#96 F.3d 1253, 1267 (11th Cir. 200
(noting that a sentence six remand is the sole means by which a court can remang
Commissioner to consider new evidence presentedddirgt time in district court). Remand to tf
Commissioner is warranted under sentence six whare{@, noncumulative evidence exists, (2) 1
evidence is material, that is, relevant and probativ that there is @asonable possibility that
would change the administrative result, and (3) goodecanists for the claimant's failure to sub
the evidence at the administrative lewiefjram; see als@aulder v. Bowen/91 F.2d 872, 877 (11t
Cir. 1986)

Applied here, Plaintiff does not challengeyaparticular finding of the ALJ and does n
contend that evidence before the ALJ was not prgperisidered. Instead, she seeks review of
evidence presented for the first time. As sudhefres only warranted if Plaintiff’'s showing mee

the requirements for a sentence six remand. Upon review, the Court finds it does not.

-5-

7)
| to th
e

he

—

nit

-

ot

new




to July 16, 2013. The “new” evidence tendered by Plaintiff, however, is all from 2015, and

medical records relate to Plaintiff's then-currstatus. “Evidence is irrelevant and immaterial wh

Comm’r, 625 F. App’x 512, 514 (11th Cir. 2015). As the Eleventh Circuit has explained:

Leiter v. Comm'r of Soc. Sec. AdmBi77 F. App'x 944, 950 (11th Cir. 2010).

evidence can be considered as offering a neés/e opinion. A retrosggetive medical opinion fron

a treating physician may be relevaintan appropriate case. As the Eleventh Circuit has notg

unpublished opinion:

Mason v. Comm'r of Soc. Se4¢30 F. App'x 830, 832 (11th Cir. 2011).

2015, in which Dr. Itani states:

The administrative decision determined thaitimiff was not disabled from September 20[11

it relates to a time period after the eligibility determination at iss@ertion v. Soc. Sec. Admir).

For evidence to be new and noncumulativenust relate to the time period on or
before the date of the ALJ's dsicon. See 20 C.F.R. 404.970(b). Evidence of
deterioration of a previously-considered condition may subsequently entitle a claimant
to benefitin a new application, but it is not probative of whether a person was disabled
during the specific period under revieee Wilson v. Apfel79 F.3d 1276, 1279
(11th Cir.1999) (per curiangholding that a doctor's opinion one year after the ALJ
decision was not probative to any issue on appeal).

Although not addressed by the Commissioner, there is an issue as to whether son

Where the medical record contained a retrospective diagnosis, that is, a physician's
post-insured-date opinion that the claimsuidfered a disabling condition prior to the
insured date, we affirm only when that wipin was consistent with pre-insured-date
medical evidenceSee Payne v. WeinbergdB0 F.2d 1006, 1007-08 (5th Cir.1973)
(holding that the ALJ erred in determining that the claimant was disabled when a
retrospective diagnosis, along with alhet medical evidence, supported a finding of
disability); Estok v. Apfel 152 F.3d 636, 640 (7th Cir.1998) (ruling that “[a]
retrospective diagnosis may be consédeonly if it is corroborated by evidence
contemporaneous with the eligible period” and citing cases from that [sic] First,
Second, Eighth, Ninth, and Tenth Circuits that were in accord).

Here, Plaintiff has tendered an opinion leftem her treating doctor, dated September

TO WHOM IT MAY CONCERN:
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In regards to patient Barbara Roessel . . . she is suffering from back pain for many
years. Patient has to walk with a cane due to her medical condition. Patient cannot|
work due to her arthritis. If you have any questions feel free to call our office.

(Doc. 23, p. 1).

The Court does not find that this opinion is due deference as a retrospective opini

treating source. While the opinion letter indicates Biaintiff has had back pain “for many year$

there is no indication that the limitation that Ptdiricannot work” is meant to apply retrospectively.

Rather, the evidence Plaintiff presents showdteatondition has, unfortunately, deteriorated si
the relevant timé. More importantly, the opinion letter is not corroborated by evidg
contemporaneous with the eligible period. In the administrative decision, the ALJ thord
reviewed Dr. Itani’'s contemporaneous notes &ndings regarding Plaintiff’'s back pain, ar
considered and discussed Plaintiff's reliance caree (R. 29-34), but ultimately did not find Plaint
to be disabled. Plaintiff has not shown any oea® disturb that findingyhich is supported by th
substantial evidence the ALJ cites. As the “newitlence post-dates the time period at issue ang
not been shown to be retrospective in natures ot “material” and does not serve to justify
sentence six remandSee, generallyWilson v. Apfel179 F.3d 1276, 1279 (11th Cir. 1999) (“[w

review the decision of the ALJ as to whether the claimant was entitled to benefits during a ¢
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period of time” and “[w]hile Dr. Felten's opinion one year later may be relevant to whether a

deterioration in Anastasia's condition subsequearttitled her to benefits, it is simply not probati
of any issue in this case.”fhornton v. Comm'r, Soc. Sec. Adm&®7 F. App'x 604 (11th Cir. 2014
(where evaluation addressed claimant’s condition six months after ALJ’s decision denyi
application for benefits, remand not warrantétl)bbard v. Comm'r of Soc. Se618 F. App'x 643

651 (11th Cir. 2015) (“The ALJ’s decision in this case was rendered on November 30,

2She references a treatment visit from February 13, 2015, for example, in which Dr. Itani notes, for the first ti
“Pt also advised to file for disability.” (Doc. 23, p. 9).

-7-

<

e

)
ng her

2012.

Ime, that




Therefore, the medical records from 2013 2814, purportedly showing a worsening of Hubbar|

conditions, are not relevant to the issues in this appeal.”).

A final note is in order. The record shows that Plaintiff is facing some challenges ahd the

Court has no doubt that she is doing the best shercaurrent circumstances. Nonetheless, the
defines disability as the inability to do asybstantial gainful activity by reason of any medicd
determinable physical or mental impairment which can be expected to result in death or wh
lasted or can be expected to last for a continpeui®d of not less than twelve months. 42 U.S
8 § 416(l), 423(d)(1); 20 C.F.R. § 404.1505. The immpant must be severe, making the claim
unable to do his or her previous work, or any other substantial gainful activity which exists
national economy. 42 U.S.C. 8§ 423(d)(2);26.R. § § 404.1505-404.1511. The only issue be
the Court is whether the decision by the Commissithreg Plaintiff did not meet this standaharing

the time period at issue adequately supported by the evidence and was made in accordan

proper legal standards. As the Court finds that to be the case, the decision is affirmed.

Conclusion

For the reasons set forth above, the administrative decis®RRERMED. The Clerk is
directed to enter judgment accordingly, terminate all pending matters, and close the file.

DONE andORDERED in Orlando, Florida on May 11, 2016

David A. Baken

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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