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UNITED STATESDISTRICT COURT
M IDDLE DisTRICT OF FLORIDA
ORLANDO DIVISION

JOSEPH PABON,
Plaintiff,
V. CaseNo: 6:15-cv-534-Orl-GJIK

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OF DECISION

Joseph Pabon (the “Claimangippeals to the District Court from a final decision of the
Commissioner of Social Security (the “Commissioner”) denying his apipircéor supplemental
security income, in which he alleged a disability onset date of October 2,\#20i@h was later
amened to July 18, 2011.Doc. No. 1; R. 3118391. Claimant argues the Administrative Law
Judge (the “ALJ") erred by: 1failing to include and/or fully account for all the limitations
articulated by Dr. Brasy a non-examining physician, in her residualtional capacity (“RFC”)
determination 2) relying on the vocational expest'(“VE”) testimony in finding that he can
perform other jobs in the national econgragd 3) finding his testimony concerning pan and
limitations notentirely credible Doc. No. 26at 1116, 1820, 2126. Claimant arguethe matter
should be reversed for an award of benefits or, in the alternative, remanfigthfarproceedings.
Id. at 30 For the reasons set forth below, the Commissioner’s final decifREM&RSED and
REMANDED for further proceedings

l. STANDARD OF REVIEW.

The Commissioner’'sindings of fact are conclusive if supported by substantial evidence.
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42 U.S.C. §405(g). Substantial evidence is more than a schitdlathe evidence must do more
than merely create a suspicion of the existence of a fact, and must include swait mlElence
as a reasonable person would accept as adequate to support the cond¢losianv. Chater67
F.3d 1553, 1560 (11th Cir. 1995) (citiMgalden v. Schweike72 F.2d 835, 838 (11th Cir. 1982)
andRichardson v. Perale<l02 U.S. 389, 401 (1971)). Where t@emmissioner'sdecision is
supported by substantialidence, the District Court will affirm, even if the reviewer would have
reached a contrary result as finder of fact, and even if the reviewer finds that deacevi
preponderates against tiemmissioner’slecision. Edwards v. Sullivarf37 F.2d 580, 584.3
(11th Cir. 1991)Barnes v. Sullivarf32 F.2d 1356, 1358 (11th Cir. 1991). The Court must view
the evidence as a whole, taking into account evidence favorable as well as unéatmtiiel
decision. Foote 67 F.3d at 1560. The District Court “maypt decide the facts anew, reweigh
the evidence, or substitute [its] judgment for that of tBenimissiondr™ See Phillips v.
Barnhart 357 F.3d 1232, 1240 n.8 (11th Cir. 2004) (quotigodsworth v. Heckle703 F.2d
1233, 1239 (11th Cir. 1983)).

. ANALYSIS.

This appealargelycenters on the ALJ’s consideration of Dr. B&ampinion. The ALJ
assigned Dr. Brams’ opinion significant weight. R. 37. However, Claimantarerthe ALJ
did not include or account for all the limitations identifieddxy Brams, and failed to provide a
reasoned explanation why she chosetaanclude all of the limitations identified by Dr. Brams.
Doc. No. 26 at 134. Accordingly, Claimant argues the ALIJRFC determinations not
supported by substantial evidenctd. at 16. In response, the Commissioner essentially argues
the ALJimplicitly rejected several of thiemitations identified by Bramsand therefore was not

required to include or account for those limitations in her RFC determinatcrat 1618. The



Commissioner argues the ALJ’s implicit rejection of those limitations is supportsabisyantial
evidence. Id.

Weighingtheopinions and findings dfeating examining, and neexamining physicians
is an integral part of steps four and five of the sequential evaluation procesdefonicieg
disability. In Winschel v. Comm’of Soc. Se¢.631 F.3d 1176 (11th Cir. 2011), the Eleventh
Circuit held that whenever a physician offers a statement reflecting judgmemit the rtare
and severity of a clemant’s impairments, including symptoms, diagnosis, and prognosis, what the
claimant can still do despite his or her impairments, and the claenghysical and mental
restrictions, the statement is an opinion requiring the ALJ to state with partictierityeight
given to it and the reasons therefoid. at 117879 (citing 20 C.F.R. 88 404.1527(a)(2),
416.927(a)(2)Sharfarz v. Bower825 F.2d 278, 279 (11th Cir. 1987)}¥In the absence of such
a statement, it is impossible for a reviewing court to determine whether the ultece®il on
the merits of the claim is rational and sapgpd by substantial evidence.Winschel 631 F.3d at
1179 (quotingCowart v. Schwieke662 F.2d 731, 735 (11th Cir. 1981)).

On July 22, 2013, the ALheld a hearing in this matter. R-8%. At the hearing, the
ALJ heard testimony from Dr. Brams, who specializes in orthopedic surdgeryi854. Dr.
Brams testified that he never examined or treated Claimant, but revadiveflthe medical
evidence submitted to the Commissiomesupport of Claimant’s application for disabilityR.
49. Dr. Brams testified the medical evidence reveals Claimant suffers nmepdsr ofhis left
elbow, right shoulder, and lowédack R. 51. In light of these impairment®r. Brams opined
Claimantcanlift/carryten (10) pounds frequently, and twenty (20) pounds occasion&ly53.
When addressing Claimastleft elbow,Dr. Bramsopined Claimant canccasiondy lift things

below waist leveand with the leftarm R. 53. Dr. Brams opied Claimant can stand a maximum
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of two (2) hours in an eight (8) hour workdayd. Dr. Brams opined Claimant requires a sit/stand
option. Id. Dr. Brams opined Claimant can occasionally kneel, stoop, crouch and ci@wl.
Dr. Bramsopined Claimant rma limiied ability to use his right arm to “work above shoulder
level.” R.52. However, Dr. Brams does not explain the extent ofithitation (.e., whether
Claimant canwork with his right arm above shoulder level frequently, occasionally, or never
Id. Dr. Brams also opined Claimant “may” be unable to perform repetitive finepoiahons
with his right hand. R. 54.
At step two of the sequential evaluation process, the ALJ f@lamdhant suffers from the
following severe impairments: disordexfthe spine; disorders of the right shoulder (as of March
2013); and history of left elbow fracture. R. 33At step four of the sequential evaluation
process, the ALJ found Claimant can perform ligbtk as defined by 20 C.F.R.4.6.967(b),
with the following limitations:
[N]Jo more than two hours of walking; with a need to change
positions between sitting and standing at will;, no more than
occasional stooping, kneeling, crouching, and crawling; and, as of
March 2013, no more than occasional overheathing with the
right upper extremity.

R. 33342 In so finding, the ALJ considered, among other things, Dan® testimony and

opinion, and assigned Dr. Brams’ opinion “significant wéighithout qualification. R. 37.

Claimant argues the ALJ ed&y assigning “significant weight” to Dr. Brams’ opinion, but failing

! The record contains no opinioffem a treating physiciapertaining to the relevant period, and only one opinion
from a onetime examining physiciarr. Alvan Barbe, from August 30, 2011. R. 3683.

2 The ALJ also found Claimant suffers from the following smvere impairments: right ear trauma, history of left
knee internal derangement, history of episodic vertigo, history ofruoltiright handrauma and ulcers. R. 33.

3 Light work is defined as “lifting no more than 20 pounds at a time witkfent lifting or carrying of objects
weighing up to 10 pounds. Even though the weight lifted may be veryditiipd is in this category when it tdes

a good deal of walking or standing, or when it involves sitting most oirtieevtith some pushing and pulling of arm
or leg controls. To be considered capable of performing a full or wide rdright work, you must have the ability
to do substamally all of these activities.” 20 C.F.R.48.6.967(b).



to include or account for Dr. Brams’ opinions concerning Claimant’s ability toditiw the waist,
lift with his left arm, and work above shoulder level with his right arm. Doc. No. 26‘at 14.
An ALJ is not requiredto include every limitation in a medical opinion into his or her RFC
determination simply because he or she assigned great or significant welgittdapinion. See,
e.g, 20 C.F.R. 404.1527(e)(2)(i) ( “Administrative law judges are not bound by any fintiads
by State agency medical or psychological consultants[.The ALJ, however, is required to
provide a reasoned explanation as to why he or she chose not to include particiatoisnin
his or her RFC detenmation. See Winscheb31 F.3d at 1179l is possible that the ALJ
considered and rejected these two medical opinions, but without clearly #eticgtaunds for
such a rejection, weaonot determine whether the AkXonclusions were rational asdpported
by substantial evidence;”$ee alsdMlonte v. AstrugCase No. 5:08v-101-O¢-GRJ, 2009 WL
210720, at *67 (M.D. Fla. Jan28, 2009) (An “ALJ cannoteject portions of a medical opinion
without providing an explanation for such a decision.”)rfgiMorrison v. Bartart, 278 F.Supp.
2d 1331, 1337 (M.DFla. 2003).

As an initial matter, the Court finds the ALJ committed no error with respect to &nBr
opinion that Claimant has a limited ability to work above shexd&l/el with his right arm. The
ALJ found Claimant can perform “no more than occasional overhead reaching witththepgr
extremity” as of March of 2013. R. 34. Thus, the ALJ’'s RFC determination does atmount

Dr. Brams’ opinion regarding Chimants right arm limitation® Accordingly, Claimant’s

4 Claimant does not argdlee ALJerred by omittinddr. Brams’ opinion that he “mayde unable to perform repetitive
fine manipulationsvith his right hand. SeeDoc. No. 26 at 1d4. Accordinglythe Court finds Claimant has waived
that argument on appealSee, e.gCrawford v. Comm’r of Soc. Se863 F.3d 1155, 1161 (11th Cir. 2004) (refusing
to consider an argument thiéie claimant failed to raise befotige district court). However, on remand, the ALJ
should address that portion of Dr. Brarapinion.

5 Dr. Brams did not opine when Claimant’s limitation using his right mmanifested nor did he opine how often
Claimant could work above the shoulder with his right arBeeR. 4854. Therefore, there is no conflict between
the ALJ’s findings regarding that limitation and Dr. Brams’ opinion.



argument is unavailing to tlextent he argues the ALJ failaalinclude or account for Dr. Brams’
opinion that he has a limited ability to work above sheulelvel with his rightarm.

The ALJ's RFC determination does not include or otherwise accouriDrfoBrams’
opinion concerning Claimant’s ability to lift below the waist or lift with his left arm. 3&R34.
Having given significant weight to Dr. Brams’ opinion, the ALJ should have provideasamed
explanation as to why her RFC determination did not include or otherwise accountBoams’
opinion concerning Claimant’'s ability to lift below the waist or lift with his left ar8ee
Winschel 631 F.3d at 1179lonte 2009 WL 210720, at *§¢. The ALJ’s decision contains no
such explanation. R4-38 The Commissioner argues the ALJ implicitly rejected these lifting
limitations, and the ALJ’s implicit rejection of these impairments is supported byastibbk
evidence. Doc. No. 26at 1618. However the ALJ’'s decision does not evince an imiplic
rejection of Dr. Brams’ lifting limitationssince she assignddr. Brams’ opinion significant
weight withoutqualification R. 37. Further to the extent the ALJ may have intendedgject
those limitations, she provided no reasoned explan&tiodoing so R. 34-38. Without any
explanation for this action, the Court is unable to conduct a meaningful review of tfe ALJ
decision to not include or otherwise account for all of Dr. Brams’ liftiimgitations.®
Accordingly, the Court finds the ALJ’s RFC determination, and consequently her decision, is not
supported by substantial evidenead the case must be rever$ed

Since reversal is necessattye Court must address Claimanbald request that the case

be remanded for an avehof benefits. Doc. No. 26 at 30 Reversal for an awdrof benefits is

6 Although the Commissioner does not argue harmless error, the Guisrtlie error is not harmless as it is unclear
whatimpact the inclusion of the lifting impairment# they were ultimately included in the AISJIRFC determination
—would have on his ability to perform other work in the national economy.

" This issue is dispositive and therefore there is no need tessd@laimant’s remaining argumentSee Diorio v.
Heckler 721 F.2d 726, 729 (11th Cir. 1983) (on remand the ALJ must reassess theecentid).



only appropriate either whetiee Commissioner has already considered the essential evidence and
it establishes disability beyond a doubt, or where the Claimant has suffered aceinjisvis v.
Shalalg 985 F.2d 528, 534 (11th Cir. 1998lsabilty beyond a doubt warrants award of benefits);
SedNalden 672 F.2d at 840 Here, the mattes being reversed because the ALJ did not articulate
why shedid not include all of Dr. Brasi limitationsin her RFC determationdespite asigning

his opinion significantveight Neither the reason necessitating reversal nor the record establish
that Claimant is disabled beyond a doubt or that Claimant has suffered an injustio@dingly,
Claimant’s request to remand fan award of benefits is not walken, and the matter shall be
remanded for further proceedings.

1. CONCLUSION.

For the reasons stated above, DRDERED that:

1. The finaldecision of the Commissioner REVERSED andREMANDED pursuant
to sentence four of 42 U.S.C. § 405(g); and

2. The Clerk is directed to enter judgment for Claimeamd close the case.

DONE andORDERED in Orlando, Florida on May 19, 2016.

i ” i t/
[~ 4 b
g s %5(
GREGORY J.XELLY
UNITED STATES MAGISTRATE JUDGE

Copies to:
Counsel of Record

TheCourt Requests that the Clerk
Mail or Deliver Copies of this order to:

The Honorable Kelley Fitzgerald
Administrative Law Judge
c/o Office of Disability Adjudication and Review



Desoto Building #400
8880 Freedom Crossing
Jacksonville, FL 32256-1224



	III. Conclusion.

