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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

EDWARD VIECELLI and ANDREA
VIECELLI,
Plaintiffs,
V. CaseNo: 6:15-cv-682-Orl-41KRS
SEACOAST NATIONAL BANK,

Defendant.
/

ORDER

THIS CAUSE is before the Court ddefendant’'sMotion for Summary Judgment (Doc.

65). As set forth below, the motion will be granted.
l. BACKGROUND

All of Plaintiffs’ remaining claims arise out of allegations that Defendant iactyr
attempted to collect a debt that was discharged in bankruptcy andpienly furnished
information regardinghat debt to credit reporting agencies. In 2003, Plaintiffs executed a Note in
favor of Big Lake National Bark-Deferdant’s predecessam-interest.(Picart Decl., Doc. 64.9,
1 7).The Note was secured by a mortgageeal property located in Labelle, Floridae “Labelle
debt”). (Id. T 8).In 2004, Plaintiffs filed a Chapter 13 bankruptcy petiti@n.Viecelli Decl., Doc.
70-1, 1 3; E. Vecelli Decl., Doc. 763, 11 1213).At the time of filing, Plaintiffs were auent on
their payments on thieabelle deht(SeeDoc. 65-19 1 9).

Plaintiffs’ Amended Chapter 13 Plan, which was approved by the bankruptcy court,
provided that Plaintiffs would pay the Trustee $724.67 per month, which the Trustee would

distribute pro rata to Plaintiffs’ unsecured creditors. (Am. Ch. 13 Plan, De;. @5-2). Also in
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the Plan was line itemtitled “Secured— Paid Directly by Debtor OutsedPlari; under that
headingwas a listing for“Big Lake National Bank/First Mortgagewith an “[e]stimated
[p]ayment of $692.00per month(ld. at 1). Further, the “Plan Summary” listed “[s]ecured” debts
in the Plan as “[n]one.”ld. at 2. In confirming the Plan, the bankrtupcy court not&there are

no secured creditors paid by the Trustee through the Plan as confirmedr’ @Ondieming Plan,
Doc. 653, at 2).In 2006,Plaintiffs completed the Plaand the bankruptcy court entered an order
granting Paintiffs “a discharge under” 11 U.S.C. § 1328(®)ischarge Order, Doc. €57, at 1).
The Discharge Order did not specify which debts were discha®@eelid).. But under the heading
“Explanation of Bankruptcy Discharge in a Chapter 13 Cdke,QOdernoted that “a debtor may
voluntaily pay any debt that has been dischargdd. at 2).

Following the discharge, Plaintiffs continued to occupy the Labelle propedtypay the
monthly payments until October 201(EeeDoc. 6519 | 9).At that time, due to Mr. Viecelli's
health, Plaintiffs’stopped remitting payments to Defendant egldcated. (Doc. 73 | 15, 17).
Prior to doing so, Plaintiffs attempted to effectuate a short sale. (Det9 b 10).In
communications regarding the sheale, Defendant indicated thafPlaintiffs rejected the short
sale sdlement offer and did not “make payments on [their] balance owddetendantit would
“pursue a deficiency judgment for the balance owed.” (Aug. 161 P9hch Email, Doc. 655,
at 1).

Eventually, the short sale proved to betenable,(Doc. 6519 § 11), and Defendant
foreclosed on the propertyid(  12) Prior tothe foreclosurgPlaintiffs sought assurance from
Defendant that their personal debt on the Labelle property had been dischargeduptbgakrd
that Defendant would not attempt to collect from Plaintiifiy deficiency that existed after the

foreclosure of the propertyDoc. 761 1 4-7; Doc. 703 |1 1517). According to Plaintiffs,
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Defendant’s representative, Trina Sessoms, confirmed that f&personal liability on the Nte
had been dischargeandtherefore Plaintiffs believetthat Defendant would not attemptcollect
any deficiency(SeeDoc. 704 11 4-7).

Plaintiffs also received two letters from Defendantlicating thatDefendant believed
Plaintiffs’ personal liability on theabelle debhad been dischargaehd that Defendant would not
pursue a deficiasy judgment (Oct. 19, 2011 Letter, Doc. 70 at 2; Nov. 3, 2011 Letter, Doc.
708, at 1).Despite these representations, Defenéagiaged law firm to contact Plaintiffs and
to attempt to collect the Labelle debt. (Picart Dep., Doe5,78t 141:811). That law firm sent
Plaintiffs a letter referencinglaintiffs’ foreclosure proceedingoting that there was a deficiency
balance owed to Defendant after the foreclosure, and seeking to “discuss paymsiatoafilnnt.”
(June 24, 2014 Letter, Doc-14 at 34). Defendant alsoeported the deficiency to the credit
reporting agencies.(SeeCredit Bureau Sumary, Doc. 6515 (reporting that Plaintiffs’ last
payment was on September 6, 2011, with updateddo@samounts reported approximately every
thirty days)).In response, Plaintiffs filed multiple disputes with the credit agencies, wihech t
sought verification from Defendant. (Doc. -9 Y 1820). Defendant reviewedPlaintiffs’
account and reported that tilformationwas accurateld. 121-25.

Eventually, after exhaustingl other pathways, Plaintiffs filed suit, alleging violations of
the Fair Credit Reporting Act (“FCRA"), 15 U.S.C. § 168t seq. the Fair Debt Collection
Practices Act ("FDCPA”), 15 U.S.C. § 168Pseq.and the Florida Consner Collection Practices
Act (“FCCPA"), Fla. Stat. 8 559.72. At this stage of the litigation, the only renariaims are
for negligent and willful violations of the FCRA for failing to conduct a reasenabkestigation

with respect to disputed information (Counts | and IlI) and for violations of the RGQP
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attempting ¢ collect a debt that Defendaktew was not legitimate (Count V). Defendé#uais
moved for summary judgment on all claims.
. SUMMARY JUDGMENT STANDARD

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattér eldvR.
Civ. P. 56(a). In ruling on a motion for summary judgment, the Court construes the faclls and a
reasonald inferences therefrom in the light most favorable to the nonmoving pegues v.
Sanderson Plumbing Prods., InG&30 U.S. 133, 150 (2000). However, when faced with a
“properly supported motion for summary judgment,” the nonmoving party “must comartbrw
with specific factual evidence, presenting more than mere allegati®asgiulo v. G.M. Sales,
Inc., 131 F.3d 995, 999 (11th Cir. 1997).

“[A]t the summary judgment stage the judge’s function is not himself to weigh the
evidence and determine the truth of the matter but to determine whether there ima gsoe
for trial.” Anderson v. Liberty Lobby, Ine77 U.S. 242, 249 (1986). “Essentially, the inquiry is
‘whether the evidence presents a sufficient disagreement to require subnis$ine juryor
whether it is so onsided that one party must prevail as a matter of la8atvyer v. Sw. Airlines
Co, 243 F. Supp. 2d 1257, 1262 (D. Kan. 2003) (quoinderson477 U.S. at 25452);see also
LaRoche v. Denny'’s, Inc62 F. Supp. 2d 1366, 1371 (S.D. Fla. 1999) (“The law is clear . . . that
suspicion, perception, opinion, and belief cannot be used to defeat a motion for summary
judgment.”).

l. ANALYSIS
The overarching issue in this case is whether Plaintiffs’ personal lialalithhéLabelle

debtwasdischarged in bankruptcys an alternative, Plaintiffs argue that, even if the debt was
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not discharged, Defendant waived its right to collect the debt. Because the Couringssténat
the Labelle debt was not discharged and that, even if Defendantivitaivight to collect the debt,
it did not violate the FCRA or the FCCPA, summary judgment will be granted in fdvor o
Defendant on all remaining claims.

A. Discharge

Chapter 13 of the Bankrtgy Code is “wholly voluntary,Harris v. Viegelahn135 S. Ct.
1829, 1835 (2015), and “permits individual debtors to develop a plan to repay all or a portion of
their debts over a period of time specified in the plamited Student Aid Funds, Inc. v. Espinosa
559 U.S. 260, 264 (2010). “The plan must\pde, inter alia, for the submission of a portion of
the debtor’s future earnings and income to the control of a trustee and for supeayrsedts to
creditors over a period not exceeding five yedxabelman v. Am. Sav. Bard08 U.S. 324, 327
(1993).A Chapter 13 plan can modify the rights of most creditors, but it can also “leave tethffec
the rights of holders of any class of claims.” 11 U.S.C. 8§ 13@2(IYA proposed bankruptcy plan
becomes effective upon confirmation, and will result in a discharge of the deddsishe plan
if the debtor completes the payments the plan requikespinosa 559 U.S.at 264 (citing 11
U.S.C. 88 1324, 1325, 1328(a)). Specifically, the language of the statute states, in relevant part
that “the court shall grd the debtor a discharge of all debts provided for by the plan or disallowed
under section 502 of this title.” 11 U.S.C. § 1328(a). At issue here is whether the dabéNeas
“provided for” by Plaintiffs’ Chapter 13 plan and, if not, whether the dedst disalloweduinder

§ 5021

! The Court appreciates the additional briefing by both parties on the issue thewhe
discharging a principal residence mortgage violates theradification provision of 8322(b)(2)
and whether 8 1322(b)(5) is applicalli¢hile the Court ultimately declines to addrégssessues,
counsels’ capable legal arguments assisted the Court in understanding the aveealiofik of
the provisions of the Bankruptcy Code at issue and come to a fully-informed decision.
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Courts disagree whether stating that a debt is to be paid directly by thesdrlitote the
plan without modification constitutes “providing for” that deBeeDukes v. Suncoast Credit
Union (n re Duke$, No: 2:15cv-420-RM-99, 2016 WL 5390948M.D. Fla. Sept. 272016)
(explaining the [tjwo schools of thought” regarding the definition of “provided for” and
discussing the case law in depth)Rake v. Wadthe Supreme Court examined the term “provided
for,” noting “[a]s used in § 1328(a) [the discharge provision at issue here], that ishwasenonly
understood to mean that a plan ‘makes a provision’ for, ‘deals with,” or even ‘referddohd c
508 U.S. 464, 474 (1993). In so noting, Rekecourt cited Collier on Bankruptcy, which in turn
cites a Ninth Circuit caséawrence Tractor Co. v. Gregory (In re Gregaryp5 F.2d 1118, 1122
(9th Cir. 1983)SeeB Alan N. Resnick & Henry J. Sommer, Collier on Bankruptcy § 1328.02(3)(a)
(16th ed. 2015fnoting that the defition of “provided for” set forth inGregorywasadopted in
Rakeg. The issue inGregorywas whether £hapter 13lan that proposed a “zero payment on
unsecured claims” “provided for” those clairfts.at 1119. In determining that the plan did provide
for the claims, the Ninth Circuit rejected the creditor’s definition of “pregitbr’ as “supplied a
benefit.”Id. at 1122. In its reasoning, the Ninth Circuit indicated that “provided for” was broader
than the creditor’s definition, and it relied on the bankruptcy appellate panel’s idefimbting
that “the plan must ‘make a provision for’” a debt, further defining “make agioyvfor” as “deal
with it or refer to it.”ld. Ultimately, theGregorycout concluded that a plan that lists debts but
specifies that the payment on those debts will be zero “provides for” the debturhkidher
noted that the plan itself stated “this pfaovides fofemphasis addedj0—payment to unsecured

creditors equesting that said debts be dischargkt.(emphasis and alteration in original).
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In Rake the issue was whether several Chapter 13 plans “provided for” princijoigimes
mortgages when they proposed to cure defaults on those?dEhesRake court summarily
disposed of the “provided for” issue, noting that the “plans clearly ‘provided for’ respdent
home mortgage claims by establishing repayment schedules for thectatistd the arrearages
portion of those claimsRake 508 U.S. at 473.

Here,however, the plan does not modify payments of the Labelle®deliges not cure
any arrearages, and it does not establish a repayment schedule. Instead, theeBlaotee that
Plaintiffs would continue to pay the mortgage on the Labelle property pursuda termns of
their contract. Further, the express language of the Plan documentation stfiaatbe Labelle
debt will be paidbutsidethe plan. Andhie Plan Summary indicates that there are no secured debts
included in the Plan. While none of these facts, on their own, are conclusive of whetledyelie L
debt was “provided for” by the Plan, when viewed together, it is cleathtbdtabelle debt was
not “provided for,” and therefore, not discharg8de Bank of Am. N.A. v. Domingusn. 1:12
cv-24074RSR, Doc. 25 at712(S.D. Fla. Sept. 23, 2018)iscussing a factually similar scenario,
distinguishingRake noting that the payments on the debt at issue were “governed not by the
chapter 13 plan, but rather by the original mortgage docurhemd,explaining that it would be
unreasonable to conclude that a debt was “provided for” by the plan because théepled t@
the claim where the only reference stated that the debt was not inclutiecpiart and would be

paid outside the plan).

2 The issuein Rakeinvolved the assessment of taxes, rather than whether the debt was
discharged; the principal residencmortgage there was excepted from discharge under
§1328(a)(1).

3 The Court acknowledges that the Plan could not have modified the payments on th
Labelle debt because it was secured only by Plaintiffs’ prinogsadence. 11 U.S.C. § 1322(h)(2
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TheCourt also agrees with Defendant that Plaintiffs’ Chapter 13 plaih&efiecured class
of claims, including the Labelle debynaffected.”Seell U.S.C. § 1322(b)(2)nfting that a
Chapter 13 plan can “leave unaffected the rights of holders of arg/ afladaims.). In other
words, those debts were permitted to pass through the bankruptcy proceedings witbbahgay
SeeMerriamWebsteis CollegiateDictionary1360(11th ed 2003)(defining “unaffected” asrfot
influenced or changé&d While there is no binding authority regarding whether leaving a debt
unaffected, in and of itself, prevents the debt from being discharged, in this case, itsstiygor
fact that the Labelle debt was not provided for by the Plan.

Further, the fact thahe Labelle debt was not provided for and left wholly unaffected
undermines Plaintiffsargument thathte debt was disallowed undel582 because Defendant’s
predecessor failed to file a proof of clailinis unreasonable to conclude that a creditor whebe d
was left wholly unaffected by a Chapter 13 plan would be required to file a prooiraf Skee
Universal Am. MortgCo. v. Bateman (In re BatemaB31 F.3d 821, 827 (11th Cir. 2003) (stating
that “a proof of claim . . . should be filed only when sqmepose would be served” and noting
that a creditor should file a proof ofaim if it “wants to ensure it will be provided for in the
confirmed plan” (quotation omitted)).

Thus, the Court concludes that the Labelle debt was not provided for by theoPleasn
it disallowed under § 502, and therefore, the debt was not discharged.

A. Waiver

Plaintiffs argue that, even if the Labelle debt was not discharged, Defendardived its

right to collect on the account by sending Plaintiffs letters stating thanBaft would not seek
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to collect a deficiency from PlaintiffsDefendant responds that it did not waarey right that the
antiwaiver provision of the Note and Mortgage applies to bar such waiver, and that even if it did
waive its right to collect, Plaintiffs still cannot establish liability under the FCRAla&CCPA.
“Waliver is the intentional relinquishment of a known rightdstello v. Curtis Bldg.

P’ship, 864 So. 2d 1241, 1244 (Fla. 5th DCA 2004). “To establish waiver under Florida law, a
partymust prove that: (1) there was the existence of a right at the time of the waivieeréyas
actual or constructive knowledge of the right; and (3) there was an intentiom¢uighi the right.”
ChickFil-A, Inc. v. CFT Dev., LLO652 F. Supp. 2d 1252, 1261 (M.D. Fla. 20@8jd, 370 F.
App’x 55 (11th Cir. 2010). Plaintiffs argue that Defendant clearly waivedgit$ to collect the
Labelle debt in it©October 19, 201torrespondence relating to the proposed short sale and its
notice of default on November 3, 2011. The October 19, 2011 Letter provides:

Deficiency Terms: With respect to the potential deficiency between

the current amount owed on the loan and the net proceeds of this

sale our records indicate that we did not receivadsigned

reaffirmation agreement in response to the personal bankruptcy that

was filed in 2004. As suglit is our understanding that as of this

date we (the lender) are not able to pursue the borrowers for any

deficiency as stated abqwessuming that the bankruptcy edsas

not/will not be dismissed in the future
(Doc. 70-7 at 2). The November 3, 2011 Letter provides:

This is not an attempt to collect a debt discharged in bankruptcy.

You are receiving this notice as a courtesy since it was your intent
in the papers filed in your bankruptcy case to retain possession of

4 Although Plaintiffs indicatén a footnote that Defendant’s actidinsay also give rise to
a claim that [Defendant] is promissorily estopped from tifeze claiming the Account was due
and owing’ (PIs’ Resp., Doc. 70 at 14 n.Plaintiffsdo not elaborate on this argument. The Court
will not develop Plaintiffs’ arguments for them, and it will not address an arguna¢fihés [been]
summarily raised ... in a footnote.’Bodywell Nutrition, LLC v. Fortress Sys., LL&16 F. Supp.
2d 1317, 1325 (S.D. Fla. 2012ge also Brady v. Medtronic, IndNo. 13cv-62199RNS, 2014
WL 1377830, at *8 n.1 (S.D. Fla. Apr. 8, 2014) (“A footnote is the wrong place for substantive
arguments on the merits of a motion.” (quotation omitted)).
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the property and pay the mortgage secured by theepso Please
disregard this letter if it is your intent to surrender the property. . . .

In the event judicial foreclosure proceedings become necessary, you
will not be sued on the note nor will we pursue a deficiency
judgment against you since the underlying debt was discharged in
bankruptcy.

(Doc. 70-8 at 1 (emphasis omitted)).

Based on the language of these letters, and assuming they are suffiesgablish waiver,
Defendant, at most, waived its right to pursikedeficiency or sue on the Note. Nothing in the
letters indicate that Defendant was forgiving or extinguishing any part aatyedledebt. In this
situation, Defendant’s waiver is analogous to the running of a statute ofibmit8ee Henry v.
Halifax Hosp. Dist.368 So. 2d 432, 433 (Fla. 1st DCA 1979) (“The law is clear that the expiration
of the period of time prescribed by a statute of limitations does not extinguisalkthiself but
only precludes the bringing of legal action to collect that debt.”). Therefore, ireptratthe
Labelle debt wapastdue, even iDefendant no longer hatie ability to pursu¢he deficiency
wasnot inaccurate and does not violate the FCRS&eHerrell v. Chase Bank USA, N,Alo. 16-
C-551, 2016 WL 7010505, at *4 (E.D. Wis. Oct. 24, 20(%L]ases from other jurisdictions
uniformly hold that where a debt exists, notwithstagdimitations on the creditor’s ability to
collect, the creditor may lawfully furnish accurate information about the acoouhe fcredit

reportingagencies]); Saylor v. Pinnacle Credit Servs., LLC18 F. Supp. 3d 881, 886 (E.D. Va.

5 Courts “have widely diverged in their interpretations of what comesitan ‘accurate’
credit report.”Cahlin v. Gen. Motors Acceptance Cqor@36 F.2d 1151, 1157 (11th Cir. 1991).
Some require only technically accurate facts, while others consider itionn@ be inaccurate
if it is “factually correct information that cid also be interpreted as being misleading or
incomplete.”ld. The distinction is irrelevant here, however, as the information furnished by
Defendant is not actionable under even the more lenient standard.
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2015) (The daintiff argues [that theedendant] violated the [FCR by reporting an account on
which the applicable five year statute of limitations had run. Taisxds without merit as a matter
of law. . . .[T]he running of the statute of limiions merely bars the creditor's remedy does
not extinguish the debit(quotation and citation omittgd aff'd, 667 F. App’x 829 (4th Cir. 2016)
Budhi v. BAC Home Loans Servicing, L.P11.CV-2785TWT-AJB, 2012 WL 1677253, at *5—
6 (N.D. Ga. Apr. 16, 2012)eport and recommendation adopt&012 WL 1677247 (N.D. Ga.
May 11, 2012) (same).

This analysis applies equally to PlaintifSCCPA claim. Plaintiff allege that Defendant
violated the FCCPA by attempting to collect a debt that it knew was not legitiBesfela. Stat.
8§ 559.72(9). As noted, even if Defendant waived its tightirsue a deficiency or sue on the Note,
the debt was still legitimateTherefore, Defendant is not liable for attempting to collect a debt it
knew wadllegitimate.

[11.  CONCLUSION

In sum, the Labelle debt was not discharged. Further, even if Defendant waived its right
pursue a deficiency, such a waiver did not extinguish the debt. Therefore, Defendant dictet viol
the FCRA by reporting the debt as delinquent, nor did Defendant attempt to aaliat it knew
was not legitimate under the FCRA. Therefore, DRDERED andADJUDGED as follows:

1. Defendant’s Motion for Summary Judgment (Doc. 653BANTED.
2. Defendant’s Motion to Strike (Doc. 64), Plaintiffs’ Motion to Strike (D), @nd
Plaintiffs Motion in Limine (Doc. 78) ar®ENIED as moot.

3. The Trial Status Conference set for Apfil,2017,ijs CANCELLED.
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4. The Clerk is diected to enter a judgmenty favor of Defendant and against
Plaintiffs, providingthat Plaintifs shall take nothing on any of thelaims against
Defendant. Thereafter, the Clerk shall close this case.

DONE andORDERED in Orlando, Florida orpril 21, 2017.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUDQE

Copies furnished to:

Counsel of Record
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