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UNITED STATESDISTRICT COURT
M IDDLE DisTRICT OF FLORIDA
ORLANDO DIVISION

LEIDA LABORDE,
Plaintiff,
V. Case No: 6:15-cv-1146-Orl-GJK

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OF DECISION

Leida Laborddthe “Claimant”), appeals to the District Court from a final decision of the
Commissioner of Social Security (the “Commissioner”) denying her agin for a period of
disability and disability insurance benefits. Doc. No. 1; R-@580n appeal, Cianant asserts
two (2) assignments of error. First, Claimant argtres ALJ erred by assigning little weight to
Dr. Ralph Marino’s opinion. Doc. No. H 1016. SecondClaimant argues the Appeals Council
erred by not remanding the case to the Administrative Law JudgeA(lti&)‘to consideDr. Noris
Franco’s opinion.ld. at 2024 Claimant argues theaseshould be reverseahdremanded for
further proceedings.ld. at 27-28 For the reasons set forth below, the Commissioner’s final
decision iIREVERSED andREM ANDED for further proceedings

l. STANDARD OF REVIEW.

The Commissioner’s findings of fact are conclusive if supported by substantahegi
42 U.S.C. 8§ 405(g). Substantial evidence is more than a sciit#la the evidence must do more

than merely create a suspicion of the existence of a fact, and must include swait mlElence

1 Dr. Franco’s opinion was rendered and submitted after the ALJ’s decRio88589.
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as a reasonable person would accept as adequate to support the conElusierv. Chater67
F.3d 1553, 1560 (11th Cir. 1995) (citiMgalden v. Schweike672 F.2d 835, 838 (11th Cir. 1982)
and Richardson v. Peralest02U.S. 389, 401 (1971)). Where the Commissioner’s decision is
supported by substantial evidence, the District Court will affirm, evreifeviewer would have
reached a contrary result as finder of fact, and even if the reviewer finds that deacevi
preponderates against the Commissioner’s decidimwards v. Sullivan937 F.2d 580, 584 n.3
(11th Cir. 1991)Barnes v. Sullivar932 F.2d 1356, 1358 (11th Cir. 1991). The Court must view
the evidence as a whole, taking into account evidence favoralwellaas unfavorable to the
decision. Foote 67 F.3d at 1560. The District Court ““may not decide the facts anew, reweigh
the evidence, or substitute [its] judgment for that of the [Commissione®&e Phillips v.
Barnhart 357 F.3d 1232, 1240 n.8 (11th Cir. 2004) (quohgodsworth v. Heckler703 F.2d
1233, 1239 (11th Cir. 1983)).

. ANALYSIS.

As previously mentionedClaimant filed an application for a period of disability and
disability insurance benefits@IB”). R. 17, 15863. For DIB claims, a claimant is eligible for
benefits where he or she demonstrates disability on or befooe hes date last insed Moore
v. Barnhart 405 F.3d 1208, 1211 (11th Cir. 200®)laimant alleged digality beginning on April
18, 2008 R.17, 159 Claimant last met the insured status requirements of the Secialiy Act
on December 31, 2013R. 19 Therefore, Claimantas required to demonstratiee was disabte
on or before December 31, 2019oore, 405 F.3d at 1211Bearing thism mind, the Court turns
to Claimants arguments.

A. Dr.Marino.

Claimant argues the ALJ erred by assigning little weight to Dr. Marino’s “Mé&icurce



Statement” (the “Opinion”) addressing her exertional and nonexeriiopairments. Doc. No.
18 at 1016. Specifically, Claimant argues tA¢J’s reasondor assigning little weight to the
Opinion are not supported by substantial evidené@. The Commissioner argudébe ALJ’s
reasonsfor assigning little weight to the fnion are supported by substantial evidence, and
provide good cause to assign the Opinion little weidghtat 17-20.

At stepfour of the sequential evaluation process, the ALJ assesses the claimantialresid
functional capacity RFC”) and ability toperform past relevant worlkhillips, 357 F.3d at 1238
(citing 20 C.F.R. § 404.1520(a)(4)(iv)yThe residual functional capacity is an assessment, based
upon all of the relevant evidence, of a claimant’'s remaimibijty to do work despite his
impairments.” Lewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997). The ALJ is responsible
for determininghe claimant's RFC. 20 C.F.R494.1546(c) In doing so, the ALJ must consider
all relevantevidence, including, but not limited to, the medicginionsof treating, examining
and nonexamining medical source0 C.F.R. § 404.1548)(1), (3) Rosario v. Comm’r of Soc.
Sec, 877 F. Supp. 2d 1254, 1265 (M.D. Fla. 2012).

In assessing medical opinions, the ALJ must consider a number of factors inimaterm
how much weight to give to each medical opinion, including: 1) whether the physician has
examined the claimant; 2) the length, nature, extént of the physician’s rionship with the
claimant; 3) themedical evidence and explanation supporting the physician’s opinion; 4) how
consistent the physician’s opinion is with the record as a whole; and 5) the ighgsic
specialization.20 C.F.R.8 404.1527(c) A treating phgician’s opinion must be givesubsantial
or considerable weight, unless good caasshown to the contrarywinschel v. Comm’r of Soc.
Sec,631 F.3d 1176, 1179 (11th Cir. 2014¢e als®0 C.F.R8§ 404.1527(c)(2(giving controlling

weight to the treating physician’s opinion unless it is inconsistent with othstasuial evidence).



“Good cause exists when the: (1) treating physician’s opinion was not bolstereddvydirece;
(2) evidence supported a contrary finding; or (3) treating physician’s opiniocamaiisory or
inconsistent with the doctor’s own medical recordé/ihsche|631 F.3d at 1179 (quotation marks
omitted).

In Decembenf 2011, Claimant began treatifgy neck and back pawith Dr. Marino, a
painmanagement spedist R. 32829. Claimant treated with Dr. Marino on several occasions
through February of 2012juring which he observeceduced range of motion in Claimant’s
lumbar spine. R. 3134, 32324, 32829. Claimant underwent MRIs oéhcervical and lumbar
spineduring her treatment with Dr. Marino, which revealed, among other things: bulgimsgadisc
C3-7, with the bulges at G% being severdyulging discs at L-b, and a ependymoma (tumor)
on her spie at L12. R. 319-22, 325-27.

On February 12, 2013, Claimant began treating for low back pain with Dr. Omar Quiles, a
pain management specialist. R. 804 On physical examination, Dr. Quiles observed normal
gait, erect posture, and normal range of motion in the cervical spine. R. 505. Dr. Quiles also
observed, among other things, positive straight leg raises, and decreasedfnanogion in the
lumbar spine with both flexion and extension, as well as tenderness to palpitatio.hese
observations remained consistent throug@laimant’s treatment with Dr. QuileSeeR. 494,

497, 500, 502.

OnFebruary 27, 2013, Dr. Marinenderechis Opinion. R. 48®7.2 In terms of exertional

limitations, Dr. Marino opined Claimant can occasionally lift/carry less than ten (10) pounds,

stand/walk for a total of less than thirty (30) minutes in an dight workday, and sit for a total

2.0n July 8, 2013, Dr. Marino also completed “Mental ResidualcEonal Capacity Assessment,” which is not at
issue on appeal. R. 513};seeDoc. No. 18 at 16.



of less than thirty (30) minutes in an eififttur workday. R. 486. In support, Dr. Marino cited to
Claimant’s bulging discs and spinal tumdd.® In terms of postural limitations, Dr. Marino opined
Claimant cannot climb ramps/stairs/ladders, balance, stoop, kneel, crouch, orldralmlterms

of manipulative limitations, Dr. Marino opined Claima&an reach in all directions, handle, finger,
and feel for only anethird (1/3) of an eighthour workday. Id. Dr. Marino opind Claimant
would need to take a break every twenty (20) minutes, and is required to lay down lieidag t
to relieve pain. R. 486-87.

At step two of the sequential evaluatiorocess, the ALJ found Claimant suffers from the
following severe impairmentsstatus post laminectomy syndrome; high blood pressure; and
cervical spine degenerative disc disease. R. 19. At step four of the seqattiation process,
the ALJ found @Gaimant has the RFC to germ light work as defined by 20 C.F.R. § 404.1567(b),
with the following additional limitations:

[S]he can occasionally stoop, kneel, crouch, crawl, and climbl[,] but
not climb ladders, ropes, or scaffolds. The claimant shoeilable

to sit at the work station up to 4 hours, as needed, but should avoid
lifting overhead, working at heights and with dangerous machinery,
exposure to concentrated temperature extremes, and constant direct

contact with vibration.

R. 208 In reaching this finding, the ALJ concisely discussed Claimant’s testinmshtha medical

31n April of 2012, Claimant underwent a laminectomy and resection of thalg¢pmor. R. 30-32.

4 Dr. Marino also opined about Claimant’s visual and mental limitatioR. 487. However, Claimant does not
challenge the ALJ’s determination to assign little weighthtise aspects of Dr. Marino’spion. Doc. No. 18 at
16.

5Light work is defined as “lifting no more than 20 pounds at a time with frequenglist carrying of objects weighing
up to 10 poundsEven though the weight lifted may be very little, a job is in this category whequires a good
deal of walking or standingrwhen it involves sitting most of the time with some pushing and pulliragm or leg
controls. To be considered capable of performing a full or wide randjglafwork, you must have the ability to do
substantially all of these activities20 C.F.R. § 404.167(b).

8 The ALJ ultimatelyconcludedClaimant could perform her past relevant work as an administrative cleréicandt
continue onto step five of the sequential evaluation process. R. 23.
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evidence of recordR. 2022. The ALJ did not discuss Dr. Marino’s Opinion, but did weight it.
R. 2023. Specifically, the ALJ assigned little weight to therm “because [the] exertional and
postural limitations are inconsistent with the medical evidence, which documentsa gait,
posture, and normal thoracic, lumbar, and cervical range of motion.” R. 22 (ci®@§R9, 493
507).

Claimant arguethe reasons articulated in support of the weight assigned to Dr. Marino’s
Opinion are not supported by substantial evidence. Doc. No. 1814&. 1The ALJ found Dr.
Marino’s opinions concerning Claimant’s exertional and postural limitations aritled to little
weight because they were inconsistent with “medical evidence, which documentsah geatm
posture, and normal thoracic, lumbar, and cervical range of motion.” R. 22. In support, the ALJ
cited to treatment notes from £Marino and Quiles.Id. However, the treatment notes from
those physicianseveal, among other things, th@taimant has experienced reduasahge of
motion in her spine. Specifically, theeatment noteg€ontain several examination findings
indicatingreduced rangef motion in the lumbar spineR. 313, 323, 328, 505Thus, that aspect
of the ALJ’s finding is not support by substantial evidence. The ALJ's statermecéraing
Claimant's g& and posture are supported Drs. Marino’'s and Quiles’ treatment records.
Neverthelesghe ALJ fails taexplain, and it is not evident, how normal gait and posture undermine
all of Dr. Marino’s opinions concerning Claimant's exertional and postural tiovis®
Therefore, on this record, the Court finds the case must be reverseshamtied so the ALJ can

provide additional explanation in support of her determination to assign Dr. Marino’o@pini

" The ALJ also went on to explain wiyr. Marino’s opinions concerning Claimant's vision and mental limitations
were due little weight. R. 22. Those findings ac¢ relevantin this appeal, because, as previously mentioned,
Claimant does not challenge the ALJ’s determination to assign littighineithose aspects of Dr. Marino’s Opinion.
SeeDoc. No. 18 at 16.

8 For example, it is unclear how normal ganiid posture have any bearing@aimant’s ability to sit for a prolonged
period of time.
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little weight.

Likewise the Court finds the AL&rroneously failed to address Dr. Marino’s opinions
concerning Claimant’s manipulativarlitations. Dr. Marino opined Claimant has exertional,
postural and manipulative limitationsR. 486. The ALJ does not address the manipulative
limitations assessed by Dr. Marino anywhere in the decision. -R31TheALJ states shgave
little weightto the Opinion becauséht exertional and postural limitations are inconsistent with
the medical evidence, which documents a normal gait, posture, and normal thonalsar, land
cervical range of motion.” R. 22. Thus, the ALJ does not address whetther assessed
manipulative limitations, which are distinct from exertional and postural limitatians,
inconsistent with the medical evidenteTherefore, the ALJ either agreed with theessed
manipulative limitations, but failed to explain why he digk include or therwise account for
them in herRFC determinationor she failed to weigh the portion of the Opinion concerning
manipulative limitations. In either case, the Court finds the ALJ’s decision isippbrsed by
substantial eddence as a re#t the ALJ’s failure to account for and/or weigh the assessed
manipulative limitations in Dr. Marino’s Opinion.

The Commissioner does not argue harmless error. Doc. No. 182ét 1Mevertheless,
the Court has considered the issue, and finds the @smrssed abovis not harmless, since the
manipulative limitations assessed by Dr. Marino are more restrictive thanrhbseALJ's RFC

determination, andnay preclude Claimant from performing her past relevant work as an

® There are twd?2) primary categories of limitatian exertional and nonexertional. 20 C.F.R. § 404.1569a(a). An
exertional limitation relates ta claimant’s ability to meet the seven (7) strength demahjids: sitting; standing;
walking; lifting; carrying; pushingand pulling. 20 C.F.R 80415694b). All other limitations areconsidered
nonexertional, and include postural and manipulative limitatidthsat 8404.15694c). Postural limitationsnclude
stooping, climbing, crawling, crouching, kneeling, and balanctes d¢l. at§ 404.1569a(c)(1vi). On the other hand
manipulative limitationsnclude reaching, handling (gross manipulation), fingering (fine maatipun) and feeling.
See Id; see alsqlackson v. Astry009 WL 248491, at *4 (D. Kan. Feb. 3, 2009).
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administrative clerkwhich, according to the Dictionary of Occupational Titles, consists of
frequent (1/3 to 2/3 of the workday) reaching, handling, and fingering. U.S. Dep’t of Labor,
Dictionaryof Occupationalitles, 219.362010 (rev. 4th ed.1991), 1991 WL 6719%3For al of

these reasonshis matter will be remandddr further proceedings.

1. CONCLUSION.

For the reasons stated above, ®DRDERED that:

1. The final decision of the CommissionerREVERSED andREMANDED pursuant
to sentence four of 42 U.S.C. § 405(g); and

2. TheClerk is directed to enter judgment for Claimant and closeése.

DONE andORDERED in Orlando, Florida on August 17, 2016.

_L/L#*an 7 )Z?”

GREGORY J..K’LLLY
UNITED STATES MAGISTRATE JUDGE

Copies to:
Counsel of Record

The Court Requests that the Clerk
Mail or DeliverCopies of this order to:

The Honorable Pamela Houston
Administrative Law Judge

c/o Office of Disability Adjudication and Review
SSA ODAR Hearing Ofc.

3505 Lake Lynda Dr.

Suite 300

Orlando, FL 32817-9801

10 This issue is dispositivand therefore there is no need to address Claimant’s remaining argu®eatBiorio v.
Heckler,721 F.2d 726, 72@1L1th Cir. 1983) (on remand the ALJ must reassess the entire rddo@yrkin v. Soc.

Sec. Admin 625 F. App’x 960, 963 n.3 (11th CilOD5) (per curiam) (no need to analyze other issues when case must
be reversed due to other dispositéreors).

-8-
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