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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

LUISDYER,

Plaintiff,
V. CaseNo: 6:15-cv-1231-Orl-31KRS
UNITED STATESOF AMERICA,

Defendant.

ORDER

This matter arises, without a hearing, from the Motion for Summary Judgment (Doc. R4)
filed by the Defendant, the United States of Ameriba;Response in Oppositiottefil by the
Plaintiff, Luis Dyer; the United States’ Reply (D@&R); and Defendant'Su-Reply (Doc. 39.
l. Background

On September 18, 2013, Dyer was riding his bicycle on the sidewalk adjacent to Trafleport
Drive in Orlando, Florida. Aapproximatelyl0:57 a.m., Angel Figueroanemployee of the
United Statesbegan exiting driveway that intersected the sidewalk that Dyer was riding on
(Doc. 24-1 at 7.) Neither party stopped as he approached the intersection. Rigagtoaking
toward the left, away from Dye(d.) And Dyer only noticed Figueroa’s vehiaéer he had
already begumwrossing the drivewayld.) Dyer collided with the front, right portion of Figueroals
vehicleand suffered bodily injuries as well as damage to his bicffetee. 245 at 20.)The entire
incident occurred within one or two secon(ld.)

Dyer claims that he was lawfully riding Higcycle, that Figueroa negligently failed to
yield to him, and that Dyer suffered both bodily and property daraageresult(Doc. 1 § 9.In

its Motion for Summary Judgment (Doc. 24), the United Statgues that Dyer is solely
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responsible for the collisiopecause(1) he was riding his bicycle on the sidewalk, in violation
Orlando’s municipal code, arfd) by riding from the sidewalk onto the driveway in such close
proximity to Figueroa’s vehiclgt was impossible for Figueroa to yieleh violation of Florida
Statute.

. Legal Standard

A party is entitled to summary judgment when it can show that there is no genuass
to any material fact. Fed. R. Civ. P. 56@gal v. Paramount Pictures Cor20 F.3d 454, 458
(11th Cir. 1994). Which facts are material depends on the substantive law applicableasethe
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The moving party bears the burde
showing that no genuine issue of matefiaat existsCelotex Corp. v. Catretd77 U.S. 317, 323
(1986);Clark v. Coats & Clark, Ing.929 F.2d 604, 608 (11th Cir. 199¥yatson v. Adecco
Emply’tServs, Inc., 252 F. Supp. 2d 1347, 1351-52 (M.D. Fla. 2003). In determining whethg
moving party has satisfied its burden, the court considers all inferences doawtié underlying
facts in a light most favorable to the party opposing the motion, and resolvesaiatdasioubts
against the moving partanderson477 U.S. at 255.

When a party moving for summary judgment points out an absence of evidence on g
dispositive issue for which the non-moving party bears the burden of proof at trial, the non-
moving party must “go beyond the pleadings and by [its] own affidavits, or by the tlepssi
answers to interrogatories, and admissions on file, designate specifisfawisng that there is a
genuine issue for trial.Celotex Corp.477 U.S. at 324-25 (internal quotations and citations
omitted). Thereafter, summary judgment is mandated against theoang party who fails to
make a showing sufficient to establish a genuine issue of fact fotdriat. 322, 324—-25Vatson

252 F. Supp. 2d at 1352. The party opposing a motion for summary judgment must rely on
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than conclusory statements or allegations unsupported byEaets v. Gen. Motors Corp/70
F.2d 984, 986 (11th Cir. 1985) (“conclusory allegations without specific supporting facts ha
probative value”) (citations omittedgroadway v. City of Montgomery, Al&30 F.2d 657, 660
(5th Cir. 1976).

To succeed in a motion for summary judgment in a negligence action under Florida |
“[tlhe movant . . . must demonstrate as a matter of law either that there is igemeglor that the
sole proximate cause of the injury was the plaintiff's negliger@ken ex rel. J.0. v. CBOCS,
Inc., No. 8:12€V-782-T-33MAP, 2013 WL 2154848, at *4 (M.D. Fla. May 17, 2013) (quoting
Smith v. Grove ApartmentsLC, 976 So. 2d 582, 585 (Fla. 3d DCA 2007)).

[11.  Analysis

Dyer brings his claim pursuant to the Federal Tort Claims Act (“FTCAThé FTCA is a
specific, congressional exception’ to the United States’ sovereign immanityrf claims, under
which the geernment may ‘be sued by certain parties under certain circumstancesitalgart
tortious acts committed by employees of the governrriehtirner exrel. Turner v. United States
514 F.3d 1194, 1200 (11th Cir. 2008) (quotBuprez v. United State®2 F.3d 1064, 1065 (11th
Cir. 1994)). The law applicable to an FTCA claim is the law of the state whetertious act
occurred. 28 U.S.C. 1346(b)(Belaya v. United Stateg81 F.3d 1315, 1322 (11th Cir. 2015).
All the events in the current case occureéloridg thus, Florida law applies.

Under Florida lawa cause of action for negligence comprises four elem@nta:duty
requiring the defendant to conform to a certain standard of conduct, (2) the defendantisobre
that duty, (3) a causal connection between the defendant's breach and the plaiotijf’ and (4)
actual loss or damage resulting from the inj@ge Clay Elec. Gop., Inc. v. Johnsqr873 So. 2d

1182 (Fla. 2003) (citation omittedjlorida follows the comparative fault doctrjrtbereforethe
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factfinder must apportion the respective fault of the parS8eg Hoffman v. Jone380 So. 2d 431
(Fla. 1973) (adopting the doctrine of comparative negligence).

Here, the United States argues that Dyexolely responsible fdhe accident because he
rode his bicycle imway that violated both Florida sté#uandOrlando municipal codegiving
no weight to the negligent actions of Figueroa. As the record currently sti@asremain
genuine issues of material fact as topgbtentialnegligence of each party and how that negligence
should be apportioned.

It is thereforeORDERED that Defendant’s Motion for Summary Judgment (Doc. 24) i$
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DENIED.

DONE andORDERED in Chambers, Orlando, Florida on January 10, 2017.

< ;/H/{_"_Lij.;" i '_W
GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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