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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

WALEED ALBAKRI,

Plaintiff
V. Case No: 6:15cv-19690rl-31GJK
SHERIFF OF ORANGE COUNTY,

Defendant

ORDER

This matter is before the Couwtithout a hearing, on the Motion for Summary Judgement
(Doc. 20) filed by the Defendant, Orange County Sheriff Jerry L. Denminlgjs official capacity;
the Amended Response in Opposition (Doc.f@&) by the Plaintiff Waleed Albakri; and
Defendant’s Reply thereto (Doc. 28).
l. Background

Albakri is a Sunni Muslim who holds dual citizenship in Jordan and the United Stateqg.
Albakri began working for Defendant as a deputy sheriff in March 2008, aneevas a patrol
officer until October 2010, when he transferredefendant’siarcotics unit. At the time, the
narcotics unitvascomprised of approximatetyenty-five to thirty deputies divided into three
squads. Albakri was assigned to “Squad 3” for the duration of his time in the narcdtiesdrii

was this assignment that marked the beginning of the alleged harassmedhireel e
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A. The Alleged Harassment

Upon joining the narcotics unit, Albakri began training with Officer Michael MaanutaY
(Doc. 20-1 at 17.) During training, Mandarano would announce to the squad that he could b
understand Albakri and made statements such as “I don’t understand you. Spedk’Emdjhiat

Albakri “shouldn’t even be a cop.Id.) Mandarano would also ask if Albakri was going to go

pray when he would leave the room. Albakri told Mandarano to “knock it off” and to leave him

alone, but he never reported the treatment to his supervisors citing fear afiogtaind becoming
an outsider.I¢l. at 1718.) Eventually, after it became apparent that Mandarano was not trea
him fairly in training evaluations, Albakri requested a new training oféoel was moved. No
further alleged harassment occurred throughout the remainder of training, thouglspiteswas
short-lived. (d. at 18.)

A month and a hakifter training concludedension began to rise between Albakri and
Sergeant Batie, Squad 3’s supervising officer. Albakri and otheeddfreported Batie to the
acting lieutenant questioning his law enforcement tactics and recountingsBaili#'e to answer
phone calls.Ifl. at 18-19.) These reports led to Batie’s reprimand at a squad meeting. After t
meeting, Batie singled out Albakri calling him a rad. @&t 19.) A few months later, the animosit
escalated when the squad started performing prostitution stings.

Apparently, prostitution stings are rather difficult to perform, but Albakri agept. (Doc.
20-1 at 19.) Albakri would “pick up” four or five prostitutes, both male and female, in theecoy

of an hour. Id.) During these operations, Albakri would often make statements related to his

1 Both parties refer to Albakri’s training officer as Officer Maraar in their papers and
cite the same portion of Albakri’s deposition. But Albakri refers to his trainingenfas Officer
Maldonado in the portion of his deposition cited by the parties. (Doc 20 at 3; Doc 27 at 3; D
1 at 17.) Presumably, these officers are the same person.

arely

ing

pDC 20-




sexual activity in an attempt to show the target that he was a homosexual. Rago#iiakri's
skill, Batie began harassing him with statements like, “Man, you’re kiltingau are a faggot
because you know how to pick up those dudes and those dull$ Alpakri asked Batie to
“knock it off” and that homosexuality was “not taken lightly in [his] faith,” but fribrat point on
Batie would often refer to Albakri as “faggot, gay, [or] fag.” (Doc. 20-1 at 19; Doc. 2421)

This harassment would often occur in front of the rest of Squad 3 and sometimes in

public.

(Doc. 242 at 45.) In one stance, when Albakri, Batie, and another officer were at a restaurant,

Batie and the other officer told their waitress that Albakri “was a fag,” aftet, Albakri objected,
Batie continued saying, “no ... heis gay ... helikes guys. .. [and] he’s a fag.” (Doc. 24-2
After the waitress left the table, Albakri told Batie that he was not gay and as$keBatie called
him such derogatory terms in front of the waitress. Batie replied “stop cymg &.” (Id.) In
another instance, at a humaafficking conferenceBatie called Albakri a “fag and a loser” in
front of other law enforcement professionald. &t 5.) Albakri objected to the nansailing and
Batie responded, “Shut up fag . . . you're nothing but a whining cry bdhy).” (

In addition to the homosexuaélated comments, Albakri also suffered harassing
comments related to his wife and sistefaw. In October 2011, Batie and another officer went
Albakri's home to check on him after surgery. (Doc. 28t 5-6.) After meeting Albakis wife
and sistefin-law he mentioned that they “were beautiful” and asked if Albakri’'s sistEw was
dating anyone. Albakri responded, “No, she’s not dating anybody . . . she’s still yourigyow,
we’'re Arabs. We don't just date, we get married. She’s a virgin.” (Doc. 20-10 at 20-21.)

From that point on, Batie made comments, often in front of other squad members,
suggesting that he wanted to have sex with Albakri’'s sistEw by giving her his “big snake.”

(Id. at 21.) Batie would also tell Albakri that he just left Albakri’'s wife and sughes Albakri
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should ask “for the condom [he] left next to [Albakri’s] bed” or “about [Batie'slke.” (d.) At
one point, when other squad members were laughing at Batie’s antics, Albakeidy“you guy
think it’s funny but it's not. You guys don’t know, that we are very strict people. We don’t jus
talk about these things.Id. at 22.)

In addition to the homosexual slurs and sexual comments about his wife anohdester-
some comments directly egbd to Albakri’s race or religion. (Doc. 24-2 at 27.) Besides the

comments made by Mandarano discussed above, Albakri was called “térfeessen eleven,”

“Haji,” and was called “sand nigger” at least once. (Doel2Q 55.) He was told he “would neve

be an American;” that “people like” Albakri could go right through securignairport, whereas
“an American” would be searched; and that Albakri’'s babylikat/ on the “nofly list.” (1d.;
Doc 24-4 at 7.) And one final example, on Ramadan, Batiedaalbakri why he was isolating
himself. Albakri responded that “in [his] religion, from sunrise to sunset, we cartndtia& or
participate in anything,” to which Batie responded, “You cannot fast on my watchérdered
Albakri to give his assignegehicle away. (Doc. 2Q at 30.)

Much of this harassment occurred throughout Albakri’s time with Squad three. (Doc.
1 13.) Albakri states that he was offended and degraded by the comments and that he wou
sometimes cry on his way home from work. (Doc. 20-1 at 52, 59.) On one occasion, he wag
distraught that his wife felt the need to call a close friend to their home to comfo(tch at 61.)
There is also evidence that Albakri sought meh&alth counseling and was prescribed an
antidepressan(ld. at 52.)

While much of the harassment targeted Albakri, there is also eviden&dlthklti made
similar, offensive comments to his colleaguesr example, Albakri once said to Batie “a fag

would know a fag, if you think I'm a fag, so you have taldag because you always say | have

—
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fag radar so you must have that same radar.” (De8. &036.) Albakri also changed the
screensaver on another officer's computer to a “gay flad.'at 28-29.) Additionally, Albakri
would joke about his ethnicity and religion: he tolerated, if not accepted, the nickKatlm@o”
and walked around the office clicking a pen like a bomb detonator (Doc. 20-1 at 40), and h¢
ululated, mimicking an Arabic wanry (Doc. 20-5 at 143. Albakri has also made inappropriate
racialcommentsabout his colleagues, once referring to an African American colleague’sechil

as “little monkeys.? (Doc. 207 at 3-4.)

B. Reporting the Harassment

Eventually, Batie recognized that Albakri was being bullied by other mmsnolbéhe squad
and brought it to the attention to his superior, Captain Mark Pillington, in February ch bfar
2012. (Doc. 24-4 at 17.) Captain Pillington’s response wasftAHtakri processed more cases,

the squad would leave him alonkl.) In August of 2012, Albakri verbally reported the

often

harassment to LieutenaBtuceMcMullen, his division commander at the time. (Doc. 20-1 at 30.)

During the meeting, Albakri broke down cryingd.j Lieutenant McMullen advised that Albakri

take his complaifnto Defendant’s Office of Professional Standards, and Albakri filed his officigal

complaint with that office on Augus#22012. (Doc. 20-2 at 8.) Two of the individuals identifie]
in his complaint were Batie and Deputy Cristian Readdy) (

Within a weekof the complaint, Defendant moved Batie from Squad 3 to work in evid

and moved Readdy, to records. (Doc. 20-1 at 31.) The investigation into Batie concluded o

February 8, 2013, finding that there was no unlawful discrimination, but the convpéaint

2 Although, the record shows that Albakri objected to names like “haji” and “seven
eleven.” (Doc 261 at 39.)

3 Albakri explains that by “little monkeys” he was only referring to the childractivity
level and did nbmean it as a racial comment. (Doc:R@at 39; Doc. 24-1 § 18.)

d

ence




sustained for failing to maintain a competent level of supervision over his squativblyac
participating and encouraging inappropriate conduct. (Doc. 24-2 ddt@)was initially
suspended and demoted, but the demotion was reversed on administrative appeal. (Doc. 2
8-9.)

The investigation into Readdy concluded on March 5, 2013, and the complaint was T
sustained for any policy violation. (Doc. 20-2 at 120.) Specifically, the invastigatund that on

one occasion Readdy made a comment about checking Albakri for bombs, but the commer

D-17 at
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isolated. The report concludédtht Albakri participated imuch of the same inappropriate conddict

thathe complained oandthat there was no unlawful discriminatiord.)

On July 5, 2013Albakri filed a charge of discrimination with the United States Equal
Employment Opportunity CommissiggEOC) alleging discrimination based on the above-
described conducfDoc. 2021 at 5.) On September 11, 2015, the United States Department
Justice issued notice afbakri’s right to sue on his EEO€laim (Doc. 9 {74; Doc. 11 § 74), and

Defendant received notice of the chargeound September 17, 2013. (Doc. 20-21 at 1.)

C. Insurance Fraud Charges, Arrest, and Termination
Meanwhile, h May 2012, the Florida Division of Insurance Fraud (FDIF) filed a proba
cause affidavit after investigating an insurance claim filed by Albal@eptember 2011Doc.

29-1 at 86.) Allegedly, Albakri submitted fraudulent information and evidence relatedaiona c

for a stolen computer. (Doc. 20at106.) Defendant had no knowledge of the investigation unii

the State of Florida issued a warrant for Albakri’'s arrest on October 25, 20128dBefeeceived

the warrant and executed it, arresting Albakri on October 26, 2012—roughly two months afte

Albakri filed his initial discrimination complaint.
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The day after his arrest, Albakri was suspended without pay pending the concluti®n

criminal investigation against him. This suspension is standard practice. (Doc. 20-1 at 26-2}.

Additionally, Defendant openeits ownadministrative investigation intany misconduct Albakri
could have committed related to tingurance fraudhargesbut it was tolled pending the
outcome of thef the State’s investigatioseven months later, in May 2013, St&ate of Florida
droppedts chargesand Albakri was reinstated to a position on the Narcotics Uohitat(101.)
Soon afterDefendant began its administrative investigation amew,Albakri was transferred to
non-enforcement duties pending its outcome.

On December 23, 201®efendant’snvestigative report was issued finding that Albakri
submitted a fraudulent insurance receipt and findingAhzetkri violatedDefendant'olicies
The specific provisioncalled “Conformance to Lawsgrovidesthat “Personnel will comply with
the laws, ordinances, rules and Constitution of the United States, the State of Blaaiaaof
their subdivisions.”Ifl. at 123.) Albakri was issued a Notice of Intent to Discipline on Decem}
30, 2013, which advisedrh that Defendant intended to terminate his employment. (Do8.&0-
23.)

Albakri requested an administrative appeal, but, while his request was pendingtéhef §
Florida refiled itscriminal charges against him. After he was arrested for the seronadAlbakri
elected for prarial diversion and the State ceased prosecution. (Do2.8&@-5.) Albakri’s
administrative appeal hearing was held on March 21, 2014. After reviewing the iatrestig
report and hearing Albakri’s testimony, the presiding officer found thatkéilbappeal was
without merit. (Doc20-3 at 25.) The next two levels of appeal ended with the same ribut. (

28-36.) Albakri was terminated effective April 1, 2014. at 36.)
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D. Summary of the Claims
Albakri brings four counts in his Amended Complaint (Doc. 9). In Counts | and 11l Alb
claims that Defendant subjected him to a hostile work environment in violation of 42 U.S.C.
1981 and Title VII, 42 U.S.C. §8 2000-1 to 2000-h/Counts Il and IV Albakri claims that
Defendant retaliated against him for reporting the discriminatory harashmesufferecand that
his termination was the result of disparate treatmentatation of the above-cited provisions.
. Summary Judgment

A party is entitledo summary judgment when it can show that there is no genuine iss
to any material fact-ed. R. Civ. P56(c);Beal v. Paramount Pictures Cor20 F.3d 454, 458
(11th Cir. 1994). Which facts are material depends on the substantive law appli¢hble to
caseAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The moving party bears the
burden of showing that ngenuine issue of material fagtists.Celotex Corp. v. Catretd77 U.S.
317, 323 (1986)Clark v. Coats & Clark, In¢.929 F.2d 604, 608 (11th Cir. 199Watson v.
Adecco Employment Servs., |252 F. Supp. 2d 1347, 1351-52 (MHJa. 2003). In determining
whether the moving party has satisfied its burden, the court considers alhagedrawn from
the underlying facts in a light most favorable to the party opposing the motion, avesesbl
reasonable doubts against the moving p#mylerson477 U.S. at 255.

When a party moving for summary judgment points out an absence of evidence on g
dispositive issue for which the noneving party bears the burden of proof at trial, the non-
moving party must “go beyond the pleadings and by [its] own affidavits, or by thetitmms
answers to interrogatories, and admissions on file, designate specifishawisng that there is a
genune issue for trial.'Celotex Corp.477 U.S. at 324-25 (internal quotations and citations

omitted). Thereafter, summary judgment is mandated against th@oang party who fails to
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make a showing sufficient to establish a genuine issue of fact fotdriat. 322, 324—
25; Watson 252 F. Supp. 2d at 1352. The party opposing a motion for summary judgment m
rely on more than conclusory statements or allegations unsupported bfl@essy. Gen. Motors
Corp., 770 F.2d 984, 986 (11th Cir. 19853onclusory allegations without specific supporting
facts have no probative value”) (citations omittd&&fpadway v. City of Montgomery, Al&30
F.2d 657, 660 (5th Cir. 1976).
[I. Hostile Work Environment Claims
Albakri brings hostile work environment claims in twounts: Count | under 42 U.S.C. §

1981; and Count Il under Title VII, 42 U.S.C. §8§ 2000-1 to 2000-I6.succeed in a hostile
work environment claim a plaintiff must show harassing behavior “sufficieatgre or pervasive
to alter the conditions of [k or her] employment.Pa. State Police v. Sude&A42 U.S. 129, 133
(2004). This requires that the plaintiff prove:

(1) that he belongs to a protected group; (2) that he has been subject

to unwelcome harassment; (3) that the harassment must have been

based on a protected characteristic of the employee, such as national

origin; (4) that the harassment was sufficiently severe or pervasive

to alter the terms and conditions of employment and create a

discriminatorily abusive working environment; and (5) thiad

employer is responsible for such environment under either a theory
of vicarious or of direct liability

4 Originally, the language in § 1981 “to make and enforce contracts” was inéerpset
inapplicable to “conduct that occurred aftee formation of the contractJones v. R.R. Donnelle
& Sons Cq.541 U.S. 369, 373 (2004). Thus, hostile work environment, wrongful discharge,
refusal to transfer claims were not cognizable under that selctidut, in 1991, Congress
expanded the language of § 1981 to include “the termination of contracts, and the enjoyihe
benefits, privileges, terms, and conditions of the contractual relationship,” thugiregkdee
“category of conduct that is subject to § 1981 liability,” and mosiuding the above claimdd. at
383.
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Miller v. Kenworth of Dothan, Inc277 F.3d 1269, 1275 (11th Cir. 2002pefendant does not

dispute that Albakri is a member of a protected ¢ldssefore, the Court begins its analysis at the

second element.

A. Was the Conduct Unwelcome?

Harassing conduct is “unwelcome” so long as the employee “regarded the casmduct
undesirable or offensive” and neither solicited nor incitedenson v. City of Dunde682 F.2d
897, 903 (11th Cir. 1982) (citations omitted). Defendant claims that Albakri “solicited and
incited” all of the harassing conduct he complains of, therefore, he cannot shawihwacome.
Weinsheimer v. Rockwell Int’l Cor@54 F. Supp. 1559, 1564 (M.D. Fla. 1990). For support,
Defendant relies on evidence that Albakri called himself “kaboom” and walkeddstioeinffice
clicking his pen like a bomb detonator; that he ululated when entering the room to announc
presencgthat he called other officers homosexual slurs; and that he made racistsntsnonaad

about other officers.

Albakri admits that he participated mmuch of the offensive conduct, but he argues that|i

was only in an effort to fit in with the “toxic ture” of the squad. Indeed, other deputies have
described Squad 3’s environment as inundated with “inappropriate comments and gé3tareq
24-4 at 25-26) and “trash talking” (Doc. 2(at 27). Batie himself believe®lbakri’'s conduct was
an attempto fit into the squad culture. (Doc. 20-3 at 86.) Additionally, much of the conduct tf

Defendant cites as Albakri’s participation were comm#rds hemadein the course of

® Hostile work environment claims brought under 42 U.S.C. § 1981 and Title VII “are
subject to the same standards of proof and employ the same analytical frarh8waht v.
Jones 575 F.3d 1281, 1296 n. 20 (11th Cir. 2009).
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prostitution stings(Doc. 20 at 4.puch statements made in an @ e to “pick up” prostitutes as
part of his duties do not show that he welcorntexharassment that followed

Finally, there is evidence in the record that Albakri voiokgbctions to much of the
complainedof conduct as early as migD11, and continued objecting until his suspension in
October 2012. (Doc. 20-1 at 37, 59; Doc. 20-2 at 72; Doc. 20-10 at 22; Doc. 24-1 1 12.) Thg
also evidence thavenBatie reported that Albakri was being haradsgdhe squad. (Doc. 22-at
11.) Taking the above, alongtWithe evidence that Albakri may have only participated in the
conduct to fit in, there is a genuine issue as to whether the harassment was uawelcom
Weinsheimer754 F. Supp. at 1564 (stating that even if a plaintiff participated in the complaif
of conduct, a plaintiff “simply must show that at some point she clearly made herkeosvand

superiors aware that in the future such conduct would be considered ‘unwelcome™).

B. Was the Harassment Based on a Protected Characteristic?

Analysis of next elementthat the harassment was based on a protected characteristi
the employee-requires a similar conclusion. Albakri objected to the homosexual slurs and s
comments related to his wife and sigtetaw and specifically explained that these comments
offendedhis religious and cultural beliefs. (Doc. 20-10 at 19, 21; Doc. 24-1 1 12.) Yet the
harassment continuet@laking these objections combined with the harassment directly targeti
his ethnicity and religious beliefs leads to an inference that all dfaitessment targeted Albakri
protected characteristicEhus, there are facts that could lead a reasomatyl@¢o conclude that

the harassment was related to Albakri’s religious and cultural beliefs.

C. Was the Conduct Sufficiently Severe or Pervasive?
As to the severity or pervasiveness of the discriminatory conduct, courts catssider

“frequency . . . ; severity; wheth#gfwas] physically threatening or humiliating, or a mere
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offensive utterance; and whether it unreasonadigrfere[d]with an employes work
performance.Reeves v. C.H. Robinson Worldwide, 1604 F.3d 798, 808 (11th Cir. 201@n(
bang (citation omitted). Additionally, a plaintiff must show that the environment“tvath
subjectively and objectively hostileld.

The record suggéesthatthe above factors are genuinely in dispute. There is evidence
officers called Albakri homosexual slurs daignd that the sexual comments about his wife an
sisterin-law occurred often. (Doc. 20-1 at.3dhere is evidence that the harassiweas both
objectively and subjectively severe. Albakri would sometimes cry on his way fnomevork
and was prescribed an antidepressant as a result; and other officers, irBatairagreed that at
least some of the conduct was sev@dac. 242 at8, 27.) Further,iere is evidence that the
harassment was humiliating. Batie called Albakri homosexual slurs in padlio dront of his
peers(ld. at 5-6, 45.)

Drawing all inferences in a light most favorableAibakri, these facts suggest that there
remains aenuine issue as to whether the conduct was sufficiently severe or pervasive.

Anderson477 U.S. at 255.

D. Is Defendant Responsible for the Harassment?

An employer’s liability in a hostile work environment claim depends on the state of t
harasseVance v. Ball State Univl33 S. Ct. 2434, 2439 (2013). “If the harassing employee i
the victim’s ceworker, the employer is liable only if it was negligent in controlling working
conditions.”ld. But if theharasser is a supervisor, the analysis depends on whether there wg
tangible employment action taken against the plairifithe harasser is a supervisor and the
“harassment culminates in a tangible employment action, the employer is striédly b

However, if the harasser is a supervisor and “no tangible employment actiken’stteen an
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employer may raise the defense “that (1) [it] exercised reasonable care to prevemtact any
harassing behavior and (2) that the plaintiff unreasorfabbgd to take advantage of the
preventative or corrective opportunities that the employer providigd.”

Here, Batie wa Albakri’s supervising officer and Albakri has not alleged Butie
himself took any tangible employment action. THdsfendant hagised the available
“reasonable caradefense. Specifically, Defendant argues that it took “immediate and approg

action after learning of [Albakri’'s] allegatioyisand that Albakri “failed to report much of the

conduct that occurred over the firgtat yeas of his assignment” to Squad 3. (Doc. 20 at 18-19,

Albakri responds citing evidence that, in compliance with Defendant’s policiespbeed the
harassment to his superiors. In October 2011, Albakri complained of the harassment to his
immediatesupervisor, Batie; in March 2012, Batie reported the harassment to his superviso
Captain Pillingtonand in August 2012, Albakri reported the harassment to Lieutenant McMu
(Doc. 20-1 at 30, 114-15; Doc. 24-4 at)IDespite thesearlier reports, Diendant only began
investigating the harassment affdbakri's August 2012 report to Lieutenant McMullen.

Clearly, the above suggests tBatfendantdid notexercisereasonable care when

investigating Albakri's—or Batie’s—claims of discrimination. Thushis element remains at issug.

Therefore, there remain genuine issues of material fact regarding Aldadstite work
environment claimsand Defendant’s Motion (Doc. 20) will be denied a€twints | and 111
V. Retaliation Claims

In Counts Il and IV, Albkri claims that Defendant retaliated against him in response t

discrimination claim, violatingt2 U.S.C. § 1981 and Title Viéspectively’ Retaliation claims

6 See CBOCS W., Inc. v. Humphrig§3 U.S. 442, 456 (2008) (holding that 42 U.S.C. §

1981 encompasses retaliation claims). Additionally, the “same substantiysi@applies to
claims of retaliation brought under Title VIII and § 198%tinson v. Pub. Serv. Tel. C486 Fed.

-13 -

riate

llen.

b his




based on circumstantial evidence are analyzed under the shifi@mg framework oMcDonnell
Douglas Corp. v. Greer#11 U.S. 792 (1973peeBryant v. Joness75 F.3d 1281, 1307 (11th
Cir. 1998). Under this framework, a plaintiff must first establish a prima &ase of retaliation
by showing: (1) he engaged in a statutorily proteatgVity; (2) he suffered an adverse
employment action; and (3) a causal link between the protected activity aadihree actiorid.
at 1307-08. After a plaintiff establishes a prima facie case, the burdenchiisdefendant to
provide a legitimge, non-discriminatory reason for the adverse employment atdicat. 1308.
The plaintiff must thershow that the defendant’s proffered reason was pretext for retalidtion.

As far as causatigfiTitle VII retaliation claims equire proof that theemployer’s] desire
to retaliate was the bdibr cause of the challenged employment actidmiv. of Texas Sw. Med.
Ctr. v. Nassarl33 S. Ct. 2517, 2528 (2013) plaintiff may satisfyhis burden of proving
causation by demonstrating a “close temporal proximity between the statototected activity
and the adverse employment actioftiomas v. Cooper Lighting, In&06 F.3d 1361, 1364 (11tH
Cir. 2007). “But mere temporal proximity, without more, must be ‘very close.”

When measuring pretext, the question is “whether the plaintiff has castesuftioubt on
the defendant’s proffered nondiscriminatory reasons to permit a reasaacbielér to conclude
that the employee’s proffered legitimate reasons were not what actually tediigaconduct.”
Combs v. Plantation Pattern$06 F.3d 1519, 1538 (11th Cir. 1997). If the proffered reason is
that a reasonable employer would act on, “an employee must meet that reason heaeluut an
it, and the employee cannot succeed by simply quarreling with the wisdom afabai 1’

Chapman v. Al Transp229 F.3d 1012, 1030 (11th Cir. 2008 (bang.

App’x 8, 9 n.2 (11th Cir. 2012) (citinGoldsmith v. Bagby Elevator C&13 F.3d 1261, 1277
(11th Cir. 2008)).
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Here, Albakri made his formal complaiof discrimination on August 24, 2012—which
both parties agree was a protected activignd claims that that the manner in which he was fir

arrested and his eventual termination were retaliatioasponse to said complaint.

A. Was Albakri’s First Arrest Retaliation?

On October 26, 2012, two months after his formal complaint, Albakri was arrested f
insurance fraud. (Doc. 20-1 at 25.) The record shows that Defendant has discretibovas t
when, and where it makes arrests. (Doc. 20-17 at 16.) Using its discretion, Defandatimes
makes certaiaccommodations for fellow officexgho are subject to arrest. In particular,
Defendant will sometimes give officers notice of the charges and an opportunityeioder
themselves for arrest. (Doc. 20-17 at 17.)

On the day of hiirst arrest, Albakri wa at homeavhen he noticed Defendant’s deputies
tactical clothing surrounding his home. (Doc. 20-1 at 25.) After hearing a knock @arttiddor,
he looked through the door’s peephobtgagnizedfficers from Defendnts Internal Affairs
Division, and concludethat the officersvere at his hombecausef hisinsurance fraugdharges
(Id.) After opening the door, thefficers notified Albakri that he was under arreBecause he was
wearing pajamas and slippers at tinee, he asked permission to change his cldteésre he was
handcuffed and taken in, but was deniddl)

Albakri argues that the humiliating nature of his arrest shows thasitwaterially
adverse, and that Defendant’s decision netcmmmodate him by giving him a chance to
surrender combined with the temporal proximity to his report suggests the decision not t
accommodate him was retaliatory. As further support, Albakri points to the nonvidlerd o

the crime thahewas charged, the lack of evidence that Albakri was a flight risk, and the fact|
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the second time Defendant arrested Albakaccommodated him, givingvo-day’s notice and the
opportunity to surrender to arrest.

Assumingarguendothat the manner iwhich Albakri was arrested was materially adver
Albakri’'s attempt to show a causal connection between the arrest and his repdrhétlme
between the arrest and Albakri’s protected activity were roughly two map#rs and, thus,
close in tempal proximity. But, besides temporal proximity, Albakri merely lists some factor
that Defendansometimes considevghen making an arrestwhich is not equivalent to a
suggestion that Defendant always accommodates an officer when thesedeefaresent. The
fact that Albakri was not a flight risk and charged with a nonviolent crime reshow that but-
for Albakri’s report of discrimination, Defendant would have decided to accommodate him
Additionally, nothing in the record shows that the arresting officers had any reasoalitdget
against Albakrimuch less any evidence that the offiogese even aware of Albaksireportof
discrimination Therefore, Albakri has failed wemonstrate a causal connecti@tween his
report of discrimination and theature of his arrest.

Evenif the above were enough to show that Albakri’s reportmaadner ofarrest were
causally connected, he does nothing to rebut the fact that Defendant had atkegiiima
retaliatory reason for making the arrest in the first plaitee discretion as to where, when, and
howto make an arrest and a warrestued by the State of Florida. Therefore, no reasonable |t

could find that the manner in which Albakri wagested wasetaliation under Title VIl or § 1981
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B. Was Albakri’s Termination Retaliation?

Certainly, Albakri’s terminationwasan adverse employent action] but as stated above
Albakri must also show that it was causally connected to his report of discioninalibaki
relies on temporal proximity alorie show that the events were causally connected. Specifically,
Albakri argues that Defendatbegan the process of discharging him on October 26, 2012,” the
dayof his first arrest and roughly two months after he filed his formal report of isation.

It is true that Defendant’s administrative investigation was close inttrAéakri’s report
of discrimination But Albakri was not dischargedthe complaineef materially adverse
action—until a year and a hadffter his report“[W]hile the burden of causation may be met by
showing close temporal proximity between a plaintiff's protectétisy and an adverse
employment action, temporal proximity, alone, must be ‘very clog@ng v. Sec’y, U.S. Dep't of
the Army 652 Fed. App’x 845, 847 (11th Cir. 2016) (quotifitomas v. Cooper Lighting, Inc.
506 F.3d 1361, 1364 (11th Cir. 200 Q)early, eventghat occur onenda-half years apart are
not “very closé in temporal proximityCooper Lighting, InG.506 F.3d at 1364 (finding that a
three to four month disparity between the protected activity and the adverse rmei@gtion
was not abse enough to show causajidracking any other evidence of a causal connection,
Albakri has failed to establish a prima facie claim of retaliation.

Even if Albakri hadestablishea prima facie claimheadmits that Defendant has
proffered a legitimatejon-retaliatory reason for his termination, and he has not shown that “the
reason provided by the employer is a pretext for prohibited retaliatory cdnBagby Elevator
Co, 513 F.3d at 1277 (11th Cir. 2008 he reason proffered by Defendant was thiatund that

Albakri had likely committed a crimeinsurance fraud-and that such conduct violated

" Hurlbert v. St. Mary’s Health Care Sys, Ind39 F.3d 1286, 1298 (11th Cir. 2006).
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Defendant’s requirement that its employees comply with FloridaAdlvakri points to no
evidencecasting doubt on Defendant’s reason to terminate him, brdtadiation was the real
reason. Instead, Defendant relies on the “discriminatory and retaliatanysgirevidenced by the
harassing conduct that lead to Albakri’s complaint in the first place. Suchumergdoes not
meet Defendant’s legitimate reasion termination head on or rebut it, and it is, therefore,
insufficient to show pretexAl Transp, 229 F.3d at 1030.

V. Discriminatory Discharge

In addition to retaliationin Counts Il and IV Albakri claims his discharge was based of]
discrimination A plaintiff discharged for misconduct establishes a prima feleien of
discriminatory discharge if he shows that he was (1) a member of a protecte{¢ladmo
suffered an adverse employment action; (3) was treated less favorablymiaryssituated
employees outside his protected class; and (4) was qualified for th&/jthlams v. Motorola,
Inc., 303 F.3d 1284, 1293 (11th Cir. 20@Riting Nix v. WLCY Radio/Rahall Comm;n&38 F.2d
1181, 1184 (11th Cir. 1984)).

Defendant admits that Albakri isnraember of a protected claasd that his discharge was
an adverse employment action, but argues that Albakri has shown no evidenceildrdyy sim
situated employees were treated more favordblgesponse, Albakri provides five employees
who he claims committed comparable or more serious infractions, were Aetbaor Muslim,
and were not discharged. But of those five, only one, Michelle Hutchinson, was found to ha
violated the same provision of Defendamticies “Conformance to Aws.” And that enployee
was initially disciplinedoy termination, busaid discipline wasgeversed in the same

administrative appeals process made available to Albakri. (Doc. 20-17 at 107.)
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Further, herecordshows that twentgix of Defendant’s employegsho wereneither
Arabic nor Muslim, were disciplined for violating the same “Conformance to Laws” poilooy
January 1, 2012, to March 31, 2014. (Doc 20-24.) Of thoseresmgnedr medically separated
before their administrative investigations were complétaddtwelve were terminatedl. Out of
only five employeegsemaining who received lesser discipline than terminatloee were
sustainediue tocriminal investigation for driving under the influencé, onewas sustained for
associatingvith individuals known to be criminalé, and the final ongvasMichelle Hutchinson,
discussed above. In short, none of the employees who received lesser discipline than
terminatior—such as suspension or probatiocemmitted misconduct comparable to that
committed by Albakri.

Indeed, the most direct comparator to Albakri is Arthur Williams. Williams was terrdin
after falsifying timesheets and accepting payment in violation of statedagvime that is
strikingly similar to Albakri’s alleged submission affalsified receipt to his insurance carriéd. (
at 61.) Therefore, because Albakri has failed to show that other simitadiesl employees were
treated more favorably, he has failed to state a claim for discriminatoryacdisch
VI. Conclusion

In summary, a genuine issue of material fact remains for Albakri’'s hosiile

environment claimé Counts | and IlIHowever Albakri has failed to establish any other claim

81d. at 2, 16, 18, 19, 38, 41, 53, 61, 70. One of these seven received a notice of inte
terminate and resigned before the administrative appeals process conhgletietS.

°1d. at 12, 27, 30, 31, 34, 38, 42, 47, 55, 59, 61, 69.
191d. at 51, 56, 59.

1 Doc. 24-4 at 65.
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and, pecifically, has failedo showthat the legitimate, nediscriminatory reasons @ifered by
Defendant wergre-textual. It is therefore,

ORDERED that Defendant’s Motion for Summary Judgment (Doc. 2GRANTED as
to Counts Il and IV. The Motion istherwiseDENIED .

DONE andORDERED in Chambers, Orlando, Florida on March 31, 2017.

 plaga——ninsal

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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