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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

DIANE LOWE CUTHBERTSON,

Plaintiff,
V. Case No: 6:15-cv-2062-Orl-41JRK
COMMISSIONER OF SOCIAL
SECURITY,
Defendant.
/
ORDER

THIS CAUSE b before the Court on the Complaint (Doc. 1) filed by Plaintiff Dianne
Cuthbertson pursuant to 42 U.S.®. 405(g)and 1383(c)(3), which seeks judicial review of the
Commission of the Social Security Administration’s (“Commissioner”) decisionyidg
Plaintiff's applications fodisability insurance benefi{sDIB”) and supplementald8ial Security
Income(“SSI”) payments This cause is also before the Court on Defendant’s Motion to Remand
(Doc. 18). On January 4, 2017, Magistrate Judge James R. Klindt issued a Report and
Recommendation (“R&R Doc. 23), in which he recommendaster alia, that Commissioner’s
final decision be reversed and remanded for further proceedings. The Commidgexher
Defendant’s Objections to the United States Magistrate Judge’s Report and Recation
(Doc. 24) to which Plaintiff filed a Respondg® the Defendant’'s Objection to the Magistrate
Judge’s Report and Recommendat{@oc. 25). After an independede novoreview of the

record, the R&R will bedopted in part and rejected in part.
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l. BACKGROUND?

On May 20, 2010, Plaintiffiled applicationdor DIB andSS|, claiming that she became
disabled on May 16, 2008R. 199-209) Initially and upon reconsideration, the Social Security
Administration deniedbothapplications. (R. 8192, 97102).In April 2011, Plaintiff requested a
hearing beforan Administrative Law Judge (“ALJ”)(Id. at 107). Her case was assigned to ALJ
Aaron M. Morganand the hearingvas held on August 25, 201(@d. at 50). Plaintiff, who was
represented by counsel, appearedtastified at the hearingld, at50-79). e vocational expert
who wasscheduled tdestify at the hearingould notappeardue to illness(id. at 56) therefore,
Plaintiff requeste@ supplemental hearin@d. at 164).

On October 27, 2011, AlNMIorgan helda supplemental hearingt which Plaintiff and the
vocational expert testifiedld. at 31-48). A month latey ALJ Morganissueda decision finding
that Plaintiff was notlisabled (Id. at 14-24). Plaintiff soughteview of ALJ Morgaris decision
with the AppealsCouncil but ker request was deniedld. at 659-61). She then appealed the
United State®istrict Court for the Middle District of Florid&eeCuthbertson v. Comm’r of Soc.
Sec, No. 6:13¢cv-37-0rl-36KRS (M.D. Fla.Jan. 7,2013). Upon consideration of Plaintiff's
appeal District Court Judge Charlene Edwards Honeywell entered an Order reversing t
Commissioner’'slecision and remandinglaintiff's casefor further administrative proceedings.
See id at Doc.17 (adopting theeport and recommendation of the Magistrate Juciada R.

Spaulding).

! The Administrative Record is filed at docket entryllthrough docket entry 185, For
clarity purposes, the Court will treat the Record as a single document, usiognth@. at _ );
pincites will be to the bates numbers provided in the Record.
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On remand, Plaintiff's case was rotationally assignedltd John D. Thompson, Jr.
because ALJ Morgawas no longer assigned to the office handling Plaintiff's disability claims.
(R. at 584).A hearing was held on August 3, 20X &d. at 581). During this hearing, ALJ
Thompsonheard testimony from Plaintiff, two medical experts, and a vocational exjoerat
581-638).0n October 8, 2015ALJ Thompsonissued a decision findintpat Plaintif was not
disabled (Id. at558-570) Plaintiff was fifty-five on the date oALJ Thompson’s decision.

On December 8, 2015, Plaintiff appealed to this Coanquing thalALJ Thompsoremred
by: (1) failing to apply the correct legal standards to the opinion of ofdagitiff's medical
experts (2) failing to properly address and weighe statementsof Plaintiff's third-party
witnessesand (3) failing to apply the correct legal standards to Plaintiff's testin{Bhis Brief,

Doc. 17 at 2-23).Plaintiff argues thahe Court should reverse the matterdoaward of benefits
rather than furtheproceedingdor two reasons: (1)he Comnssioner has already considered
essential evidencghe cumulative effect of whicastablishe$laintiff's disability without any
doubt and(2) Plaintiff has suffered an injustideecauseshe filed her application for benefits
several years ago, ahds yet to receive a final decision that is legally suffici@dt at 23—24).

Plairtiff alternatively ask thatthat if the Court remands her case for further proceedings
thatthe Commissionebe orderedo assign a different ALJ for an unbiased reconsideration of her
disability claim. (d. at 24 n.2). Plaintiftontendghat ALJ Thompsoncannot fairly consider her
application for benefitbecause henade multiple statementsging Plaintiff to amend her onset
disability date to her fiftyfifth birthday and suggested that he would only award benefits as of that
date. {d.). In supprt of her argument, Plaintiff relies primarily daartin v. Barnhart 319 F.

Supp.2d 1381, 1384 (S.D. Ga. 2004), whérecourt foundthatan ALJ created an appearance of
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impropriety by implying that he would grant an award of benefits telthmant f sheamended
her onset datef disability.

Commissioneargueghat an award of benefits is inappropriate because Plaintiff has failed
to demonstrat that theevidence in her case establishes disability without any doubt or that she has
suffered an injustic€Doc. 18at 2).Conceding errgrhoweverthe Commissioner moves the Court
to remand Plaintiff's casdurther administrative proceedinggld. at 1). On remand, the
Commissioner assertisat the ALJ should be instructed to:

evaluate whether Plaintiff's impairments meet or equal a listing,
including Listing 1.02; evaluate and weigh the medical opinions of
record, including the medical expert’s opinion, and explain the
rationale for the weight given; consider all of the lay opinion
evidence; and determine whether claimant can perform work that
exists in significant numbers in the national economy, obtaining VE
testimony if necessary.
(Id.). The Commissionedid notrespond to Plaintiff's request ftie reassignmenbf her caseo
a different ALJ.

Upon review of the record, the Magistrate Judge found no “evidence establish[ing]
[Plaintiff's] disability without any doubt.{lDoc. 23at11). He also found niojustice warranting
an award of benefitgld. at 13).Accordingly, the Magistrate Judge recommends that the Court
reverse and remand Plaintiff's casefimther proceedingdn light of the Commissioner’s failure
to respond to Plaintiff's request for reassignment and the decisiartin, the Magistrate Judge
also recommends that that the Court direct the Commissioner to reBéaighiff's case to a

different ALJ. Alternaively the Magistrate Judge recommends that the Court strongly urge the

Commissioner to assign a different ALJ. (Doc. 23 at 13 n.8).
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The Commissionobjects to the Magistrate Judge’s recommendati@yarding the

reassigment ofPlaintiff’s case? (See geneailly Doc. 24).

. LEGAL STANDARD

Pursuant to 28 U.S.C. 8§ 636(b)(1hewn a party makes a timely objection, the Court shall
review de novoany portions of a magistrate juglg report and recommendation concerning
specific proposed findings or recommendations to which an objection is Beglalsd-ed. R.
Civ. P. 72(b)(3)De novoreview “require[s] independent consideration of fatisaues based on
the record.”Jeffrey S. vState Bd. of Educ. of State of (5896 F.2d 507, S (11th Cir. 1990)
(per curiam)The district court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. 8§ 636(b)(1).

[11.  ANALYSIS

The Commissioneraisesseveral argumentsgainst reassignment for the first timeher
Objection. GeeDoc. 24 at 1 n.1) (acknowledgirthat counseimistakenlyfailed to address
Plaintiffs argument regardinthe reassignment issue in theply brie.®> The Commissioner

arguesjnter alia, that reassignment is inappropriate becais@ Thompsors statementswere

2 Neither party objects to the Magistrate Judge’s recommendation that the Cotsereve
this matter for further proceedings. Finding no clear error, the Court will atteepiagistrate
Judge’s recommendatiodeeMacort v. Prem, Ing 208 F. App’x 781, 784 (14tCir. 2006)
(explaining that in the absence of specific objections, “a district court need not codéutt\o
review, but instead must only satisfy itself that there is no clear error on the face afdieire
order to accept the recommendatigqlotation omitted).

3 Where a party raises an argument fog first time in an objection ta report and
recommendation, the district court may exercise its discretion and decline smerothe
argumentSeeWilliams v. McNeil 557 F.3d 1287 (11th Ci2009).Nevertheless, the Court will
address the Commissioner’s arguments.
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based on the record and the absence of evidence, not any alleged bias or antagonism towards
Plaintiff.” (1d. at 2). Upon review of the record, the Court agrees.

The decision to remand a Social Security case to a different ALJ is generalxedeber
the Commissioner, howeveurts may order the Commissioner to assign a different ALJ upon a
showing of bias on the part of the original A0Javis v. Sullivan985 F.2d 919, 924 (7th Cir.
1993). There is a rebuttable presumption that the original ALJ is unbi@sedSchweiker.
McClure, 456 U.S. 188, 19%1982). Raintiff, as the party asserting the AkJbias, bears the
burden of rebutting that presumption by demonstrating a “conflict of interest or somepettigc s
reason for disqualification.ld. at 19596, 102. Importantly;the ‘appearance of impropriety’
standard for recusal applicable to Article Il judgese28 U.S.C. § 455(a), does not apply to
ALJs: rather, actual bias must be shdwHilburn v. Astrue No. 8:10cv-272-T27EAJ, 2010 WL
3385135, at *1 (M.D. Fla. Aug6, 2010) cf. King ex rel. S.K. v. Comm’r of Soc. Sdé¢o. 607
cv-537-ORL-22DAB, 2008 WL 4095493, at *5 (M.D. Fla. Aug. 29, 2008) (noting tio#tter
courts have held that remand to a different ALJ may be an appropriate remedy, evenanithout
express finding of bias” antbllectingcases

To constitute bias, the evidence “must stem from an extrajudicial source andrresult i
opinion on the merits on some basis other than what the judge learned from higgtienicn the
case.’United States v. Grinnell Cor384 U.S. 563, 583 (196&¢e also Uited States. Amedep
487 F.3d 823, 828 (11th CR007) (same)As a corollary “[o]pinions formed by the judge on the
basis of facts introduced or events occurring in the course of the current proceedfigsjasr
proceedings, do not cditsite a basis for a bias or partiality motion unless they display a deep
seated favoritism or antagonism that would make fair judgment imposdiliieky v. United

States510 U.S. 540, 555 (1994ee also Ameded87 F.3d at 829 (same). When the alttgias
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does not stem from an extrajudicial source, it must be “so extreme as to displayability to
render fair judgment.Liteky, 510 U.S. at 551.

Plaintiff claims that reassignment of her case is warranted because ALJ Thamg$®n
multiple statements at the administrative hearing that indibétenability to fairly consider
Plaintiff's application for benefits. (Doc. 25 at Zpecifically, ALJ Thompson stated: “[i]f
[Plaintiff] wants to amend her onset date to her 55th birthday and, you know, I'll probably be
inclined to give her a benefit(R. at 606); “she’s just not getting benefits that far back. | mean,
you know, I'm not going to do that(id. at 607); “I mean, I’'m not going to do tkiatid. at 607—

08); “the Court an do whatevett wants t¢’ (id. at 610). In ALJ Thompson’s decision, he also
noted that Plaintiff “declined to accept a later orgae as of her 55th birthdayld. at 568).
Plaintiff claims that these statements create an appearance of imprgpaety25 at 2).

The Court does not find that ALJ Thompsostatements indicate that biasaor inability
to render fair judgment with regard to Plaintiff's alleged disability. Plaing#sinot allege ALJ
Thompson considered evidence outside the record, or formed “an opinion on the merits on some
basis other than what the judge learned fronphisicipation in the caseGrinnell, 384 U.S. at
583. MoreoverPlaintiff has also not cited, and the Court has not found, any authority suggesting
that it is improper for an ALJ to offer to allow a claimants to amend ¢imsiet disability dateéBut
see Reynolds v. Astrudlo. CIV. SKG-11-559, 2012 WL 1107649, at *14 (D. Md. Mar. 30, 2012)
(finding that it was not improper for an ALJ to raise the issue of amending the misiomset date
where claimant was represented by coun3él¢.Court findsReynoldpersuasive and concludes
that the ALJThompson’ffer to allow Plaintiff to amend her onset date was not, in and of itself,
improper and is insufficient to establish bid&us, Plaintif must show that ALJ Thompsa’

alleged biagvidences ¢lea inability to render fair judgmentliteky, 510 U.S. at 551.
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Plaintiff is entitled to a fair hearing that comports with due processeMiles v. Chater
84 F.3d 1397, 1401 (11th Cir. 19967 rial before ‘an unbiased judge’ is essential to ploeess”)
(quotingJohnson v. Mississipp#03 U.S. 212, 216 (1971)0bviously, it would be improper for
ALJ Thompson to refuse to award Plainb&nefits based dmer refusal to amendehonset date.
The Court does not find, howevéhat ALJ Thompson'statements creasmy fundamental due
process concerns that would warrant reassigning her case to a different ALJ.

ALJ Thompson's statementserelyindicate that he did not believéased orevidene
presented at the hearirghatPlaintiff could establisthatshe had been disabled since 20@&e
R. at583-610). HoweverALJ Thompson wantetto cut her a break”id. at 607), angbroposed
that if Plaintiff amended her onset disability date to her fifty fifth birthdaymould probably
award benefits(id. at 606). Although ALJ Thompson&atementsveresomewhat improvident,
nothing in the record suggests tlieg rendered, or would rendean unfavorable decision in
retribution for Plaintiff's refusal to amend her onset date.

Further, he Court does nidind thatMartin supports Plaintiff's argument for reassignment.
In Martin, thedistrict court held that reassignment to a new ALJ was proper for two reasons: (1)
the ALJ considered extrajudicial evidence in deciding the claimant’silitigabnd (2) the ALJ
created an appearance of impropriety by ostensibly conditioning the award of benefies on t
claimant amending her claiMartin, 319 F. Supp. 2d at 1384. Plaintiff has not shown that ALJ
Thompson committed the combination of errors discuseelldrtin. Moreover, unlike the
claimant inMartin, Plaintiff has not shown that ALJ Thompson relied on extrajudicial information
or that he displayed clear inability to render fair judgment. Simply put, Plaingffail@d show

that ALJ Thompson’s commendisplay deegseated favoritism or antagonism that would make
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fair judgment impossibler clearly indicate that he will not fairly and impartially consider
Plaintiff's claim on remand.

That said, th€ourtstill strongly encouragghe Commissioner to assign Plaintiff's case
to a new ALJ. Plaintiff filed foiSocial Security benefits nearlgevenyears ago anthe matter
remains unresolved. The parties seem to agree that ALJ Thompson erred whenngvaluat
Plaintiff's claim, andhat ALJ Thompson woulderequired to consider some of the samssues
using the appropriate legal standartsus,justice would béetterserved by assigning the matter
to a new ALJ on remanéurthermore, assigning this case to a new ALJ will prevent Plaintiff from
raising alegations of bias by ALJ Thompson in any future appé#iis matter

V.  CONCLUSION

Therefore, it iORDERED andADJUDGED as follows:

1. The Report and Recommendation (D28).is ADOPTED in part and made a part
of this Order to the extent consistent with that stated hdreall other respects,
theReport and Recommendati®aREJECTED.

2. Defendant’s Motion to Remand (Doc. 1815RANTED.

3. The Commissioner’'énal decisionin this case IREVERSED andREMANDED
for furtherproceedings consistent with this Order.

4. The Commissioner isstrongly encouragedo assign this matter to aew
Administrative Law Judgewyho will: (1) evaluate whether Plaintiff's impairments
meet or equal a listing, including Listing 1.@2) evaluate and weigh the medical
opinions of record, including the medical expert’s opinion, and explain the rationale

for the weight given(3) consider all of the lay opinion evidence; gaildetermine
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whetherPlaintiff can perform work that exists irgsiificant numbers in #hnational
economy, obtaining vocational experstimony if necessary.

5. The Clerk is directed to enter judgment accordingly and close this case.

6. If Plaintiff ultimately prevai$ in this case upon remand to the Social Security
Administration, any motion for attorney’s fees under 42 U.§ 406(b) must be
filed within thirty days of the date of the Commissioner’s lageent to Plaintiff's
counsel of record at the conclusiontbé Agency’s past due benefit calculation
stating the amount withheld for attorney’s fe&my fee application must be filed
within the parameters set forth by the Order enterebh iRe: Procedures for
Applying for Attorneys FeesNo. 6:12mc-124-Orl-22 (M.D. Fla. Nov. 14, 2012).

DONE andORDERED in Orlando, Florida on March 29, 2017.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
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