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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

KATRINE ZORN, ERIN DALEY,
WALTER POOLEY, KAREN
GILBERT, JERRY JORDAN, MARK
STEIN and ROSELYN MARTINEZ -

ECK,
Plaintiff s,
V. Case No: 6:16ev-1-Orl-41TBS
WILLIAM MCNEIL and CITY OF
CASSELBERRY,
Defendans.
/
ORDER

THIS CAUSE is before the Court ddefendant William McNeil's Motion to Dismiss
and/or Motion for More Definite tatement (Doc. 9) and Defenda&ity of Casselberrg Motion
to Dismiss (Doc. 10). As set forth below, the Motions will be granted in part and deniedl in par

l. BACKGROUND

Plaintiffs all worked for Defendant City of Casselbé&r{’the City”) police department
where Defendant William McNeil was Chief of Police. (Third Am. Compl. (“TA®oc. 3, 11
7-18). All of Plaintiffs’ claims arise out of their employmeamnd personal interactions with
McNeil. In general, Plaintiffs allege that McNeil engaged in a campaign of dmaeas,
discrimination, and bullying and that efforts to discourage or stop McNeil wetewih
retaliation.

Plaintiffs Katrine Zorn, Erin Daley, and Karen Gilbalt allege that they were subject to

sexual harassment and sex discrimination. Zorn alleges that McNeil d¢berciato a short, nen
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physical relationship where they sent one anoslegually explicit pictures and videos via text
message.ld. 11 21:23). In spring 2013, Zorn stopped sending pictures and videos of herself and
repeatedly and unequivocally told McNeil to stop sending her such thidg®f 24-26). McNell
ignored Zorn’srequest and “continued to . . . send[] her hundreds of text messages with pictures
of his penis, and approximately [fifty] videos of him masturbatinigl.”{( 26). Further, when Zorn
ignored McNeil's text messages or did not respond quickly enough, McNeil dveadil [Zorn]
and have her listen as he ‘finished’ on the phone.”{[ 27). Apparently in response to Zorn’s
rejection, McNeil's behavior escalated, “and he began to watch her every moseelsgiag the
City’s [GPS tracking system] to find out whehe was working or on a call.ld( 1 28).

Daley alleges that she was told by male police officers that she was hired béeawss s
a pretty woman.ld. 1 50). She was also warned about McNeil and advised not to respond to text
messages from himld)). Nevertheless, Daley alleges that she was still subjected to sexually
aggressive behavior by McNeil, including “feeler” text messagesaminents about her looks
in front of other employeesld; 11 5153). In addition, once McNeil discovered that Daley was
dating another police officer, McNeil issued a standing order that Daley was matt@eto work
on the same shift as the officer that she was dating and made it difficult for theketione off
together. Id. 1 55-57).

Gilbert alleges a similar pattern of harassment, inclublioijeil “liking” Gilbert’s profile
on Match.com, making comments about how good she smelled, leaving Gilbert voicemails on her
work phone after hours stating thatdwld not sleep and wanted to hear her soothing varct
writing her poems(ld. § 66). Gilbert also alleges that McNeil sent her text messages outside of

work inquiring as to what she was doing and asking her lol. (
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Although Plaintiff Roselyn MamezEck does not allege that she was sexually harassed
by McNeil, she does allege that she was discriminated against because staasdsmwell as
because she is Hispanic. Generally, Martigek alleges that she was treated differently than the
white, male officers, ifl. §§ 128, 132), and that she was subjected to degrading statements and
racial epithets,id. 1 133).

Plaintiffs Walter Pooley, Jerry Jordan, and Mark Stein each allege thatwbe
discriminated againgin the basis of some combination of their age, national origin, and gender.
These allegations include discriminatory comments about Hispdic§ 79), questions about
when Jordan and Stein would retirigl. 1 95, 118(b)), and “constant bullyingitd (11 78, 94,

114). For examplePooley alleges that McNeil made derogatory statements such as {t]ellin
Pooley that he needed to learn the language if he was goitaytm f\mericd and that McNeil
assigned Pooley demeaning jobs, screamed at Pooley, and wrote Pooley upy$othidi non
Hispanic officers would not get in trouble for doinigl. ( 81).

Jordan alleges that McNeil allowed other employees to make derogatory comnadnts s
as stating that “Jordan was the reason that people over [sixty] should justcddi$.9%).Jordan
also alleges that McNeil “constantly ridiculed Jordan in front of other eraptognd humiliated
him by posingstuffedanimals in sexual positions in his officeld (Y 97).Similarly, Stein alleges
that McNeil “plac[ed] stuffed animals in a sexualipios” on his deslas well agook Stein’s keys
from his office anchungthem on a toilet handleemovedStein’s office chairtapedtoilet seat
covers to Stein’s desk chair, computer monitor, and calenogrluggedStein’s phong and

defacedStein’s calendar and computer monitdad. {[ 118).
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In addition, all Plaintiffs except Gilbeftallege that they were retaliated against. Zorn,
Pooley, Jordan, and Stein all allege that they were retaliated against tioipatng in an
administrativeinvestigation conducted bihe Seminole County Sherif§’ Office, (id. 11 41, 90,
103, 123), andor filing Charges of discriminationjd. 11 40, 88, 102, 124), artbrn, Pooley,
and Jordan allege that they were retaliated against for filing this la(igLit]] 4245, 87, 89, 91,
108). (See alsad. 11 4547, 106407, 116112, 126)Pooley and Stein also allege that they were
retaliated against fanakinginternal complaints.Ig. 1 84, 86, 114115, 117, 122)Daley alleges
that she was retaliated agstirfor complaining of McNeil's behavior to her supervisor and
rejecting McNeil's sexual advancesd.(Y 58-60). Finally, MartinezEck alleges that she was
retaliated againdor discussing allegations of race discrimination with a news repoider]{
129-131).

Based on these allegations, Plaintiffs filed suit in state court, alleging ot@yesteclaims,
(Original Compl., Doc. 14; First Am. Compl., Doc. 22; Second Am. Compl. (“SAC”), Doc.
10-3), and filed Charges of discrimination with the Equal Opportunity Employment Cxsiami
(“EEOC"). (Doc. 3 14). After receiving their right to sue lettefg]. 1 6),Plaintiffs filed a separate
lawsuit in federal court. (FedCt. Compl., Doc. 16b). After obtaining leave to amend in state

court, Plaintiffs dismissed the federal case and amended their compldateicaurt to include

! Gilbert originally filed retaliation claims, but she subsequently filed a Notiv@kintary
Dismissal (Doc60) of those Counts. Althoudbilbert attempts to dismiss her claims via Federal
Rule of Civil Proceduret1(a)(1)(A)(i), which is not permitted&lay v. United Healthgroup, Inc.
376 F.3d 1092, 1106 (11th Cir. 2004Rule 41 allows a plaintiff to dismiss all of his claims
against a particular defendant; its text does not permit plaintiffs to pick and chieeessing
only particular claims within an actidn, the Court will construe the Notice as a Motion to Amend
pursuant to Rule 15, which will be grant&keid. (“A plaintiff wishing to eliminate particular
claims or issues from the action should amend the complaint under Rule 15(a) ratloesrthss
under Rule 41(a)” (quotation omittgd¥ee alsd-ed. R. Civ. P. 15(a)(2) (“[Aparty may amend
its pleading . . with . . . the court’s leave. The court should freely give leave when justice so
requires’).
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their federal causes of actio®gegenerallyDoc.Nos.3, 10-5). Defendants then removed the case
to this Court. (Notice of Removal, Doc. NicNeil and the City hav@ow moved to dismiss
Plaintiffs’ various claimset forth in the TAC.
Il. MOTION TO DISMISS STANDARD

“A pleadingthat statesa claim for relief mustcontain. . . a shorandplain statemenof
the claim showingthat the pleaderis entitled to relief.” Fed. R. Civ. P. 8(a)(2). Pursuantto
FederalRule of Civil Procedurel2(b)(6),a party may moveto dismissa complaintffor “failure
to statea claim uponwhich relief canbe granted.In determiningwhetherto dismissunder Rule
12(b)(6),a courtacceptshefactualallegationsn the complain@astrue and construethemin a
light most favorabléo the non-movingparty. SeeUnited Techs.Corp.v. Mazer, 556 F.3d 1260,
1269 (11thCir. 2009). Nonetheles&he tenetthata court musaccepiastrueall of the allegations
containedin a complaintis inapplicableto legal conclusions,”and “[tlhreadbare recitals of
the elementsof a causeof action, supportedby mere conclusorystatementsdo not suffice.”
Ashcroftv. Igbal, 556 U.S. 662, 678 (2009)Furthermore,‘[tjo survive amotionto dismiss,
a complaint mustontainsufficientfactualmatter,acceptedistrue,to ‘stateaclaim to relief that
is plausible onits face.”” Id. (quoting Bell Atl. Corp. v. Twombly 550U.S. 544, 570 (2007)).
“A claim hasfacial plausibility whenthe plaintiff pleadsfactual contentthat allows the court to
draw the reasonable inference tltheé defendant is liable for the misconduct allegdd.”
Generally, in deciding a motion to dismiss, “[tlhe scope of the review must lteditoithe four
corners of the complaint3t. George Winellas Cnty,. 285 F.3d 1334, 1337 (11th Cir. 2002).

1. LEAVE TO AMEND
As a preliminary matter,dth the City and McNeargue that Plaintiffs exceeded the leave

to amend granted by the state court. The €ltgsthe proposed third amended complaint, which
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wasattached to Plaintiffs’ stateourt motion to amend, (Doc. Bat 5-38), andarguesthat the
TAC differs greaty from what was originally proposed. The City also cites generailligout any
pinpoint citationto a thirtythree page transcript of a hearing held in the state court on the motion
to amend. (Doc. XQ5). A review of the hearing transcript, however,igates that the City’s
argument is somewhat disingenuous.

Specifically, the City implies that Plaintiffs were required to use the prdptsel
amended complaint and thRlaintiffs did not have leave to include their federal causes of action
in the TAC. However, the following portion of the hearing transcript indicates ageerw

THE COURT: ... I will grant your motion and allow ytmamend
your complaint. | don’t knowfiyou're intending to rely upon the
one that was attached to your motion filedQgtober 7 because we
can go ahead can give you a couple days to jgstahead and file
that if thats what you're going to do. However, if there’lsecause

of anything that you have learned either through discovery or
through the arguments of counsel hi@ay that you need to make
further amendment, | can give you more time to do that.

MR. BURRUEZO: We would like ten days from today to file an
amended complaint.. . We’ve had some discussion in the hallway
about possibly including in this lawsuit the stuff that's pending in
federal court, in which case this complaint will be significantly
larger. That's yet to be determined and decided amongst the lawyers,
but we’ve had that discussion.

THE COURT: Okay.

MR. BURRUEZO: These ten days will give us somestitm figure
that out.

THE COURT: Okay. All Right. So ten days to file your amended
complaint.

(Doc. 1015 at 31:1432:18). Accordingly, it appears that Plaintiffs had at least implicit permission

from the state court to include their federal causes adraatithe TAC.
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McNeil argues that Daley’s claim for assault and Pooley’s clainmtentional infliction
of emotional distress (“llED"gxceed the leave granted by the state court. Because those claims
will be dismissed on their merits, the Court dedit@address this argument.

V. THE CITY’SMOTION TO DismISS

A. Timeliness of Plaintiffs’ FCRA, Title VII, and ADEA Claims

The City argues tha®laintiffs Florida Civil Rights Act (FCRA"), Title VII, and Age
Discrimination in Employment Act (“ADEA”) claims are untimelyhe FCRA,Title VII, and the
ADEA requireplaintiffs to exhaust admistrative remedies by filing al@arge with the appropriate
administrative agencgrior to filing suit. 29 U.S.C. § 626(d)(142 U.S.C. 8§ 2000e-5; Fla. Stat. §
760.111); E.E.O.C. v. Joe’s Stone Crabs, 1296 F.3d 1265, 1271 (11th Cir. 2002hereatter,
“Title VII and ADEA actions” must be brought within ninety days “after a ptammant has
adequate notice that the EEOC has dismissed the Ch&ayaihi v. Cleveland Clini€la., 232
F.3d 823, 825 (11th Cir. 200@ge alsat2U.S.C. § 2000&(f)(1). The City argues thétis ninety
day deadline applied to Plaintiffs FCRA claims as well because those claimsnvestigated
by the EEOC. The City further arguesttRéaintiffs failed to comply withhe ninetyedaydeadline
Specifically, Plaintiffs filed the SAC on March 24, 2015, which did not include claims timeler
FCRA,Title VII, or the ADEA.(Doc. 103 at 1, 1#22).Plaintiffs right to sue letters were issued
onMarch 27, 2015andApril 3, 2015 (Right to Sue Letters, &. 1612, at 1, 3,7, 9, 11, 13), and
were received by Plaintiffs on April 3 and 10, 2015, (PlIs.” Resp. to City’s Mot.ifssiboc. 30,
at 2) Plaintiffs filed the TAC on December 3, 20159¢eging for the first time in this lawsuit
violations ofthe FCRA,Title VII, and the ADEA. Because the TAC was filed more than ninety

days after Plaintiffs received their right to sue letters, the City artina those claims are time
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barred. Plaintiffs myue,inter alia, that theFCRA, Title VII, and ADEA claims relate back to the
SAC?

The TAC was filed prior to the removal of this case to federal court. Acgbydthe Court
must apply the Florida Rules of Civil Procedure to determine whethelaihes in the TAC relate
back to the filing of the SACSeeFed. R. Civ. P. 1 (“The[] [Federal Rules of Civil Procedure]
govern the procedure in all civil actions and proceedings in the United State$ clsiris, except
as stated in Rule 8); Fed. R.Civ. P. 81(c)(1) (The[] [Federal Rules of Civil Procedurapply
to a civil actiomafterit is removed from a state couriemphasis addefl)see alsdaylor v. Bailey
Tool Mfg. Co, 744 F.3d 944, 94817 (5th Cir. 2014)(holdingstate relation back stae applied
where relevant pleadings were filed in state court prior to removal andtoaleases)Anderson
v. Allstate Ins. C0630 F.2d 677, 682 (9th Cir. 198@ame)Nevertheless, Florida Rutg Civil
Procedure.190(c) is nearly identical to Federal Rule of Civil Procedure 15(c)(1)i8)Fkorida
Courts have relied on federal cases construing the federal countEgidriano v. Deming91
So. 3d 893, 8986 (Fla. 5th DCA 2012) Because we adopted the federal rule almost verbatim,
we may relyon the federal cases construing the federal counterpart to ody; reée also Roden
v. R.J. Reynolds Tobacco Cd45 So. 3d 183, 189 (Fla. 4th DCA 2014) (relying on federal case
law); but see Okeelanta Corp. v. Bygrag®0 So. 2d 743, 751 (Fla. 4th DCA 1995) (“Federal
Rule of Civil Procedure 15 . . . is more restrictive than . . . Florida Rule of Civil Precedur
1.190(c).”).

Florida Rule of Civil Procedure 1.190(c) providegifien the claim or defense asserted in

the amended pleading arose out ofdbreduct, transaction, or occurrence set forth or attempted to

2 Plaintiffs also argue that the FCRA claims are not subject to the riagtdeadline.
Because the Court determines that the FCRA claims relate back to the SAC, btndetgmine
this issue.
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be set forth in the original pleading, the amendment shall relate back to thé tteteonginal
pleading. Under this rule, “[w]lhen the original complaint gives fair notice of the &dctu
underpinning for the claim, an amendment to state a new legal theory should relate back.
Fabbiang 91 So. 3d at 89%ee alsaViayle v. Felix 545 U.S. 644, 664 (200%)So long as the
original and amended petitions state claims that are tied to a comnewofcoperative facts,
relation back will be in order.”Defendant asserts that PlaintiffSCRA, Title VII, and ADEA
retaliation and discrimination claims do not relate back to the SAC and areptbegtigiie barred.

1. Retaliation

The City argues that tHeCRA, Title VII, and ADEA retaliation claims do not relate back
to the SAC because none of the facts contained in the SAC put the City on notice oftialpote
retaliation claim. The City does not make any specific arguments with regaelfexcts allegd
in the TAC versus the SAC, but rather, summarily states that “[r]ébaliet not referenced or
even suggested whatsoever in Plaintf&AC].” (Doc. 10 at 12)This assertion is inaccurate.

To state a claim for retaliation under the FCRA, Title \8Hthe ADEA, a plaintiff must
allege: “that (1) she engaged in statutorily protected expression; (2) she suffered aseadve
employment action; and (3) the adverse action was causally related to the prapctsdion.”
Weeks v. Harden Mfg. Cor291 F.3d 1307, 1311 (11th Cir. 20qRDEA and Title VII); Giles
v. Daytona State Coll., Inc542 F. App’'x 869, 873 (11th Cir. 201F)CRA). After comparing the
allegations in the SAC versus the TAC, it is apparent that Plaintiffseddbe factual basesrfo
their retaliation claims in the SA@nd the additional relevant allegations are based on incidents

that occurred after the filing of the SAC. Thus, the City was on notice of thelfantlexpinnings

3 Defendants do not dispute the fact that Plaintiffs’ Title VIl sexual harassriaémsc
relate back to the SAC.
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for the retaliation claims antle allegations of additional, ongoing retaliation are properly asserted.
See Duble v. FedEx Ground Package Sys., 5%2 F. App’'x889, 892 (11th Cir. 2014)'It is
unnecessary for a plaintiff to exhaust administrative remedies prior to diljngdicial claim of
retaliationif that claim grew out of an earlier charge,” because ‘the district court has ancillary
jurisdiction to hear such a claim when it grows out of an administrative chraages tproperly
before the court! (quoting Baker v. Buckeye Cellulose Carg56 F.2d 167, 169 (11th Cir.
1988)).

In the SAC, Zorn alleged the factual basis for her retaliation efdhmat she told McNeil
to stop sexually harassing her and that, afterwards, McNeil intensified &sshent and put Zorn
on the night shift.[poc. 103 11 19, 21, 28, 33). These same allegations form the factual basis for
Zorn’s retaliation claim in the TACDc. 311 24, 26, 33, 38). Zorn’s additional allegations of
retaliation occurred after the SAC was fil@thus, Zorn's retaliation claim relatback to the SAC
and the inclusion of allegations that occurred after the filing of the SAC was proper.

Similarly, Pooley asserts in the SAC that he complained to his supervisor of IMcNei
behavior and that, afterwards, he was continuously harg&ssd 10-3  55)Jordan alleges that
he complained about the harassment and opposed the harassment of other employees and tha
Jordan was retaliated against for doing $i. §{ 73). Thus, the factual basis for retaliation was
pleaded in the SAC ands avith Zorn, the additional factual allegations occurred subsequent to

the filing of the SAC. (Doc. §1 8792, 101-103, 109-111

4 The SAC was filed on March 24, 2015. The additional retaliation alleged by Pooley is
alleged to have occurred “[ijn March 2015.” Without a specific date as to when thioraldi
retaliation allegedly occurred, the Court construes the allegations indiaRtaintiff and assumes
that it occurred after March 24, 2015.
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With regard to Daleyand Steir?, the TACincludesfactual allegationso support a claim
of retaliation thatre nearly identical tthoseassertedn the SAC.® (CompareDoc. 163 1 44-
47,with Doc. 319 57#60(Daley);compareDoc. 163 11 82, 8486,with Doc. 31 114, 117118.
Thus, theaetaliation claing asserted by Dalend Stein clearly relateack to the SAC.

2. Discrimination

The Citynextargues that Plaintiffs’ discrimination claims cannot relate back to the SAC
because those claims had not accrued at the time the SAC wasH#edity conflates the accrual
of the causeof action—age, sex, and race discriminatiewith the satisfaction of administrative
prerequisites. Plaintiffs’ causes of action accrued at the time that tleéelaent constituting the
cause of action occurred, not when the EEOC issued its right to sue letters. \\ardabe is
correct that exhausting ehistrative remedies is a condition precedent to filing suit under the
FCRA and Title VII, merely failing to obtain a right to sue letter, while cgmpglwith all other
aspects of the administrative prerequisites, can be cured after the action meswsohi-orehand
v. Fla. State Hosp. at Chattahooch®&® F.3d 1562, 15690 (11th Cir. 1996) (“[Réceipt of a
right-to-sue letter is not a jurisdictional prerequisite to suit, but rather, is a statutooygiteamn
which is subject to equitable modificatidy Jones v. Am. State Bgrds7 F.2d 494, 49%00 (8th
Cir. 1988) (“[R]eceipt of a righto-sue notice is a condition precedent to a filofga Title VII
claim, curable after the action has commerigeddditionally, obtaining a right to sue letter is

not a prerequisite under the ADEA. 29 U.S.C. 8§ 626(d)&tayson v. K Mart Corp.79 F.3d

® As noted previously, Gilbert is no longer pursuing her retaliation clainastrerefore,
the relation back arguments with regard to those claims are moot.

® Stein like Zorn, Pooley, and Jordan, abssserts retaliation subsequent to the filing of the
SAC for his participation in this lawsuit and the administrative investigation into Nexe for
the same reasons, those allegations relate back.
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1086, 1100 (11th Cir. 1996) (“Unlike Title VII, the ADEA does not require that the plaintiff firs
receive a right to sue notice from the EEOC prior to commencihg)su

Further, the City’s reliance ddakro Capital of Ararica, Inc. v. UBS AG543 F.3d 1254
(11th Cir. 2008) is misplaced; that case involeedifferent subsection of Rule5c)(1)(C), as
opposed to (c)(1)(Byand a different statutethe Federal Fals€laims Act—which has unique
pre-suit requirements not at issue here. Accordingly, the City has failed to gstédat simply
because Plaintiffs had not obtained right to sue letters at the time the SAledjdbd claims in
the TAC cannot relate back.

Moreover, contrary to the Cityargument, the discrimination claims alleged in the TAC
stem from the same factual allegations asserted in the SAC. Indeed, tlle&3tgot make any
arguments with regard to specific facts underpinning the discriming#ions that are absent from
the SAC. Instead, the City asserts that, in the SAC, “Plaintiffs jhardke reference to the City
at all” and “spend almost the entirety of [the SAC] bashing McNeddc( 10at 15). This
argument ignores the fact that itletactions of McNeil, as a representative of the City, that form
the primary basis of Plaintiffs’ discrimination claims.

Finally, the City points out that the position taken by Plaintiffs ‘hdhat the
discrimination claims stem from the saroenduct, transaction, or occanceas the claims
asserted in the SACis opposite of the position taken by Plaintiffs in opposing the motion to
dismiss in the federal litigation. The City does not make any legal argument tst@adth this
statement, nor does the City explain the significance of this fact. Pehspsbecause the City
also reversed its positierarguing in the federal litigation that the discrimination claims did stem

from the sameonduct, transaction, or ocecance as the state court claims. Regardless, the mere
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fact that the parties make differengdd arguments here than they did in a different gassving

a different analysis irrelevant to whether Plaintiffs’ discrimination claims relate back to the SAC.

As set forth above, the Court concludes that Plaintiffs’ FCRA, Title VU ,ADEA claims
relate back to the SAC and, therefore, are deemed timely filed.

B. Public Sector Whistleblower Act Claims

The City argues that Plaintiff's Florida Public Sector Whisllver Act (‘PWA”) claims
must be dismissed for several reasons: firgtt Plaintiffsfail to state a claimsecondthat the
claims are untimely; and thirdhat Plaintiffs failed to exhaust administrative remediasthe
alternative, the City argudbat compensatory damages are aadilable under the PWA and
Plaintiff's demand for sucdamages must be stricken.

1. Failure to State a Claim

To state a claim for retaliation under the PWA, Plaintiffs must allege that “@y][th

engaged in statutorily protected expression; (2) [they] suffered arsaddmployment action; and

(3) there is som causal connection between the two eveRastowicz v. N. Broward Hosp. Dist.

174 So. 3d 414, 419 (Fla. 4th DCA 2015). The City asserts that Plaintiffs did not engage in

protected expressiorgpecifically, the City argues that the type of informatiascldsed by
Plaintiffs was not covered by the PWA and that Plaintiffs did not discloseftbrenation in a

manner protected by the PWA.

The PWAprotects employees from retaliation when they disclose certain information in a

manner provided by the statde be protected, the information disclosed must include one of the

following:
(a) Any violation or suspected violation of any federal, state, or local

law, rule, or regulation committed by an employee or agent of an
agency or independent contractor whicleates and presents a
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substantial ath specific danger to the publec’health, safety, or
welfare.

(b) Any act or suspected act of gross mismanagement, malfeasance,
misfeasance, gross waste of public funds, suspected or actual
Medicaid fraud or abuse, or gross neglect of duty committed by an
employee or agent of an agency or independent contractor.

Fla. Stat. § 112.3187(5).

Plaintiffs allege that their disclosures included information relating to McNeilawful
race age, and selxasedliscriminationand harassment. According to Plaintiffs, this discrimination
and harassment was both a violation of federal and state law which presentedrdiguasth
specific danger to the public’s health, safety, or welfane it implicates gross malfeasance and
gross neglect of duty. The Court agrees that, at the very least, Plaifiefigst@ns would “create
reasonable inferences of gross mismanagement, malfeasance, or misfe&adea v. City of
Opa LockaNo. 11-22018€1V, 2012 WL 4764592, at * 1(5.D.Fla.Oct. 7,2012);Rosa v. Dep’t
of Children & Families 915 So. 2d 210, 2312 (Fla. 1st DCA 2005) (“In considering the
definition of misfeasance in this section, we must use a liberal constructibimg Irven v. Dep’t
of Health & Rehab. Serys7/90 So. 2d 403, 405 (Fla. 2001)Yloreover, as alleged, at least some
of the actions of McNeil were unlawful and, taking all inferences in favor of Rfajnthe
allegations could support a determination that those actions presented a islilagtdrgpecific
danger to the public’s gzty and welfareSeee.g, King v. Floridg 650 F. Supp. 2d 1157, 1164
(N.D. Fla. 2009) (holding that complaints of “a supervisor’s alleged bias in timg lprocess”
satisfied the PWA requirements because it was “somethinghwdauld certainly amount to a
danger to the publis health, safety, or welfargiven that the problems related directly to the
hiring of law enforcement officers(quotation omitted) Hutchison v. Prudential Ins. Co. of Am.,
Inc., 645 So. 2d 1047, 1049 n.4 (Fla. 3d DCA 199djeting an argument that the PWA requires

a threat to"the health, safety, or welfare of the public at |drges opposed to some lesser
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component of the publi@and reasoning “[f]the statute were given that interpretation, it would
defeat the remedi@lurpose since there would be few, if any, situationghich the statute would
apply”).

The City also argues that Plaintiffs did not disclose information in the masmgeired
under the PWA. The PWA protects employees who, among other thiligdpse mformation on
their own initiative in a written and signed compldiritla. Stat. § 112.3187(7). Because the City
is a local governmental entity, disclosure urtiés provision must be maded‘ a chief executive
officer as defined in [sectiofd7.203(9)Florida Statutes,pr other appropriate local officialld.

8§ 112.3187(6). The PWA also protects employéebo are requested to participate in an
investigation, hearing, or other inquiry conducted by any agency or federal govermtitgtit e
Id. § 112.3187(7).

The parties both focus on the first provision and disagree regarding whethiff®lai
sufficiently alleged that they disclosed information to an appropriataadffidowever, there are
no allegations of “written and signed” complaints to locéicifls in the TAC! Thus, Plaintiffs
have failed to allege that they fall within the category of individuals protegtedebPWA for
disclosing information on their own initiative. Nevertheless, all of the rateREintiffé except
MartinezEck allegethat they were interviewed and gave testimony in an administrative
investigation of McNeil conducted by the Seminole County Sheriff's Office. (D$%.43 (Zorn),

90 (Pooley), 103 (Jordan), 123 (Stein)). Thus, Zorn, Pooley, Jordan, and Stein suffaiegdy

" The only written and signed complaintieged are EEOC I@arges and the Complaint in
this lawsuit. Neither suffice under the PWA because they were not made to fimtalsoQuintini
v. Panama City Hous. AutHl02 So. 3d 688, 688 (Fla. 1st DCA 2012).

8 Plaintiffs concede that any PWA claim IBga may have had is untimely, (Doc. 30 at 20),
and Gilbert has moved to voluntarily dismiss her PWA claim, (Doc. 60 at 1).
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that they engaged in protected activity under the PWA. Martioéztails to allege any protected
activity under the PWA and, therefore, her PWA claim will be dismissed withouidorej
2. Timeliness

The City argues that Plaintiffs’ PWA claims ardiorely. Plaintiffs concede that the PWA
claims were nofiled within the 180day timeframe required, but Plaintiffs assert that, as to Zorn,
Pooley, Jordan, and Stein, the PWA claims relate back to the prevideglComplaints. As
discussed previouslythe allegations of retaliation were sufficiently provided in the SAC.
However, nonef the Complairgfiled in this caserior to the TACcontainany allegations that
any of the Plaintiffs participated in the administrative investigation of McNsikeforth above,
Plaintiffs have failed to allege that any of their complaints about McNeil's behaere made in
writing and signed. Therefore, as currently alleged, the only protectedtyacipon which
Plaintiffs can assert a PWA claim is their participation in the administrative inuestigéhus,
such participation is a key fact with regard to the PWA claims and it was ngedlée even
alluded to inany of the previous iterations of the Complaint. Thus, Plaintiffs’ PWA claims, as
currently asserteddo not relate back. Nevertheless, to the extent Plaintiffs can allege that the
disclosure of information was in a signed writboga local officia) they may renew their relation
back argument if necessary.

In addition, the City asserts that Plairgiffailed to allege that they exhausted the
administrative remedies with regard to the PWA. The PWA only requires exrausti
administrative remedies under certain circumstances. The City does not thssethose
circumstances exist, only that Plainfdfled to allege whether or not they exist and, if so, whether

or not Plaintiffs complied with the administrative requirements. To the extent Plaretifiege
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their PWA claims, they shall include allegations regarding the exhaustion of isitlative
remedies’

C. Negligent Supervision and Retention

The City asserts that it is immune from Plaintiffs’ negligence claim because Forida’
waiver ofsovereignmmunity exempts the state and its subdivisisam being held vicariously
“liable in tort for the acts or omissions of an officer, employee, or agent committiedasting
outside the course and scope of her or his employment or committed in bad faithroaligtous
purpose or in a manner exhibiting wanton and willful disregard of human rights, safety, or
property.” Fla. Stat. 8 768.28(9)(a).

The City is correct that Plaintiffs’ claim for negligent supervision andhtiete (Count VII)
asserts that McNeil was acting outside the course and scope of his empldipuen8q 182).
However, the claimsi not attempting to hold the City vicariously liable for McNeil’s tortious
conduct. Instead, the claim is based on alleged direct negligence by the Qipgmising and
retaining McNeil.City of Boynton Beach v. WeisB20 So. 3d 606, 610 (Fla. 4th DC013)
(“IN]Jegligent supervision and retention claim[s] involve[] the direct negligeoicthe City");
Watson v. City of Hialealb52 So. 2d 1146, 1148 (Fla. 3d DCA 1989) (“By its very nature, an
action for negligent retention involves acts which are not within the course apé st
employment and allows recovery even when an employer is not vicariously tiader the
doctrine of respondeat superior.” (emphasis omittegy;alsdallory v. O'Neil, 69 So. 2d 313,

315 (Fla. 1954) (noting that negligent supervision and retention “is grounded on negligdmece of t

defendanfemployer]in knowingly keeping a dangerous servant on the premises which defendant

° Because Plaintiffs’ PWA claims are being dismissed, the Court declinesresadhe
City’'s argument regarding compensatory damnsadfet is necessary based on Plaintiffs’ amended
pleading, the City may reassert its argument.
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knew or should have known was dangerous and incompetent and liable to do harm to tHe tenants
and does notstate a cause of action based ondbetrine of respondeat superiorAccordingly,
the City’s sovereign immunity defense fails.

D. Negligent Infliction of Emotional Distress

The City moved to dismiss Plaintiffs’ Negligent Infliction of Emotional iss (NIED”)
claim, arguing that it had immunity under Florida’s Workers’ Compensation ldwhahPlaintiffs
failed to state a claim. In response, Plaintiffs move to “withdraw” their N¢EB&Dns “subject to
the right to seek leave to amend to reassettould discovery yield additional facts supporting
the claim.” (Doc. 30 at 29). Accordingly, Plaintiffs will be permitted to amendl'h@ to omit
the NIED claim. To the extent that Plaintiffs seek to reserve some right t@ntethes claim,
Plaintiffs can file a motion for leave to amend if they determine an amendment is necessary. The
Court makes no rulings regarding whether Plaintiffs would be granted such leave.

V. MCNEIL’SMOTION TO DismIsSs

A. Common Law Harassment

At the outsetMcNeil argues that Plaintiffs’ common law claims are actually claims for
workplace harassment. However, simply because some of the actions complanedriad in
the workplace does not transform Plaintiffs’ claims into ones of harassmentifBlatommon
law claims will be addressed as pleaded.

B. Sovereign Immunity

McNeil asserts that he is immune from suit with regard to Plaintiffs’ invasion adqyriv
and assault claims. Section 768.28(9)(a), Florida Statutes, provides:

No officer, employee, or agenif the state or of any of its
subdivisions shall be held personally liable in tort or named as a

party defendant in any action for any injury or damage suffered as a
result of any act, event, or omission of action in the scope of her or
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his employment ofunction, unless such officer, employee, or agent
acted in bad faith or with malicious purpose or in a manner
exhibiting wanton and willful disregard of human rights, safety, or

property.

McNeil argues that Plaintiffs have failed to allege that he actdxhdnfaith or with malicious
purpose or in a manner exhibiting wanton and willful disregard of human rights, safety, or
property.

As Plaintiffs acknowledge, they did not use those specific “magic words,” but bades on t
facts asserted in the TAQ@ proved,a reasonable jury could certainly conclude that McNeil acted
with the requisitebad faith,malicious purposeor in a manner exhibiting wanton and willful
disregard of human rights, safety, or propeAgcordingly, the claims against McNeil, at this
stage, will not be dismissed on the basis of sovereign immunity.

C. Invasion of Privacy and Intentional Infliction of Emotional Distress

Plaintiffs Zorn, Gilbert, Jordan, and Stein assert claims of invasion of praratylED
against McNeil. Under Florida law, the tort of invasion of privacy encompassesdategories
of actions.SeeJews For Jesus, Inc. v. Rg§97 So. 2d 1098, 1115 (Fla. 2008)Istate Ins. Co.

v. Ginsberg 863 So. 2d 156, 162 (Fla. 2003). At issue here is the category of intrusion, which is
defined as “physically or ettronically intruding into one’s private quartér&insberg 863 So.

2d at 162(quotation omitted)Further,“the intrusion must be highly offensive to a reasonable
person” Oppenheim v. I.C. Sys., In695 F. Supp. 2d 1303, 1309 (M.D. Fla. 2010).

“[T]o state a cause of action fptED] , the plaintiff must demonstrate that: 1) the defendant
acted recklessly or intentionally; 2) the defendant’s conduct was extreme aageous; 3) the
defendant’s conduct caused the plairgig#motional distress; and 4) plaintiff's emotional distress
was severe.Johnson v. Thigpe’88 So. 2d 410, 412 (Fla. 1st DCA 2001). To satisfy the second

factor, the defendant’s conduct must be “so outrageousanactier, and so extreme in degree, as
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to go beyond all possible bounds of decency, and to be regarded as atrocious, and utteablentoler
in a civilized community.’'Metro. Life Ins. Co. v. McCarspAd67 So. 2d 277, 2439 (Fla. 1985).
1. Zorn

Viewing the facts in the light most favorable to Zorn, she states a causeaoof fact
invasion of privacyand IIED. Zorn alleges that McNeil inundated her for eighteen months with
sexually explicit phone calsincluding McNeil engaging in sexual acts while on theng—and
text messages containipgrnographic photograplend videos of McNeil, including videos of
McNeil masturbatingZorn further alleges that she received these calls and messages while at
homeand, taking all inferences in favor of Zorn, that McNeil knew she was at home when he
initiated them Thus the first aspect of invasion of privacy is satisfigibrn alleges that McNeil
electronically intruded into her home, which is certainly “privaterigus.™°

The parties dispute whether a plaintiff must also allege conduct sufficieatisty ghe
IIED outrageousness standard in order to state a claim for invasion of privacyioialty,
McNeil argues that Zorn’s IIED claim should be dismissed leeé fails to allege facts sufficient
to satisfy the outrageousness standard. The Court disagfees has alleged sufficiently
outrageous conduct by McNeil. For this reason, the Court need not determine whether invasion of
privacy requires a lesser stkand.

Although Florida courts have been “hesitant to find sufficiently outrageamduct based
solely on alleged acts of verbal abuse in the workplatghhson 788 So. 2d at 413, Zorn’s
allegations reach beyond mere verbal harassment in the workplatedl\\ Zorn’s allegations

assert that McNeil continued his harassment of Zorn while she was in the pfaeyhome,

10 To the extent Zorn is alleging invasion of privaayd IIEDfor McNeil monitoring her
and contacting her while she was at work, thoggations fail to gte a claim for the same reasons
as Gilbert’s claims discussed below
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constantly sending her unwanted pornographic photos and videosakimdyxplicit phone calls
when she did not respond to those messafydditionally, McNeil's harassment, as alleged,
involved particularly vulgar content that went beyond verbal harassment. Accordaighg the
facts in the light most favorable to Zorn, she has stated a claim for invagionaxfyand [IED
against McNeil.
2. Gilbert

Unlike Zorn’s allegations, Gilbert fails to state a claim for invasion of pyiea¢dlED. The
only allegations regarding Gilbert that could be construed to have occurretbdbtsiworkplace
are the allegations that McNeil sent her textssages. (Doc. 3 | &) However, the content of
these messages are alleged to include “general questions about what she waasdeglgas
asking “if he could take out her and her daughter for dinner, ice cream/@fc.Eyen assuming
these messages were sent to Gilbert while she was in a private place, suchasdjesuch
conduct does not meet the level of offensiveness required to state a claim for invasioacyf
or lIED. Oppenheim695 F. Supp. 2d at 13680 (determining that “annoyingnd bothersome”
debt collection phone calls made up to six times per day for approximatedymbrehs “did not
rise to the requisite level of outrageous and unacceptable conduct contemplated byahe tort
invasion of privacy”); Stoddard v. Wohlfahrt573 So. 2d 1060, 1061 (Fla. 5th DCA 1991)
(determining that two voicemails that “included the words, “You're mine,’ iffiteecall and, in
the second call, an invitation to [the plaintiff] to perform a sexual act on tlee’sgerson” failed
to allege a&tions “so indecent and outragebas to state a claim for invasion of privacy)

The allegations of McNeil's actions at werkthat he spent extensive time at her desk

making her feel uncomfortable, went “into her office when she was[ not] thereosmellthe
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remnants of her scent,” and left voicemails on her office phone saying “that hdruatlilsleep
and wanted to hear her soothing voieadlso fail to state a claim for invasion of privamyllED.

As to invasion of privacyGilbert has not allegd that, in doing these things, McNeil
intruded into a private place. Generally, there is no expectation of privaaywatrkplace
Ginsberg 863 So. 2dt 162 (noting that invasion of privacy requiregusion“into a ‘place’in
which there is a reasonabexpectation of privacy” and determining that the defendant’'s sexual
harassment at the plaintiff's workplace failed to state a clddenn v. Florida E. Coast Ry. Co.
No. 974403CIV, 1999 WL 816811, at *§S.D. Fla. July 21, 1999) (“[T]here is usualp
intrusion upon seclusion when a plaintiff is in a public place, such as her workplaee.’§iso
Spilfogel v. Fox Broad. Cp433 F. App’x 724, 727 (11th Cir. 2011) (“Florida law explicitly
requires an intrusion into a private place and not mere\aiprivate activity.”). Further, Gilbert’s
allegations do not implicate the sort of unique circumstances necessary to fititethavas a
reasonable expectation of privacy in a public pl&=e, e.g.Vernon v. Med. Mgmt. Assacof
Margate, Inc, 912F. Supp. 1549, 1561 (S.D. Fla. 199@pking up ceworker’s skirt); Stockett
v. Tolin 791 F. Supp. 1536, 1556 (S.D. Fla. 1992) (malevorker entering ladies’ restroom).

As to IIED, these allegations fail to go beyond the verbal harassment in thplacer
necessary to satisfy the outrageous conduct requirement for 3&#o0ggin v. Higgins8:13
cv-2068-T-2£AJ, 2013 WL 6244536, at *2 (M.D. Fla. Dec. 3, 2013) (noting that for an IIED
claim based on sexual harassment in the workplace, the plaingff alege “offensive, nen
nedigible physical contact . . . coupled with persistent verbal abuse and threatsl@ition”
(quotingVernon 912 F.Supp.at 1559)) see alsd?onton v. Scarfonet68 So2d 1009, 1011 (Fla.

2d DCA 1985) (determining that the defendant’s “utterances” made while at work, which were
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“designed to inducghe plaintiff] to join with him in a sexual liaisdrwere insufficient to state a
claim for IIED).
3. Jordan and Stein

Jordan and Stein both allege that McNeil intruded into their offices and posedl stuffe
animals in sexual positionand that heemoved key$from Stein’s office, and otherwise tampered
with and vandalized Stein’s desk. All of these things occurred in the workplace and 8&iher
nor Jordan have alleged any unique circumstances to indicate that they had ableasona
expectation of privacy.

Additionally, while the actions of McNeil were certainly distasteful, they failde to the
level of offensiveness necessary to state a clainlE@y. See Benn1999 WL 816811 at *1, 9
(determining that a eworker placing “a dildo . . . on the [plaintiff's workstation]” failed to allege
acts that “went beyond all possible bounds of decgncy”

4, Pooley

Pooley alleges a claim for [IEBut not for invasion of privacy. Pooley’s claim is based on
verbal harassment and retaliation in the workpla8eeDoc. 3 1 7#92). Pooley fails to allege
actions by McNeil that are sufficiently outrageous to state a claim for BeB.ay v. Roux Labs
Inc., 379 So.2d 451, 452 (Fla. 19DCA 1980) (holding that the use ofhtimiliating language,
vicious verbal attack$and]racial epithetsin a work environment was insufficient to state a claim
for IIED).

D. Assault

Plaintiffs Zorn, Daley, Gilbert, Jordan, and Steineaisslaims of assault against McNeil.
Again, only Zorn states a claim. “An ‘assault’ is an intentional, unlawful offeogporal injury

to another by force, or exertion of force directed toward another under suamstiaoces as to
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create a reasonabledr of imminent peril.’'Sullivan v. Atl. Fed. Sav. & Loan Ass’ 454 So2d
52, 54 (Fla. 4th DCA 1984xiting Lay v. Kremer411 So. 2d 1347, 1349 (Fla. 1st DCA 1982)
“[M]ere words do not constitute an assaultdy, 411 So. 2d at 1349ijt must be preised upon
an affirmative act-a threat to use force, or the actual exertion of forSellivan 454 So. 2d at
54.

Plaintiffs allege that McNeil created an environment of unease due to hisssigg,
harassing behavior and his “erratic displays of tenamel rage’ (Pls.” Resp. to McNeil Mot.
Dismiss,Doc. 27 at 17). Gilbert alleges that McNeil stood close to her and commented many
times on how good she smelled, which made her feel uncomfortable. Daley sinlidgydg ahat
McNeil would make comments ragling how “how nice she or her uniform looked.” Plaintiffs
do not point to any specific incidents with regard to Jordan and 8tiimgon general allegations
of McNeil's threatening manner. None of these allegations sufficiersgblish that McNeil
created a reasonable fear of imminent p&eleLawrence v. WaMart Stores, Inc.236 F. Supp.
2d 1314, 1336 (M.D. Fla. 200ranting summary judgment on the plaintiff's assault clatmere
the defendant made statememetferencing shooting African Ameansbutwherehe “had no gun
at the time, nor any mechanism to hdthre African Americanplaintiff]”); Johnson v. Brooks
567 So. 2d 34, 35 (Fla. 1st DCA 1990) (determining, under the nearly identical crinsiaalt as
definition, that serious threats made over the phone, without naleg to establish that the
defendant did any act which created a w#llunded fear inthe plaintiff] that violence was
imminent); c.f. Martinez v. Pavex Corp3:03CV-1197-T27, 2006 WL 182343t *8 (M.D.
Fla. June 30, 2006) (determining that there was sufficient evidence for a reasonabetpers
determine that the defenddidirected overt acts towards [the plaintiffs] which created a-well

founded fear that violence was imminenthere the dfendant:*jumped on the ledge of [a
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plaintiff's] truck” and screamed at the plaintiilose to his face,” “smashed his hard hat on the
ground and grabbed a shovel from the backagblaintiff's] truck,” andheld theshovel in a
threatening wayas thou@) he was going to hit one of the plaintiffs, and actually fat phaintiff's
vehicle with theshove).

Thus, the assault claims of Daley, Gilbert, Jordan, and Stein are due to be dismisse
However, because Plaintiffs assert that they can abeigitional overt acts oMcNeil that
constitute assaulthe dismissal of these assault claims will be without prejudice. Daley, Gilbert,
Jordan, and Stein will be permitted to amend their assault claims.

Zorn, on the other hand, alleges that, along with McNeil's threatening behasithmew
an object at her. This is sufficient to state a claim for assaedilLay, 411 So. 2d at 13489
(overturning a directed verdict on the plaintiff's assault claim where thediefés “appearance
of rage” was coupkt with a twehanded shove). McNeil's argument that Zorn’s allegations are
contradicted by her deposition testimony is inappropriate at this stage in the litigation

E. Section 1983 and ADEA

McNeil asserts that Plaintiffs§ 1983 claims based on age discriation must be
dismissed because the ADEA is the exclusive remedy for age discrimiffdteEleventh @rcuit
has yet to address this isstewever, the Eleventh Circuit recently noted that “the majority of
Circuit Courts of Appeal to address the issue have ruled that the ADEA prethiedding of age
discrimination claims under section 198Buva v. Bd. of Regents of the Univ. Sys. af GF.
App’x—, No. 1544752, 2016 WL 3454155, at *2 (11th Cir. 201{&)llecting casesMoreover,

in Paterson vWeinbergey 644 F.2d 5215th Cir. 1981), which i®inding precedent! the court

11n Bonner v. City of Prichard61 F.2d 1206, 1209 (11th Cir. 1981), the Eleventh Circuit
adopted all decisions of the former Fifth Circuit that were decided befcieb€ 1, 1981, as
binding precedenPatersonwas decided on May 8, 1981.
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held that the ADEA wasthe exclusive remedy for age discrimination in federal employinieht.
at 524. In doing so, the Court reasoned “by establishing the ADEA’s compnrehenkeme for
the resolution of employee complaints of age discrimination in federal emplogy@@mgress
clearly intended that all such claims of age discrimination be limited to the righfs@retiures
authorized by the Actld. at 525.

Plaintiffs have failed to explain whthe reasoning iRPatersonwould not apply equally to
this caseSee Collins v. Fultont@. Sch. Dist.No. 1:12-CV-1299-ODE-JSA, 2012 WL 7802745,
at *23 (N.D. Ga. Dec. 26, 2012) (“AlthoudPatersonlimited its holding to age disionination
claims brought by federal employees, lower courts in this circuit haeaded its ruling to cover
claims brought by public employees at the state and local leveds€)alsacCommitte v. Bd. of
Trs. of the F&. State Univ, 4:15cv228MW/CAS, 2016 WL 4942044, at =34 (N.D. Fla. Aug. 26,
2016),(discussing at length the relevant case law and recommending dismissaplafintiff's 8
1983 claims because the ADEA provides the exclusive remedy for age distianjiadopted
2016 WL 4942015 (N.Drla. Sept. 15, 2016). Accordingly, Plaintiffs’ § 1983 age discrimination
claims will be dismissed.

VI. MOTION FOR A MORE DEFINITE STATEMENT

The City and McNeil each seek to dismiss certain claims, arguing that theytuea
shotgun pleading and that they cannot be answered without causing préjhé®se.arguments
are more accurately analyzed as seeking a more definite staté@®esd.g, Doc. 10 at 22 (“The
City cannot . . . prepare an appropriate response to the allegations.”);dd@2('dt is impossible
for McNeil to discern the precise constitutional theories that are beinghfedsainst him)).

A. Legal Standard

“A partymay movefor a moredefinite statemenbf a pleadingo which a responsive
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pleadings allowedbutwhichis sovague oambiguoughatthepartycannoteasonably prepare
aresponse.Fed.R. Civ. P. 12(e).“[l]n thefederalsystem,. . . motionsfor a moredefinite
statemenarenotfavored™” and“shouldrarelybegranted.Fosterv. DeadRiverCauseway, LC,
No. 6:14¢v-688-0Orl-37KRS,2014WL 4059899at*2 n.2 (M.D. Fla. Aug. 15, 2014) (quoting
EyeCarelnt’l, Inc. v. Underhill, 92F. Supp. 2d 1310, 131@A.D. Fla. 2000)).“A motion for
a moredefinitestatementvill only berequiredwhenthepleadings sovagueor ambiguoushat
the opposingparty cannot respondeven with a simple denial, in good faith or without
prejudiceto himself.” Campbellv. Miller, 836F. Supp. 827, 832M.D. Fla. 1993) (quotation
omitted).
B. Public Records ActClaims
The City makes technical arguments regarding Plaintiffs’ failure tafsyadly plead that
they made a request for public records and whether or not the cell phone and computiy allege
containing public records were Gitgsued or personal. While Plaifg assert the current
allegations are sufficient, they note that they can clarify any ambid@gtyause Plaintiffs are
going to be permitted to file an amended pleading, they will be permitjgléad their Public
Records Actlaim with more clarity.
C. Counts XVI through XIX
The City also asserts that Counts XVI through XIX should be dismissed as a shotgun
pleading. Specifically, the City asserts that it cannot reasonably prepare a responssebeca
Plaintiffs improperly cemingle claims Specifically,each of the referenced Counts is asserted by
more than one Plaintiffand each Plaintiff's claim is based on a separate and distinct set of
circumstancesThe City does not argue that it cannot discern which facts form tige dfasach

Plaintiff's claim, only that each Plaintiff should hawed a separate clainHowever, the TAC
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clearly separates the facts by each Plaintiff, making it obvious which facteiagedsserted by
which Plaintiff. Accordingly, the City’s Motion to Dismiss with reédao Courts XVI through XIX
will be denied!?
D. Counts XXI through XV
McNeil makes the opposite argument as that of the-Gagch Plaintiff alleges § 1983
claims against McNeil in separate counts, but they incorporate all of theialfadlegations.
McNeil assertshat this makes it impossible for him to decipher what facts Plaintiffs actually rely
on in support of their § 1983 claims. Although the Complaint is otherwisedvadted and clear,
the Court understands McNeil's difficulty in fully understanding whatt$ Plaintiffs rely on in
their 8 1983claims. Accordingly, McNeil’'s Motion to Dismiss, construed as a motion for & mor
definite statement, will be granted, and Plaintiffs will be given the oppoytimihore selectively
reference the specific factsiesl on in support of their 8§ 1983 claims.
VIl.  CONCLUSION
In accordance with the foregoing, itGRRDERED andADJUDGED as follows:
1. William McNeil's Motion to Dismiss and/or Motion for More Definite Statement
(Doc. 9) isGRANTED in part andDENIED in part.
a. The claims for IIED asserted by Pooley and SteinCd&MISSED with
prejudice.
b. The claims for Invasion of Privacy asserted by Gilbert, Jordan, and Stein

areDISMISSED with prejudice.

1270 the extent the City asserts that Plaintiffs have failed to state a claim in Counts XV
through XIX, the City merely makes a passing statement that Plaintiffs “faitetbtpuately allege
the dements of this cause of action.” (Doc. 10 at 24). The City does not expand on this statement
or cite any authority. The Court will not develop arguments on the City’s behalf.
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c. The claims for assault asserted by Daley, Gilbert, Jordan, and Stein are
DISMISSED without prejudice. To the extent these Plaintiffs can assert
overt acts by McNeil that created a reasonable fear of imminent peril in
accordance with this Order, they may amend their claims.

d. To the extent Plaintiffs’ § 1983 claims are based ga& discrimination,
those claims arBISMISSED with prejudice.

e. Counts XXI through XV ardISMISSED without prejudice. Plaintiffs
may amend their claims to more specifically state the bases of their § 1983
claims against McNeil.

f. McNeil's Motion isDENIED in all other respects.

2. The City of Casselberry’s Motion to Dismiss (Doc. 106RANTED in part and
DENIED in part .

a. Plaintiffs’ PWA claimsfail to state a claim.

I. To the extent Plaintiffs fail to allege that they disclosed information
on their own initiative “in a written and signed complaint,” the PWA
claims areDISMISSED without prejudice. Plaintiffs may amend
their PWA claims to the extent they can sufficiently allege written
and signed complaints.

ii. To the extent the PWA claims are based on their participation in the
administrative investigation, the PWA claims are tibaered and
DISMISSED with prejudice.

b. Plaintiffs’ Negligent Infliction of Emotional Distress ains are

DISMISSED without prejudice.
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c. Plaintiffs’ Public Records Act claim i®ISMISSED without prejudice.
Plaintiffs may amend their Complaint to-peead this claim with more
clarity.

d. The City’s Motion iSDENIED in all other respects.

3. The Notice of Voluntary Dismissal (Doc. 60) filed by Karen Gilbert, tolesl as
a Motion to Dismiss under Rule 15(a),GRANTED. Insofar as Gilbert alleges
claims in Counts Ill, 1X, and XllI, they alelSMISSED without prejudice.

4. On or before October 13, 2016 Plaintiffsmay file a Fourth Amended Complaint
in accordance with this Order. Plaintiffs should carefully consider thisr@rae
the merits of their amended claims. Given the stage of this litigation, further
amendment will only be granted upon a showing of goodecau

DONE andORDERED in Orlando, Florida on September 29, 2016.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
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