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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

ALFREDO CRESPIN, OTHMAN
DAHHANE, PAUL FOUGHT,
CONSOLUTA CAMA KINSEY and
ROBERT SHEEHAN,
Plaintiffs,
V. CaseNo: 6:16-cv-276-Orl|-31DAB
TERRY L. RHODES,

Defendant.

ORDER

This matter comes before the Court without a hearing on the Motion to Dismiss Secqnd
Amended Complaint (Doc. 43) filed by the Defendant, Terry Rhodes, and the response in
opposition (Doc. 45) filed by the Plaintiffs.

l. Background

Florida lawprovidesthat a driver whose license has beaspended may requesther a
formalreviewor aninformal reviewto challenge the suspensiorFla. Stat. § 322.2615(1)(b)(3).
The informal review is conducted by a hearing officer and consists solelgwakavrof any
material submitted by the law enforcementaaf who initiated the suspension and by thieet.
Fla. Stat. § 322.2618). In a formal review, the hearing officer is atsghorizedjnter alia, to
administer oaths, examine witnesses, take testimony, receive evidenssuansubpoenasFla.
Stat. 8322.2615(6)(b). In both tys of hearing, the hearing officer is designatethby
Florida Department of Highway Safety and Motor Vehicles (henceforth, the/*D. Fla. Stat.

§ 322.2615(4), (6)(b).In eithercase, ifthe hearing officedetermineghat the suspension shoulc
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be sustainedhe driver may appeal by filing a petition ferit of certiorari to theCircuit Court.
Fla. Stat§ 322.2615(13)

According to the allegtions of the Second Amended Complaint (Doc. 42) (henceforth
“SAC”), which are accepted in pertinent part as true for purposes of resolvingtdrg motion
the Plaintiffsare Florida residents whodever slicenseshave beersuspended.(SAC at 37).
The Defendant, Rhodeis, the former chief of staff and current executive director of the DMV.
(SAC at 1). As described in more detail belovgtsuspensions occurred after each Plaintiff w
chargedwith driving under the influence (“DUI"), refusing to take a blood alcdénél test, or
both (SAC at 37).

The Plaintiffscortendthat the formal/informal reviewrocedure sdbrth in Fla. Stat.

§ 322.2615 does not provifle a constitutionally adequate pagtprivation hearing Because of
this, they argue thah suspending their licensegbe DMV violatedtheirright to due process.
(SAC at 2). They bring the instant casea putative class actiehpursuant to 42 U.S.C. § 1983
In Count I, which is brought against Rhodes in her official capabiyPlaintiffs seek a
dechratory judgment that the DMV’s licenseaspension procedures are unconstitutior(®@AC
at25-26. In Count I, the Plaintiffs seek damages from Rhodes in her individual capacity.
(SAC at B). By way of the instant motion, Rhodes seeks dismissal of both counts.

. Legal Standards

A. Motion to Dismiss

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain statentbatabdim
showing that the pleader is entitled to relief” so as to give the defendartiee af what the
claim is and the grounds upon whitlests,Conley v. Gibson355 U.S. 41, 47, 78 S.Ct. 99, 103

2 L.Ed.2d 80 (1957)verruled on other groung8ell Atlantic Corp. v. Twomblg50 U.S. 544,
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127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A Rule 12(b)(6) motion to dismiss for failure to st
claim merely tests the sufficiency of the complaint; it does not decide the merits aséhe c
Milburn v. United States’34 F.2d 762, 765 (11th Cir.1984). In ruling on a motion to dismiss
the Court must accept the factual allegations as true anduwetisér complaint in the light most
favorable to the plaintiff. SEC v. ESM Group, Ind35 F.2d 270, 272 (11th Cir.1988). The
Court must also limit its consideration to the pleadings and any exhibitseattdereto. Fed. R
Civ. P. 10(c)see also GSWnc. v. Long County, Ga999 F.2d 1508, 1510 (11th Cir. 1993).
The plaintiff must provide enough factual allegations to raise a right to rebgtdhe
speculative levelfwombly,550 U.S. at 555, 127 S.Ct. at 1966, and to indicate the preseiee
required elementdyatts v. Fla. Inf’Univ., 495 F.3d 1289, 1302 (11th C2007). Conclusory
allegations, unwarranted factual deductions or legal conclusions masqueradutg adlfaot
prevent dismissal.Davila v. Delta Air Lines, In¢.326 F.3d 1183, 1185 (11th Cir. 2003).

B. Section 198&nd Due Process

42 U.S.C. § 1983 provides a private cause of action for “the deprivation of any rights
privileges, or immunities secured by the Constitution and laws” of the United Statayone
acting “under color of any statute, ordinance, regulation, custom, or usagg,stée or
Territory or the District of Columbia.”The Due Process Clause provides that certain substan
rights—life, liberty, and property cannot béaken awayexcept pursuant to constitutionally

adequate proceduresSege.g., Cleveland Bd. of Educ. v. LouderpdlfO U.S. 532, 541 (1985).

The United States Supreme Court has held that the Due Process Clause applies tovdiedepf

of a driver’s license bg date Accordingly, such licenses “are not to be taken away without t
procedural due process required by the Fourteenth AmendmBel!”v. Burson402 U.S. 535,

539 (1971). However, due process does not require that a state provide an evidentieny hea
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before suspension or revocation, so lonicanseholdersare givensufficient notice and
opportunity to be heard podeprivation. Id.

1.  Analysis

Each Plaintiff is a resident of the Middle District of Florida, except for dates&insey,
who resides in the Northern District. The SAC does not provide dates as to wherireny of
suspensions occurred, except that all occurred within the four years precediiggio¢ the
Second Amended Complaint. Each Plaintiff contends that his or her license was edspend
without due pocess of law; however, each presents a slightly different factual scenario:

¢ Alfredo Crespin had his license suspended for one year after he refused a blo
alcohol level breath test and was criminally charged with DUI. (SAC ats).
declined both thenformal and formal review hearings before a DMV hearing
officer. (SAC @ 4). He intends to apply for reinstatemenhisflicense
following the expiration of the suspensiofSAC at 4).

e Othman Dahhane had his license suspended after being charged with( ®AC.
at 4). The DUI dhargewas later dismissedbut Dahhane’s license was not
reinstated. (SAC at 4). Dahhanesought review of his suspensiahaformal
review hearing (SAC at 4). The suspension was upheld. (SA at Hahhane
thenfiled apetition for writ of certiorari to the Circuit Coustshich affirmed the
decision of the hearing officer(SAC at 45). Dahhanehen filedan appeal to the
District Court of Appealwhich affirmed the decision of the Circuit Caur(SAC
at5). [hhanalso intends to apply for reistatement of his license after the

suspension concludegSAC at 5).
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The Plaintiffs who declinetb pursue either a formal or informal review allege that they
did so out of a belief that the DMV-appointed hearing officer would not be a “fair, iralpant
unbiased arbiter” and that the hearings “lacked adequate procedural due progessdsaénd a
fair and meaningful appellate review.” (SAC aft Those who did pursue such hearings
allege that the hearing officers were not fair and impartial and that the hdadked adequate

due process safeguards and meaningful appellate review. (SAC atAsife from implying

Paul Fought also had his license suspended after being charged with DUC.

at 5). Fought declined to pursue a review of the suspension and intends to spek

reinstatement of his license after the suspension concludes. (SAC at 5).

Consoluta Kinsey was charged with DUI and with refusing a blood alcohol levgl

test! her license was suspended. (SAC at 6). Kinsey went through a formal

review hearingbut the suspension of her license was affirmed. (SAC at 6). $he

did not appeal that decision to the Circuit Court. (SAC atldnsey’s license
has been reinstated, but the DMV has threatened to suspend it again unless §
“provides a certification from a medicabctor that she is not subject to panic or

anxiety attacks that render her unable to operate a motor vehicle.” (SAG.at 6

he

Robert Sheehan refused a breath test and was charged with DUI, resulting in|the

suspension of his license. (SAC at 7). He pleaded no contest to reckless dijiving

in exchange for the State dropping the DUI charge. (SAC at 7). He detine
seek review of his suspension and intends to pursue reinstatement after the

suspension runs its cours€SAC at 7).

! Kinsey contends that she attempted to take the test but was unable to produciats
breath sample. (SAC at 6).
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that the hearing officers could not be unbiased because they were appointed bywthéM
Plaintiffs do not provide any specifics regarding the hearings. Forpeatiney do not identify
any due process safeguards that should have been employed, and they do not explain how
ability to file a petition for certiorari with the Circuit Court does not constitute mghanin
appellate review.

A. Count |- Section 1983 Declaratory Relief

In their first count, asserted pursuant to 42 U.S.C 81B@3laintiffs seek a declaratory
judgment against Rhodes in her official capacity. More particularly, thatiftaseek a
declaration “that the practices and procedures constituting practices aedysesc|sic] of the
[DMV] undertaken by Rhodes under color of state law deprived Plaintiffs and otimdiexlgi
situated of property rights protected under the Fifth Amendment in violation of the gearvante
procedural due process under the Fourteenth Amendment.” (SAQE).2RRhodes makes
several arguments in favor of dismissal of this count, inclutiagthe Plaintiffs lack standing to
proceed on such a claim. Becatlseissue of standing implicates the Cigubject matter
jurisdiction, it must be addressed as a threshold maeeg e.g, National Parks Conservation
Assn v. Norton 324 F.3d 1229, 1242 (11thrC2003).

To establish standing under Article Il of the United States Constitutionfyarpast
demonstrate three things: firgthat is referred to as an “injuig-fact”; second, a causal
connection between that injumy-fact and the challenged action of the defendant; and third, th
the injury will be redressed by a favorable decisidujan v. Defenders of Wildlif&04 U.S. 555,
560-61 (1992). In additioio meet the Article 11l standing requirement when a plaintiff is

seeking injunctive or declaratory relief, a plaintiff must allege facts fromhahappears there is

the
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a substantial likelihood that he or she will suffer injury in the futukéalowney v. Federal

Collection Deposit Groupl93 F.3d 1342, 1346 (11th Cir. 1999) (citations omitted).
Consistent with the “cases” and “controversies” requirement of
Article 111, the Declaratory Judgment Act, 28 U.S.C. § 2201,
specifically provides that a declaratory judgment may be issued only
in the case of an “actual controversySee Emory v. Peelers6
F.2d 1547, 1551-52 (11th Cir.1985Based on the facts alleged,
there must be a substantial continuing controversy between two
adverse parties.Id. at 1552. “The plaintiff must allege facts from
which the continuation of the dispute may be reasonably inferred.
Additionally, the continuing controversy may not be conjectural,
hypothetical, or contingent; it must be real and immediate, and

create a definite, rather than speculative threat of future injuly.”
(internal quotations omitted).

Id. at1347.

The Plaintiffs argue that they possess standing because they sufferedyamifgat—
i.e., the denial of their procedural due process rights in regard to the suspensiondrividuest
licenses-that is traceable to the “statutory framework imposed by thendefdgs [sic].” (SAC
at 67). But while these allegation&ely suffice to establish standing to sue for damages, theg
are not enough to establish standing to sue for equitable r&8e¢.e.g.,City of Los Angeles v.
Lyons 461 U.S. 95, 105-06 (1983) (m= officer’s illegal chokehold “presumably afford[ed]
Lyons standing to claim damages against the individual officers and perhaps #gaCity,” but
standing to seek injunction against chokehold policy “depended on whether he was likelgrtg
future injury from the use of chokeholds by police officers.The Plaintiffs havéailed to allege
facts that make it appear substantially likely that they will suffer injutize future as a result of
theDMV’s allegedly unconstitutional licensgeprivation procedures. Accongj to the
allegations of the Second Amended Complairgppears thanhost of the Plaintiffs- all but
Kinsey— do not even have a driver’s license at this time, and therefore face no riskgof bein

deprived of that license without due process.

y
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As for Kinsey, there is nothing in the Second Amended Complaint to suggest that she faces
a real and immediate threat of having her licenspended so as to be subject to the
formal/informal review procedure of which she and the other Plaintiffs now comp&he has
alleged that DMV ighreatening to suspend her license unébgsproduce doctor’s letter
certifying thatshe is not subject to panic attacks rendering her unable to di8&C 4t 7) But
she has not alleged that she will be unable or unwilling to provide such a letter.

The Plaintiffs have failed to establish their stiaug to seek a declaratory jutdgnt.
Accordingly, Count | will be dismissed.

B. Count II— Section 1983- Damages

In Count I, the Plaintiffs sue Rhodes in her individeegbacity, seeking an award of
damageg. Rhodes also argues that the Plaintiffs lack standing to pursue a damagebul the
Court finds that, for present purpostee allegation that thPlaintiffs were deprived of their due
process rights is sufficient to establsandingto pursue a damages claim.

However, unlike amfficial-capacity claim, which generally represents only another wagy

of pleading an action against the entity of which an officer is an agent, perapaaity sits seek

—

to impose persondihbility upon a government official for actions he or she took under color g
state law. Kentucky v. Grahapd73 U.S. 159, 165 (1985)But there are no allegations in the

Second Amended Complaint that Rhodes, personally, took any action whatsoever, much less that
she affirmatively acted to deny due process todrliese Plaintiffs Thefact thatRhodes ishe

executive director of the agency that (allegedly) violated the Plaintdfsstitutional rightss not

2 The only damages specifically mentioned are feesfpaiginstating of suspended
licenses. (SAC at 26).




enough, on its own, to assert a claim against Rhodes in her individual cdpadiit fact,
however, is all that the Plaintiffs have alleged.

The Plaintiffs have failed to state a claim for damages against Rhodes inivieluedd
capacity. Accordingly, Count Il willédismissed.

V.  Conclusion

In consideration of the foregoing, it is heye

ORDERED thatthe Motion to Dismiss Second Amended Complaint (Docfilk) by
the Defendant, Terry RhodesGRANTED, and the Second Amended Complaint is
DISMISSED WITHOUT PREJUDICE, as setdrth above. If the Plaintiffs wish to file an
amended pleading, they must do so on or before October 6, 2016.

DONE andORDERED in Chambers, Orlando, Florida &eptember 22016.

c/ »
/}/H/L'_%_;, W
GRECORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counself Record
Unrepresented Party

3 Indeed given that the Plaintiffs have nsdt forththe dates on which their suspensions
occurred, and given that Rhodes has only lexecutivedirector of the DMV since 2014SAC at
2), itis not clear that Rhodes wiascharge otheagencywhen the constitutional violationgould
have occurred.




