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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

JAMES EARL JACKSON,

Plaintiff,
V. Case No: 6:16-cv-602-Orl-37KRS
COMMISSIONER OF SOCIAL
SECURITY,
Defendant.
/
ORDER

THIS CAUSE is before the Court on the Complaint (Db filed by Plaintiff James
Jackson pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3), which seeks judicial review of the
Commissioer of the Social Security Administration’s (“Commissioner”) decision denying
Plaintiff's applicatiors for social securitydisablity benefits On July 20,2017, United States
Magistrate Judg&arla R. Spauldingssued a Report and Recommendation (“R&Bgc. 20),
where sherecommends that the Commissioner’s final decision be reversed and remanded for
further proceedings. The Commissioner filedoajection tothe R&R (“Objection,” Doc.21), to
which Plaintiff filed a esponse (“Response,” D&2).

l. L EGAL STANDARD

Pursuant to 28 U.S.C. 8§ 636(b)(1), when a party makes a timely objection, the Court shall
review de novoany portions of a magistrate judge’s report and recommendation concerning
specific proposed findings or recommendations to which an objection is Beslalsded. R.

Civ. P. 72(b)(3)De novoreview “require[s] independent consideration of factual issues based on

the record. Jeffrey S. v. State Bd. of Educ. of State of &6 F.2d 507, 513 (11th Cir. 1990) (per
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curiam). The district court “may accept, rejeat, modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. 8§ 636(b)(1).
. DiscussioN
A. Opinionsof Dr. Youssef Guergues

On referral, Judge Spauldingletermined that the ALJ did not provide a sufficient
explanation for her according “little weight” to the functional capacity asssgsmof Plaintiff's
treating physician, Dr. Youssef Guergu@3oc. 20 at 1415);see also Lamb v. BoweB47 F.2d
698, 703 (11th Cir. 1988) (“Absent a showing of good cause to the contrary, the opinions of
treating physicians must be accorded substantial or considerable weight.Tjic&8lheciudge
Spauldingfound that the ALJ’s reliance awo excerptsfrom Dr. Guergues’sreatment notes
while seemingly disregarding the rest of Dr. Guergues’s extensive, nedssinsufficient to
provide good cause f@iving Dr. Guergues’s functional capacity assessmtlg weight (Doc.

20 at 14—1% In the Objection, th€ommissioneargues thatALJs are not required to discuss in
detail every piece of evidence and each sentence within a particular piecesateVi(Doc. 21

at 2). The Commissionefurther argues that‘the R&R ignores the fact that the ALJ also noted
Dr. Guergues opinion was repudiated by the testimony of a medical expert, orthopedic surgeon
Frank Barnes, M.D., who reviewed the record and opined Plaintiff was riwhitesd as Dr.
Guergues opined.’ld.). The Court rejects tsearguments.

While theALJ is not required taliscuss in detail every piece of evidence, the Alalse
not at liberty to‘focus[] upon one aspect of the evidence and iggijather parts of the record.”
McCruter v. Bowen791 F.2d 1544, 1548 (11th Ci986).But, thisis precisely what ta ALJ did.
Before assigning “little weight” to Dr. Guergues’s opinions, the ALJ diddmxtuss all of the

elements contemplated/ 20 C.F.R. § 416.927(c)6), such as length of the treatmetite
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extent of the treatment relationshgr Dr. Guergues’specialty.In fact, the ALJ failed to discuss
the nature of Plaintiff's treatmeattogether

As JudgeSpauldingpoints out, Dr. Guergues is a board certif@sthesiologiswhose
expertise includes the treatment of pain. Plaintiff has presented @uBrgues for treatment of
chronic backpain for several yearsand has undergonenultiple steroid injectionsafter
unsuccessful attempts at full relief with simple modaljit®sch asnonsteroidaimedications,
opiates muscle relaxants, and theragipoc. 10-16 at 124). During that time, Dr. Guergues’s
treatment notes reflect thBtaintiff has suffered frormumbnessparesthesiadecreased range of
motion, spasms, severe tenderness on palpitatiorpasitive straightegtest (Seee.q, id. at 4,
43, 47,50, 10910, 112). The treatment notes alsdicatethat Plaintiffconsistentlysufferedfrom
“chronic” or “severe” back painn 2014 and 2015(See e.qg, id. at 38, 40, 42, 48, 113Dr.
Guerguesappears tdink Plaintiff's pain and physicaimitations stating: fPlaintiff] suffeqs]
from chronic disabling pain which has caused psychological, socighssetcal impairment (1d.
at107 (emphasis addefd)Because the ALJ failed to discuss much of this evidehappearghat
theALJ selectivelychose to highlighbnly certaimaspects of DiGuergues’sreatment notesvhile
neglecting to addresyidence that could have a significant bearing on Plaintiff's ability to work.

The Court recognizes that tA& J relied on Dr. Barnes opinion asother basis for giving
little weight to Dr. Guergues’opinion. Hbwever,a contradictory opinion by a negxamining,
reviewing physician is insufficient to establish the “good cause” necassarcgord “little weight”
to a treating physician’s opiniohamb 847 F2d at 703; Sharfarz v. Bower825 F.2d 278, 280
(11th Cir. 1987) (The opinions ohonexaminingreviewing physicians. .when contrary to those

of examiningphysicians are entiked to little weight,and standing alone do not constitute
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subgantial evidencg). Accordingly, remand is necessary to allow the ALJ to explain her reasons
for discounting Dr. Guergues’s opinion.
B. Opinionsof Dr. Kollmer and Dr. Malik

Judge Spaulding also found that the ALJ erred by failing to state the weight given to the
opinions of Charles E. Kollmer, M.Cand Vinod Malik, M.D because the “Appeals Council
explicitly directed the ALJ to statedalhweight given to all opinions and explain the weight given
to such opinion evidence(Doc. 20 at 1§quotation omitted) In response, the Commissioner
argues that the ALJ’s failure to state what weight she gave to the opafiibnsKollmer and Dr.
Malik was harmless erro(Doc. 21 at 3). The Court @digrees.

Although some courts have found an Als failure to adhere ittly to an Appeals
Council’'s remand order can constitute a harmless error when substantial evidence sheports t
ALJ’s decisionseg e.g, Rogers v. AstryeNo.06-cv-01258TAG, 2008 WL 850131at*16 (E.D.

Cal. Mar. 28, 2008), the ALJ failure to state with particularity the weight given to Dr. Kollmer
and Dr. Malik is not a harmless error becatls#¢ omissiormakes it impossible for the Coud
determine whether helecision is rational and sugped by substantial evidenceeWinschel v.
Commm’r of Soc Sec,. 631 F.3d 1176, 117@ 1th Cir. 2011)This is especially trugiventhatthe
ALJ also failed tosufficiently explain why she accorded little weight tioe opinionof Dr.
Guergues

C. Useof aCane

Finally, Judge Spauldingoncluded that the Al erred in her residual functional capacity
(“RFC”) assessmerity concludinghat the Plaintiff's use of eane was not medically necessary
at all times.(Doc. 20 at 1#18). Despite the Commissionep®st-hocrationalizations forthe

ALJ’s decision the @urt agreeswith JudgeSpaulding.On March 3, 2015, John Parnell, M.D.
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noted that Plaintiff had been “providédith] a walking cane for assistanteand that it was
“medically necessarjghat] he be permitted to carry it w[ith] him at all times.” (DA€-16 at 54).
Nevertheless, the ALJ failed pooperly considellaintiff's needor acane in th&kRFCassessment
Further, as noted by Judge Spaulding, the ALJ’'s RFC assessment contemplateak jobs t
would require standing and walking up to 2 hours t@at. no vocational expert testimony was
elicited to determine whether there were jobs within the RFC that Plaintiff codtairpevith use
of the cane.Accordingly, this case is due to be remanded on this basis as well.
[11.  CONCLUSION
Therefore, it iORDERED andADJUDGED as follows:
1. The Report and Recommendation (D2@).is ADOPTED andCONFIRMED and
made part of this Order.
2. The Commissioner’s final decision in this casRIEVERSED andREM ANDED
for further proceedings consistent with this Order.
3. TheClerk is directed to enter judgment accordingly and close this case.

DONE andORDERED in Orlando, Florida on September 1, 2017.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
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