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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
RODNEY L. HURD,

Petitioner,
V. CASE NO. 616-cv-688-Orl-37-GJK

SECRETARY, DEPARTMENT OF
CORRECTIONSet al,

Respondents.

ORDER

This cause is before the Court on PetitidRedney L Hurd's Petition for Writ of Habeas
Corpus (“Petition,” Docl) filed pursuant to 28 U.S.C. Section 2254, containing eight grounds for
relief. Respondents filed a Response to the Petition (“Response,”lBoic. compliance with
this Court’s instructions and with the Rules Governing Section 2254 Cases in the Uaiésd St
District Courts. Petitioner filed a Reply to the Response (“Reply,” D&@). No evidentiary
proceedings are required in this Court.

l. PROCEDURAL HISTORY

On January 14, 2011Petitioner wasarrested andharged with: (1l)attempted second
degree murder of a law enforcement officer with a weapon in violation atfo8€782.04(2),
Florida Statutesf2) aggravated battery with a deadly weapon (a motor vehicle) on a law
enforcement officer, in violation of Section 784.07(2)(Blprida Statutes; j3aggravated assault
with a deadly weapon (a motor vehicle) on a law enforcement officer in violatioeabb®
784.07(2)(C) Florida Statutes(4) resisting an officer with violence, in violation of Section

843.01, Florida Statute&) fleeing or attempting to elude a law enforcement officer in violation
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of Section 316.1935(a), Florida Statuté®); driving with a revoked licensas ahabitualtraffic
offender in violation of Section 322.34(5), Florida Statudesl (7) criminal mischief with damage
of more than $200, in violation of Section 80&1)(B)(2) Florida StatutegDoc. 17 Ex. 1 at 27
29, 35-40).

The State dropped the count for criminal mischief (Doc. 17 Ex. 1 at 44d)Petitioner
pleaded guilty to driving with a revoked license at 144). On October 13, 2011, a jury found
Petitioner guilty olggravated assault with a deadly weapon on a law enforcement, oéfsisting
an officer with violence, and attempted voluntary manslaughadesserincluded offense of the
attempted second degree murder chaitdeat 17#185. The trial court sentenced Petitioner to
180 months imprisonment fdyoth theattempted voluntary manslaughter ahé aggravated
batteryconvictions, to run concurrently.

Petitioner appealed; his attorney filed a brief, pursuahiniers v. California386 U.S.
738 (1967), raising the issue of whether the trial court erred in denying Petgiom&ionfor
dismissal(Doc. 17 Ex. 1 at 88902). The Fifth District Court of Appeal affirmeé#iurd v. State
97 So. 2d 239 (Fla. 5th DCA 2012); (Doc. 17 Ex. 1 at 904-05).

On October 11, 2013, Petitioner filed a state petition for writ of habeas corpusl{Doc.
Ex. 1 at 90). The writwas deniedoy the Fifth District Court of Appedlid. at 933), and
Petitioner’s subsequent motion fohearing en banc was also denfetl at 940).

On July 25, 2013, Petitioner filed a motion for poshviction reliefpursuat to Rule 3.850
of the Florida Rules of Criminal Proceduré. @t 942), which he amended on September 19,.2013

(Id. at 9841028. The court struck three of the grounds summarily and struck the remaining nine



grounds with leave to amendld. at 103035). Petiticner filed an amended motion and
subsequentlfiled a supplemental motigias well aanother amended motion and memorandum.
(Id. at 10584070; Doc. 17 Ex. 2 dt-12Q 12835). The trial court denied Petitioner’s claims,
along with Petibner’s subsequent motion for rehearing. (Doc. 17 Ex. 2 at 137-46, 392-97

Petitioner appealed thieenialof his motionfor posteonviction relief. [d. at 307-77; Doc.
17 Ex. 3 at 159). The Fifth District Court of Appealaffirmed the trial court’'sdecisionon
January 26, 2016, and Petitioner's motion for rehearing was denied. (Doc. 17 Ex. 3 at 67, 69).

The presenPetitionwas filed on April 22, 2016. (Doc. 1).

. LEGAL STANDARD

Pursuant to théntiterrorism Effective Death Penalty A¢tAEDPA”), federal habeas
relief may not be granted with respect to a claim adjudicated on the metéteio®urt unless the
adjudication of the claim:

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.

28 U.S.C. 8§ 2254(d). The phrastearly established Federal [aencompasses only the holdings
of the United States Supreme Court “as of the time of the relevantstatedecision.'Williams
v. Taylor 529 U.S. 362, 412 (2000).

“[S]ection 2254(d)(1) provides two separate bases foeweng state court decisions; the

‘contrary to’ and ‘unreasonable application’ clauses articulate independesidertions a federal



court must considerMaharaj v. Sec’y for Dep’t of Corr432 F.3d 1292, 1308 (11th Cir. 2005).
The meaning of the claes was discussed by the Eleventh Circuit Court of Appe&larker v.
Head 244 F.3d 831, 835 (11th Cir. 2001):

Under the “contrary to” clause, a federal court may grant the writ if

the state court arrives at a conclusion opposite to that reached by

[the United States Supreme Court] on a question of law or if the state

court decides a case differently than [the United States Supreme

Court] has on a set of materially indistinguishable facts. Under the

‘unreasonable application’ clause, a federal habeas oy grant

the writ if the state court identifies the correct governing legal

principle from [the United States Supreme Court’s] decisions but

unreasonably applies that principle to the facts of the prisoner’'s

case.
Even if the federal court concludiggt the state court applied federal law incorrectly, habeas relief
is appropriate only if that application was “objectively unreasonalile.'Whether a state court’s
decision was an unreasonable application of law must be assessed in light afrthieefece the
state courtHolland v. Jacksonb42 U.S. 649, 652 (2004) (per curiamf);Bell v. Cong535 U.S.
685, 697 n.4 (2002) (declining to consider evidence not presented to state court in degerminin
whether its decision was contrary to federal law)

Finally, underSection2254(d)(2), a federal court may grantvrit of habeas corpus if the
statecourt’s decision “was based on an unreasonable determination of the facts in light of t
evidence presented in the State court proceeding.” A determination of a isetieamade by a
state court, however, shall be presumed correct, and the habeas petitionevshhb# barden of

rebutting the presumption of correctness by clear and convincing eviGae®arker244 F.3d

at 835-36; 28 U.S.C. § 225)(#).



[Il.  ANALYSIS
Petitioner asserts the following eigitoundsfor relief in the instant petition:

1. Trial counsel for Petitionewas ineffective for failingo call Detective Goode to testify at
trial to corroborate Petitioner’s lack of knowledge that police were presdhe scene.
(Doc. 1 at 9).

2. Trial counsel for Petitioner was ineffective for failing to request a juryuostm on
reckless driving as Eesser included offense of aggravated assault of a law enforcement
officer with a weapon.I¢. at 10).

3. Trial counsel for Petitioner was ineffective for failing to request a juttyuogon on sel
defense for attempted voluntary manslaughter and agghaasault on a law enforcement
officer with a weapon.I¢. at 12).

4. The trial court erroneously reclassified attempted voluntary manslaught8ection
775.087, Florida Statutedd( at 14).

5. The trial court erroneously reclassified aggravated asshallaw enforcement officer to
Section 784.07(2)(c), Florida Statutds. @t 15).

6. Petitioner's sentences fattempted voluntary manslaughter and aggravated assault of a
law enforcement officeexceed the statutory maximunid.(at 16).

7. The trial courerroneously instructed the jury on manslaughter when it failed to instruct on

culpable negligenceld. at 17)?!

1 Although Petitioner phrases the title to Ground Seven as an error of thetnil Retitioner
subsequently states that “counsel’s ineffectiveness in ground[s] 1 thr[ough] cfecffine
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8. The trial court erroneously denied Petitioner's motion for judgment of adguaka

Petitioner abandoned any attempt to commit the chargedsa&{ld. at 19).

A. GroundsOne, Two, Three, and Seven

In groundsOne, Two, Three, and Seven, Petitioner argues that he received ineffective
assistance of coungelviolation of the Sixth Amendment to the Constitution.

In Strickland v. Washingtord66 U.S. 668 (1984), the United States Supreme Court
established a twpart test for determining whether a convicted person is entitled to relief on the
ground that his counsel rendered ineffective assistance: (1) whether opeseirmance was
deficient and “fell below an objective standard of reasonableness”; and (2) whether ¢clentefi
performance prejudiced the deferiskel. at 687-88.

A court must adhere to a strong presumption that counsel’s conduct falls within the wide
range of reasonable professional assistaltteat 68990. “Thus, a court deciding an actual
ineffectiveness claim must judge the reasonableness of counsel’s challenged eoriiadacts
of the particular case, viewed as of the time of counsel’s conddcat 690;Gates v. Zant 863
F.2d 1492, 1497 (11th Cir. 1989)[H]indsight is discounted by pegging adequacy to counsel’s

perspective at the time . . . and by giving a heavy measure of deference to coudgeiangs.”

fairness[] and reliability of the proceeding, undermining any confidence in tbemoet’ (Doc. 1
at 19). Accordingly, the Court will address Ground Seven as a claim for ine¢fasgistance of
counsel.

2 In Lockhart v. Fretwel|l 506 U.S. 364, 372 (1993), the United States Supreme Court clarified
that the prejudice png of the test does not focus solely on mere outcome determination; rather,
to establish prejudice, a criminal defendant must show that counsel’s defepeasantation
rendered the result of the trial fundamentally unfair or unreliable.
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Rompilla v. Beard545 U.S. 374, 381 (2005) (citation and internal quotation marks omitted).
As observed by the Eleventh Circuit Court of Appeals, the test for ineffectigtaase of
counsel:

has nothing to do with what the best lawyers would have done. Nor
is the test even what most good lawyers would have done. We ask
only whether some reasonable lawyer at the trial could have acted,
in the circumstances, as defense counsel acted at trial. Courts also
should at the start presume effectiveness and should always avoid
second guessing with the benefit of hindsi§iticklandencourages
reviewing courts to allow lawyers broad discretion to represent their
clients by pursuing their own strategy. We are not interested in
grading lawyers’ performances; we are interested in whether the
adversarial process at trial, in fact, worked adequately.

White v. Singletary972 F.2d 1218, 122P1 (11th Cir. 1992) (citation omitted). Under those
rules and presumptions, “the cases in which habeas petitioners can propetilyopréve ground
of ineffective assistance of counsel are few and far betw&agérs v. Zantl3 F.3d 384, 386
(11th Cir. 1994).

i GroundsOneand Seven

In Ground OnePetitioner contends that his trial counsel erred by failing to call Detective
Goode to testify at trial. Petitioner urges that Detective Goode’s testimonid vane
corroborated Petitioner’s version of events, including that he did not know the cars swodping i
block his path were police vehicles, that he panicked, and that the unmarked police vehicles di

not use lights or sirens while approaching and attempting to surround Petitioner.



In Ground Seven, Petitioner further challenges that his courseld by not requesting a
jury instruction on culpable negligence for the manslaughter offense.tiofatiargues that
without benefit of the instruction, the jurors were denied a full understanding of theeregnis
to convict Petitioner othatoffense.
Petitioner presented theargumergto the state cougts gounds & and one, respectively,
in his Amended and Supplemental Motions Rast-ConvictionRelief. The court foundhat
“there is no reasonable probability the outcome of the trial would have been diffedeDéetective
Goode testified thafPetitioner] tried to drive away because he panicked. The fact that
[Petitioner]may have panicked would not have precluded thefjam convicting him of these
offenses.” (Doc. 17 Ex. 2 at 142)Thestate courtlso explained that
[Petitioner] was in fact able to submit to the jury that he had no
intention of inflicting death or great bodily harm on Detective
Harrington. In his opg@ng statement, [Petitioner’s trial] counsel
stated that the evidence would show the [Petitioner] had ‘no intent,
whatsoever, to run anybody over.” Defense witness Serita Cyprian
testified that the [Petitioner] ‘did not try to hit that man whatsoever.’
In his closing argument, [Petitioner’s trial] counsel argued that the
evidence showed the Defendant was not trying to run over Detective
Harrington but was trying to flee the scene.

(Id. at 139 (internal citations omitted); Doc. 17 Ex. 1 at 278, 280, 618-19, }07-08

The state court further explained that intent to cause death is ateraentof attempted

second degree murder or attempted voluntaagstaughtertherefore, “submission to the jury of

[Petitioner’s] lack of intent to cause Detective Hagton’s death would not have precluded the

3 See supran.1.



jury from convicting him of those crimes, regardless of whether the jury wasatestron culpable
negligence.(Doc. 17 Ex. 2 at 139B5eeFla. St. Jury Instr. (Crim.) 6.4, 6.6.“[T] he jury was
instructedregarding the lessencluded offense of Attempted Voluntary Manslaughter that the
[Petitioner] could not be convicted of the offense by committing a merelygeaglact. Thus,
had the jury believed that [Petitioner’s] actions were merely negligerduitvave acquitted him
of the offense.” (Doc. 17 Ex. 2 at 139; Doc. 17 Ex. 1 a).764

Additionally, Petitioner “admitted [that] he knew that officers were pregethte parking
lot before the takedown. ...[T]estimony established that Detective Hagton had his lights
activated when he approached [Petitioner’s] truck . . . and was wearing a blagkivd23OLICE’
in five-inch letterson the front.” (Doc. 17 Ex. 2 at 140; Doc. 17 Ex. 2&t, 306, 326, 360, 411,
439, 466, 5383, 53536, 554-5%. And, other testimony “established that there were other paths
of travel that [Petitioner] could have taken to get away.” (Doc. 17 Ex. 2 at 1401D&x. 1 at
299, 336, 350-51, 379-80, 383, 416, 442-43, 458, 470-71).

Although Petitioner asserts that Detective Goode’s testimonydwayve carried a lot of
weightwith the juryandgenerally contends th#tte evidence supports a lesseluded offense
of culpablenegligencethosefactors are not determinativ&eeWhite 972 F.2d at 122Q1. The
trial court determined that defense counsel was not ineffective for the reasonsnsiistedder.
This decision was affirmed hkifie Fifth District Court of AppealgDoc. 17 Ex. 3 at 69).

Deference under AEDPA should be given to the state court’s decidratitioner raised
theseissues in his postconviction motion for relief under Florida Rules of Criminal Procedure

Rule 3.850, the trial court denigdem and the appellate court affirmedPetitioner hasot



demonstratedeficient performancby trial counselnor the existence of a reasonable probability
that the outcome of theial would have been different if his counsel ltatled Detectivesoode
to testify The state court’s adjudication of this claim is not contrary to or an unreasonabl
application ofStrickland or based on an unreasonable determination of the fastzordingly,
Petitioner is not entitled to relief degroundsOneand Seven
il. GroundTwo
In Ground Two, Petitioner contends that his trial counsel erred by failinguestesq jury
instruction on reckless drivingsaa lesselincluded offense of aggravated assault of a law
enforcement officer with a @apon.
Under Florida law,
[u]pon request, a trial judge must give a jury instruction on a
permissive lesser included offense if the following two conditions
are met:(1) the indictment or information must allege all the
statutory elements of the permissive lesser included offense;)and (2
there must be some evidence adduced at trial establishing all of these
elements.
Khianthalat v. State974 So. 2d 359, 361 (FI2008) (citation and internal quotation marks
omitted). “An instruction on a permissive lesser included offense is appropriate only if the
allegations of the greater offense contain all the elements of the lesser ofi@tise evidence at
trial would support a verdict on the lesser offen$#illiams v. State957 So.2d 595, 599 (Fla.
2007).
Petitioner presented this argument to the state court as ground three inemdetinand
Supplemental Motions for Pe€lonviction Relief. The state court foundhat, although

“[rleckless driving is a permissible lesgacluded offense of aggravated assault on a law
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enforcement officer when the alleged deadly weapon is an automobile[,]” theheovaasonable
probability the outcome of the trial would have been different had counsel requestdtica
[c]ourt granted, a jury instruction on reckless driving.” (Doc. 17 Ex. 2 at 141iting the same
testimony described in Ground One above, the state court explained that the ‘®yidssnted
at trial does not support a finding of reckless driving. . . . [Clontrary tatiptedi’s] allegations,
the evidence established that he knew he was being approached by law enforcecees tamidi
intentionally pursued Detective Harrington with his vehicle despite the abilittherwise flee the
scene.”(ld.).

Petitioner contendthat the facts irrefutably support his theory that he was attempting to
evade the unmarked police vehicles and lacked knowledge of police presence. rHoweve
Petitioner’'s argument is not persuasive. The Court conehhadé¢ the state court’s decision to
deny this claim in Petitioner’'s Rule 3.850 motion wasbased on an unreasonable determination
of the facts in light of the evidence presentelor is the state court’s adjudication of this claim
contrary to or an unreasonable applicatioswickland

As with Ground One, Petitioner has not demonstrated deficient performancealby tri
counsel, nor the existence of a reasonable probability that the outcome of the tiddhaxaibeen
different if his counsel had requested a jury instruction on recifegag, and Petitioner is not

entitled to relief on Ground Two.
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iii. GroundThree

In Ground Three, Petitioner argues that his trial counsel was ineffectivfailing to
request a jury instruction on seléfense for the offenses of attempted voluntary magktar and
aggravated assault on a law enforcement offigth a weapon.

Petitioner presented this argument as ground five in his Amended and Supplemental
Motions for PostConviction Relief. The state court found that the evidence at trial, including
evidence establishing that he knew he was being approached by law enforcement dificers
support a finding of selflefense and that there was, accordingly, “no reasonable probability the
outcome of the trial would have been different had counsel requested, and the [clded,ga
jury instruction on self-defense.” (Doc. 17 Ex. 2 at 142).

Petitioner argues that the jury, as the trier of fact, should have been given thempport
to determine the issue of seléfense, based on the substantial evidence adduced at trial on that
defense. However, Petitioner concedes tlwainflicting evidence was elicited at trisdgarding
whether the unmarked police vehicles had their lights on and whether theyheneshicles were
police vehicles. (Doc. 1 at 12).

Under the circuntances presented, Petitioner has not demonstrated that his counsel erred
by not requesting an instruction on se#ffense. And, even if counsel did err, Petitioner has
failed to show that counsel’s representation rendered the result of the trial fumalmanfair or
unreliable. The state court’s adjudication of this claim is not contrary to or an unreasonable
application ofStrickland or based on an unreasonable determination of the facts. Accordingly,

Petitioner is not entitled telief on Ground Three.
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B. GroundsFour, Five, and Six

In GroundsFour, Five, and Six, Petitionahallengs the trial court's application of
Florida’s sentencing laws. In Ground Four, Petitioner argues that the trdurt erred by
reclassifyingthe attemged voluntary manslaughter offense, pursuant to Section 775.087(1)(c),
Florida Statute$, as a level seven offense in the Florida sentencing scheme. Petitioner contends
that reclassificatiomnder Section 775.087(1)(dpes not apply when thlieadly weapo used—
in this case a motor vehielewas an essential element of the crime charged.

Similarly, in GroundFive, Petitioner contends that the trial court improperly reclassified
theoffense ofaggravated assault ofaav enforcement officeunder Section 784.07(2)(c), Florida

Statutes, to a second degree felony. Petitioner asserts that reclassifying the aéfehs level

4 Section 775.087(1)(c) provides:

(1) Unless otherwise provided by law, whenever a person is charged
with a felony, except a felony in which the use of a weapon or
firearm is an essential element, and during the commission of such
felony the defendant carries, displays, uses, threatens to use, or
attempts to use any weapon or firearm, or during the commission of
such felony the defendant commits an aggravated battery, the felony
for which the person is charged shall be reclassified as follows:

(c) In the case of a felony of the third degree, to a felony of the
second degree.

Fla. Stat. § 775.087(1)(c).

5> Section 784.07(2)(c) provides:
(2) Whenever any person is charged with knowingly committing an
assault or battery upon a law enforcement officethe offense for

which the person is charged shall be reclassified as follows:
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of a second degree felony under Section 784.07(2)(c) was imfrepause the assault offense
was already reclassifieonceto the level of “aggravated” assgudt third degree felonygy the
nature of using a deadly weap&@aeFla. Stat. 784.021.

In Ground SixPetitioner argues that his sentences for attempted involuntary manslaughter
and aggravated assault of a law enforcement officer exceed the statutory maxirtinird éegree
felonies permitted by Sections 777.04(4)(d)(3) and 784.021(a), Florida Statlestioner
argues that “attemptedffenses are scordado levels below the comgled offenseand further
contends that the motor vehicle was an essential element of the crimes chargkating
reclassificatiorinappropriate under Section 775.087(1MItimately, Petitioner contends that his
term of imprisonment cannot exceed five years.

“[1t is not theprovince of a federal habeas court to reexamine-statg determinations
on statdaw questions. In conducting habeas review, a federal court is limited to deciding
whether a conviction violated the Constitution, laws, or treaties of the Unitexbs'Sksstelle v.
McGuire, 502 U.S. 62, 67 (1991).Claims Four, Five, and Siaf this Petitionare state law

sentencing challengesand Petitioner presented thdmthe state couxn state lawrather than

In the case of aggravated assault, from a felony of the thiréelegr
to a felony of the second degree. Notwithstanding any other
provision of law, any person convicted of aggravated assault upon a
law enforcement officer shall be sentenced to a minimum term of
imprisonment of 3 years.

Fla. Stat. 8 784.07(2)(c).
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federal law grounds. $eeDoc. 17 Ex. 1 at 10334). Therefore, these claims are not cognizable
in this federal habeas proceeding.

Further, to the extent Petitioner now presents these claims as violations offhiSikth,
and Fourteenth Amendment rights under the Constitution, such claims were not exhausted in the
state court system. Thereforleeseground areprocedurally barred from federal habeas review.
SeeBaldwin v. Reesé&41 U.S. 27, 29 (2004)Before seeking a federal writ of habeas corpus, a
state prisoner must exhaust available stateedies, thereby giving the State the opportunity to
passupon and correclleged violations of its prisoner&deral rights. To providethe State with
the necessary ‘opportunity,” the prisoner must ‘fairly presiistclaim in each appropriate state
court (including a state supreme court with powers of discretionary reviewebyhalerting that
court to the federal nature of the cldinfinternal quotation marks and citations omitted)).
Petitioner has not shown cause and prejudice or that a funtEmascarriage of justice will
result if the court does not reach the claim on the merRgtitioner is not entitled to habeas relief
on Grounds Four, Five, and Six of the Petition.

C. Ground Eight

Finally, Petitioner contends thdte trial court erred by denying Petitioner' stion for
judgment of acquittal, in violation of his due process rights undeCtmsstitution This issue
was presented to the state court inAnelersbrief filed by Petitioner's counsglDoc. 17 K. 1 at
899-900).

The standard of review in a federal habeas corpus proceeding when the claim is one of

sufficiency of the evidence was articulatedlatkson v. Virginia443 U.S. 307, 99 &t. 2781,
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61 L.Ed.2d 560 (1979). In Jackson the Court concluded that when comsidg a claim of

insufficient evidence, “the relevant question is whether, after viewing ideree in the light
most favorable to the prosecution, any rational trier of fact could have foursktrdial elements
of the crime beyond a reasonable ddulbickson443 U.S. at 319Johnson v. Alabam&56 F.3d

1156, 1172 (11th CiR001). Federal courts may not reweigh the evidedeekson443 U.S. at

319. It is the duty of the trier of fact to resolve conflicts in the testimony, weigletdence,

and draw reasonable inferences from the fadts.

Petitioner asserts that he abandoned any attempt at manslaugiagrever,n his reply,
Petitioner recounts and credigvidence demonstiag that after Detective Harrington blocked
Petitioner’s truckand exited his unmarked polisehicle,Petitionergot into his truck, used his
truck to push Detective Harrington’s vehicle out of the way, turned the truck to drivédydaec
Detective Harrington, and stopped his trucky when Detective Harringterwhom Petitioner
had backed into a tree with no place to escape—placed his hand on Petitionegsdrpointed
his gun at Petitioner. (Doc. 20 at 15-16; Doc. 17 Ex. 1 at 292-97, 300-02).

Viewing the evidence in the light most favorable to the prosecudicatjonal trier of fact
could have found the essential elements of attempted voluntary mans|deyoisd a reasonable
doubt. Ground Eight is therefore denied.

Any of Petitionets allegations not specifically addressed herein have been found to be

without merit.
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IV.  CERTIFICATE OF APPEALABILITY

This Court should grant an application for certificate of appealability bt iPetitioner
“makes a substantial showing of the denial of a constitutional right.” 28 U.S.C. §{2%3[©
make such a showing “thgetitioner must demonstrate that reasonable jurists would find the
district court's assessment of the constitutional claims debatable or w&agk’'v. McDaniel
529 U.S. 473, 484 (20003ee also Lamarca v. Sec’y Dep’t of CpB68 F.3d 929, 934 (11tir.
2009). When a district court dismisses a federal habeas petition on procedural gnatinods
reaching the underlying constitutional claim, a certificate of appedjasiiould issue only when
a Petitioner shows “that jurists of reason wduid it debatable whether the petition states a valid
claim of the denial of a constitutionaght and that jurists of reason would find it debatable
whether the district court was correct in its procedural rulifdy;"Lamarcg 568 F.3d at 934.
However, a prisoner need not show that the appeal will suckiet.-El v. Cockrel] 537 U.S.
322, 337 (2003).

The Court concludes that Petitioner has not made the requisite showing in these
circumstances. Petitioner is not entitled to a certificate of appealability

Accordingly, it iSORDERED AND ADJUDGED as follows:

1. The Petition for Writ of Habeas Corpus filed®gdney L. HurdDoc. 1) isDENIED,
and this case BISMISSED WITH PREJUDICE.

2. Petitioner IDENIED a certificate of appealability.

3. The Clerk of the Court is directed to enter judgment and close the case.
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DONE AND ORDERED at Orlando, Florida, this 4day of October, 2017.

Gy e

“ROY B. DALTON JR?
United States District Judge

Copies to:

Pro sePetitioner
Counsel of Record
OrlP-5
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