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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

MICHAEL WAYNE MONTGOMERY,
Plaintiff,
V. Case No: 6:16-cv-749-Orl-DCI

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OF DECISION

Michael Wayne Montgomery (Claimant) appeals the Commissioner of Social Security’s
final decision denying his applications for disability benefits. Doc. 1. Claimant argues that the
Administrative Law Judge (ALJ) exd by: 1) assigning little weighd Dr. Nila Desai’s opinion;
and 2) failing to properly consider Claimanggertional and nonexertional limitations. Doc. 13
at 5-11. Claimant requests thié matter be reversed and rewied for an award of benefitgd.
at 11. For the reasons set forth beldve, Commissioner’s final decisionAs&FIRMED .

l. PROCEDURAL HISTORY.

This case stems from Claimant's applicaiofor disability isurance benefits and
supplemental security income. B58-67. Claimant alleged a duslity onset date of August 1,
2010. R. 258, 260. On May 8, 2012, the ALJ oritlynassigned to this case entered a decision
finding that Claimant was capable of performliggt work and could perform his past relevant
work. R. 126-31. Thus, the Alcdncluded that Claimant was rdisabled. R. 132. The Appeals
Council entered a decision on April 22, 2013, finding that the ALJ erred in determining that

Claimant could perform his paselevant work, and, thus,agated the ALJ's decision and
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remanded the matter to another ALJ for furthemsideration consistent with Appeals Council’s
decision. R. 138-39. Claimant, subsequently, rated his disability applications to a closed
period of disability from August 1, 2010 to January 1, 2014. R. 47-48.

Il. THE ALJ'S DECISION.

The ALJ issued the operative decisionNmvember 25, 2014. R. 18-30. The ALJ found
that Claimant had the following severe impairnsettiring the closed period: a history of human
immunodeficiency virus (HIV) withouteuropathy; depression; anyieand a history of obesity.
R. 21. The ALJ found that Claimant does not hevémpairment or combination of impairments
that meets or medically equalsydisted impairment. R. 21-22

The ALJ found that Claimant has the follimg residual functionlacapacity (RFC):

[Claimant can] lift and/or carry uge 20 pounds occasionally and 10
pounds or less more frequently. kEan sit, stand and walk (with
normal breaks) for a total of about 6 hours each in an 8-hour
workday. He could occasionally perform pushing and/or pulling
with arm, hand or foot/pedal contso He could occasionally climb
ramps and stairs but perform wbmbing of ropes, ladders and
scaffolding. He could frequently balance, sto[o]p, kneel, crouch or
crawl. He had no manipulative limitations in the upper extremities
concerning reaching in all directions, handling, fingering or feeling.
He has no limitations in his ability to hear, speak or see. He could
work in temperature-controlle@nvironments but has to avoid
concentrated exposure to unmaed heights, vibration or
dangerous moving machinery.He was able to understand,
remember and carry out simple and semiskilled tasks up to an SVP
level of 4. He had no limitations otealing with people, but has to
avoid work requiring that he meany strict production goals or
guotas such as assembly line workvarrk that is paid by the piece.

R. 22-23! The ALJ, in light of this RFC, found di Claimant was unable to perform his past

relevant work. R. 27-28. The ALJ, howevarufd that Claimant coulderform other work in

1 An RFC determination generally indicates wiesta claimant is capable of performing heavy,
medium, light or sedentary work. dtdid not occur in this cas&eeR. 22-23. The ALJ's RFC



the national economy, such as mailroom clerk, office helper, ticket,deod and beerage clerk,
and surveillance system monitor. R. 28-29. Thius ALJ found that Claimant was not disabled
between his alleged onset date, August 1, 2016utjn the date of the decision, November 25,
2014. R. 2¢9.

II. STANDARD OF REVIEW.

“In Social Security appeals, [the courfjust determine whether the Commissioner’s
decision is supported by suéstial evidence ahbased on proper legal standardgVinschel v.
Comm’r of Soc. Sec.631 F.3d 1176, 1178 (11th Cir. 201@guotations omitted). The
Commissioner’s findings of faetre conclusive if supported by substantial evidence. 42 U.S.C. §
405(g). Substantial evidence is mtinan a scintilla —&., the evidence must do more than merely
create a suspicion of the existe of a fact, and must include such relevant evidence as a
reasonable person would accept agjadee to support the conclusioRoote v. Chater67 F.3d
1553, 1560 (11th Cir. 1995) (citingfalden v. Schweike672 F.2d 835, 838 (11th Cir. 1982) and
Richardson v. Perales402 U.S. 389, 401 (1971)). Wieethe Commissioner’'s decision is
supported by substantial evidences District Court will affirm, een if the reviewer would have
reached a contrary result as finder of fact, amdn if the reviewer finds that the evidence
preponderates against the Commissioner’s decidimhwards v. Sullivan937 F.2d 580, 584 n.3

(11th Cir. 1991)Barnes v. Sullivam932 F.2d 1356, 1358 (11th Cir. 199Ihe Court must view

determination, though, is consistent with thefqrenance of light work, 20 C.F.R. 88 404.1567(b),
416.967(b), which the ALJ acknowledgetelain his decision, R. 28-29.

2 The ALJ was only required to determine whethexi@hnt was disabled dag the closed period.
Thus, it is unclear why the ALJ found that Clamhavas not disabled through the date of the
decision, which was rendered nearly a year afeeetid of the closed ped. Whatever the case
may be, any resulting error would be harmisisge the ALJ's determination encompasses the
closed period.



the evidence as a whole, taking into accountexwé favorable as wedls unfavorable to the
decision. Foote 67 F.3d at 1560. The DisttiCourt “may not decid¢he facts anew, reweigh
the evidence, or substitute [its] judgnéor that of the [Commissioner].”Phillips v. Barnhart
357 F.3d 1232, 1240 n.8 (11th Cir. 2004) (quothgodsworth v. Heckler703 F.2d 1233, 1239
(11th Cir. 1983)).

V. ANALYSIS.

A. Medical Opinion.

Claimant maintains that the ALJ’s reasonsdssigning little weight to Dr. Desai’s opinion
are not supported by substantiaidence. Doc. 13 at 5-7. ThuSlaimant argues that ALJ erred
by assigning little weighto Dr. Desai’s opinion.ld. The Commissioner maintains that the ALJ
provided good cause reasons for assigning Dr. iBegginion little weight, each of which are
supported by substantial evidendeoc. 15 at 6-13. Thus, tlBommissioner argues that the ALJ
did not err by assigning littiveight to Dr. Desai’s opinionld.

The ALJ assesses the claimant’s RFC and abilipetform past relevant work at step four
of the sequential eluation process.Phillips, 357 F.3d at 1238. THRFC “is an assessment,
based upon all of the relevant emiite, of a claimant’s remainiradpility to do work despite his
impairments.” Lewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997). The ALJ is responsible
for determining the claimant’s RFE 20 C.F.R. 88 404.1546(c), 416.946(c).

The consideration and weighing of medical opini@nan integral part in determining the
claimant’'s RFC. The ALJ must consider a nundfeéactors in determimig how much weight to
give each medical opinion, including: 1) whethex finysician has examined the claimant; 2) the
length, nature, and extent of the physician’s relatignwith the claimant; 3he medical evidence

and explanation supporting the physician’s opin#®nhow consistent the physician’s opinion is



with the record as a whola@nd 5) the physician’s spekmation. 20 C.F.R. 88 404.1527(c),
416.927(c).

A treating physician’s opinion must be giveontrolling weight, unless good cause is
shown to the contrarySee?0 C.F.R. 88 404.1527(c)(2), 416.927(¢)@ving controlling weight
to the treating physician’s opiniamless it is inconsistent withther substantial evidencejee
also Winschel631 F.3d at 1179. There is good causesBign a treating physician’s opinion less
than substantial or consideralleight, where: 1) th&eating physician’s opion is not bolstered
by the evidence; 2) the evidence supports a cgrfirading; or 3) the tating physician’s opinion
is conclusory or inconsistent withe physician’s own ntical records. Winschel 631 F.3d at
1179.

The ALJ must state the weight assigneddoh medical opinion, and articulate the reasons
supporting the weight assigned to each opindAnschel 631 F.3d at 1179The failure to state
the weight with particularity or articulate theas®ns in support of the weight prohibits the Court
from determining whether the ultimate decisionasonal and supported Isyibstantial evidence.
Id.

The record reveals that Claimant begantingavith Dr. Desai for HIV in September 2010.
R. 434-38. Claimant’s initial physical exaration was unremarkable, but his viral |dadas
elevated and his CD4 codnwas low. R. 438. Dr. Desaiatjnosed Claimant with HIV, and

prescribed a regimen of mediicas to control his HIV.Id.

3 A viral load is the measure tife number of virus particlesgsent in the bloodstream, expressed
as copies per milliliter.

4 A CD4 count is a laboratorydethat measures the numberGid4 T lymphocytes (CD4 cells)
in a sample of blood, used as an indicatomndividuals with HIV as to how well the immune
system is functioning. The highthe CD4 count, the better thernmne system is functioning.



Dr. Desai treated Claimant on several omas between September 2010 and December
2011. R. 476-79, 482-83, 485-86, 48383. Claimant reported suffeg from an array of
symptoms related to his HIV, such as body acheadaches, weakness, fatigue, insomnia, visual
problems, fever, and diarrhea. R. 476, 4182, 485, 488, 490, 493, 495, 4%7laimant’s physical
examinations were unremarkable during thisqek and his viral load significantly decreased
while his CD4 count increased. Ri3474, 476, 478, 482, 485, 488, 490, 403, 497. Dr. Desai
routinely diagnosed Claimant with HIV,nd occasionally diagnosed him with neuropathy,
depression, and anxiety during this peridgl. 477, 479, 483, 486, 489, 491, 494, 496, 498, 500.
Dr. Desai’s treatment notes from this periodyudph, did not contain anfyinctional limitations.
SeeR. 476-79, 482-83, 485-86, 488-500.

Dr. Desai completed a “Medical statemergargling HIV and AIDS” in March 2012. R.
593-95. Dr. Desai checked a baxicating that Claimant is HIV positive, and checked lines
indicating that Claimant has repedtepisodes of severe fatigue, fevealaise, pain, night sweats,
nausea, headaches, and insomnia. R. 593f9.Desai also checked a line indicating that
Claimant suffers from “[o]ther repeated seveepisodes caused by HIV-AIDS, such as . . .
leukoplakia, myositis, pancreatitis, hepatitis, peripheral neuropathy, glucose intolerance, muscle
weakness, cognitive or other mental limitationd. Dr. Desai, however, did not indicate which
of these symptoms and impairments affect Claimasee id Dr. Desai also checked lines
indicating that Claimant has mha&d restriction of daily actities, marked difficulties in
maintaining social functioning, and marked diffites completing tasks in a timely manner due
to deficiencies in concentian, persistence, or pacé&d. Dr. Desai, however, does not offer any
specific details concerning the particular limitatimasised by Claimant’s maed restrictions in

daily activities or marked difficulties in socialrictioning and completinggks in a timely matter.



SeeR. 594-95. Dr. Desai opines th@laimant does not suffer anygsificant side effects from
medications. R.594. Dr. Desai also did not cletepsections concernirgifting, standing, lifting,
and mental restrictions, andyus, there is no indication winetr Claimant’s HIV caused any
specific sitting, standing, lifting, anental restrictions. R. 594-9®r. Desai, though, opines that
Claimant cannot work. R. 594.

Dr. Desai continued to treat Claimant aftendering the foregoing opinion. R. 601-04,
606-11, 613-16. Claimant continued to report suffering from an array of symptoms related to his
HIV, such as body aches, headaches, weakndaggjdainsomnia, visual problems, fever, and
diarrhea. R. 601, 606, 608, 610, 613, 615. Claimahtysical examinations were unremarkable
during this period, and his virbdad was almost undetectableilg@hhis CD4 count continued to
increase. R. 604, 606, 608, 610, 613, 615, 620-47. Dri Bem#anued to diagnose Claimant with
HIV, noting that the disease had stabilized. R. 603, 607, 609, 611, 614, 616. Dr. Desai also
occasionally diagnosed Claimant with neuropatigpression, and anxiety during this period. R.
607, 609, 611, 614, 616. Dr. Desai’s treatmengsifriom this period, though, did mmntain any
functional limitations.SeeR. 601-04, 606-11, 613-16.

The ALJ discussed Dr. Desai’s opinjand assigned it littheeight, explaining:

In this case, the credible and oltjee evidence fails to establish
either physical or mental statexam findings supportive of the
limitations in functioning proposed by Dr. Desai. The opinion
expressed is quite conclusory, pibrg very little explanation of
the evidence relied on in formingattopinion other than the fact that
claimant was HIV positive. The dime’s own reports fail to check
off any of the HIV related complications listed that one would
expect if the claimanwere in fact disabledDr. Desai did not check
any of the HIV related symptomatology because of his exam
findings. Additionally, the intensity of treatment received by the
claimant is not what one would expect for an impairment of

disabling severity. Thepinion is also internally inconsistent. In
September 2013, Dr. Desai notes thatclaimant’s HIV was stable.



R. 26-27. Thus, the ALJ assignBd. Desai’'s opinion little weightbecause her opinion was: 1)
conclusory; 2) internally inconsistent; 3) inconesig with her examination findings, as well as her
September 2013 finding that Claimant’s HIV was stadjénconsistent with the medical evidence
of record; 5) and inconsistent with the intensity of Claimant’s treatment.

The ALJ stated several reasons for assigninddBsai’s opinion littleveight, but Claimant
argues that many of the reasang not supported by substantadidence. Doc. 13 at 6-7.
Claimant maintains that Dr. Dasaopinion is consistent with Ricomplaints of fatigue, fever,
malaise, pain, night sweats, nausea, heada@res insomnia, whichppear in Dr. Desai’s
treatment notes.ld. Claimant also maintains that Dr. $2#s opinion is consistent with his
testimony. Id. Thus, Claimant argues that the ALJ erbgdassigning little weight to Dr. Desai’'s
opinion. Id.

The undersigned finds that the ALJ stafedd cause to assign Dr. Desai’s opinion little
weight. First, Dr. Desai’s opion is, as the ALJ found, conclugpas she simply checked lines
indicating that Claimant’s HIV caes several severe symptoms, as well as marked restrictions in
daily activities and marked difficulties in maiirteng social functioningand completing tasks in
a timely manner. The presence of severe symptorasked restrictions in daily activities, and
marked difficulties irmaintaining social functioning and mpleting tasks in a timely manner do
not, in and of themselves, provide any insight agpexific limitations caused by Claimant’s HIV.
See Moore v. Barnhar05 F.3d 1208, 1213 n.6 (11th Cir. 2005) (explaining the mere existence
of an impairment does not reveadtbxtent to which that impairmelirnits a claimant’s ability to
perform work-related functions). The foibm. Desai used to expresstopinions contained other
sections that would have shed more light onntdiieire and severity @fny functional limitations,

including sections intended tovided detailed sittig, standing, liftingand mental limitations,



but Dr. Desai did not complete those sections, Hnd, failed to articulate what, if any, specific
functional limitations are caused by Claimant's HIVSeeR. 594-95. Thus, the ALJ's
determination that Dr. Desai’s opinion is ctusory is supported by substantial evidence.

Second, Dr. Desai’s opinion is, as thkJ found, internally inconsisteAt.Dr. Desai, as
previously mentioned, opined th@taimant’s HIV causes marked restrictions in daily activities
and marked difficulties in social functioningdacompleting tasks in a timely matter. R. 594.
These opinions are inconsistent with the remaindeh@fformDr. Desai used to express her
opinions, because, in spite of the foregoing amaj Dr. Desai did not complete the sections
intended to provide specific sittingasiding, lifting, and mental limitationsSeeR. 594-95. One
would expect these sections todmmpleted if the claimant suffetenarked restrictions in daily
activities and marked difficulties in social fuimming and completing tasks in a timely matter.
These sections, though, were not completed, imalsng it unclear what specific limitations are
caused by Claimant’'s HIV. Thus, the ALJ’'s detegration that Dr. Desai’s opinion is internally
inconsistent is supportdry substantial evidence.

Third, Dr. Desai’s opinion is, as the ALJ faljnnconsistent with Dr. Desai’s treatment
notes, particularly her examination findings. Desai was aware of Claimant's complaints of
fatigue, fever, malaise, pain, night sweats, paubeadaches, and insomnia, but her examination
findings were routinely unremarkabl&eeR. 476-79, 482-83, 485-86, 488-5@0,1-04, 606-11,
613-16. These unremarkable examinations and tharement in Claimant’giral load and CD4
levels ultimately lead Dr. Desai to concludattiClaimant’s HIV had stabilized. This evidence

stands in contrast to Claimant’s reporsanptoms and testimony, which the ALJ did not find

5 Claimant does not challenge this findingeeDoc. 13 at 6-7.



entirely credible€, as well as the Dr. Desai’s opinion. Thus, the ALJ’s determination that Dr.
Desai’s treatment records, partiady her examination findings, @rnconsistent with her opinion
is supported by substantial evidence.

The ALJ, in light of the foregoing, has statgdod cause to assign little weight to Dr.
Desai’s opinion. These reasons, as discussed aboeesigiported by substantial evidence, and,
together, support the ALJ’s decision tsigs little weight to Dr. Desai’s opinidh Therefore, the
Court finds that the ALJ did not err issigning Dr. Desai’ opion little weight.

B. RFC.

Claimant argues that the ALJ failed to prdpeonsider his exéonal and nonexertional

impairments, and failed to include certain limat in his RFC determination. Doc. 13 at 7-11.

6 Claimant does not challenge th&J’s credibility determinationseeDoc. 13, and, thus, has
waived any argument challenging tAkJ’s credibility determination.SeeCrawford v. Comm’r
of Soc. Se¢363 F.3d 1155, 1161 (11th Cir. 2004) (per &om) (refusing to consider an argument
that the claimant failed to rasefore the district court).

" The ALJ's remaining reasons appear relativapclusory, and, thus, do not appear to support
the ALJ’s determination to assign little weigbtDr. Desai's opinion. This, however, does not
undermine the reasons discussed above. Thitisetextent the otherasons articulated by the
ALJ are conclusory, the Court finds that does undermine the ALJ’'s determination to assign
little weight to Dr. Desai’s opinionSeeD’Andrea v. Comm’r of Soc. Sec. AdmiBB9 F. App’x
944, 948 (11th Cir. 2010) (per curia(ngjecting argument that ALJ failed to accord proper weight
to treating physician’s opiniofbecause the ALJ articulated Bast one specific reason for
disregarding the opinionnd the record supports if;"see also Gilmore v. Astru010 WL
989635, at *14-18 (N.D. Fla. Feb. I)10) (finding that the ALJ’s d&sion to discount a treating
physician’s opinion wasupported by substantial evidence, even though two of the many reasons
articulated by the ALJ were nstipported by substantial evidence).

8 The Court notes that the ALJddnot expressly address Dr. Desaipinion that Claimant cannot
work. SeeR. 26-27. This opinion addresses the ultemasue before the Commissioner — whether
Claimant is or is not disabledand, as such, “is not consideethedical opinion and is not given
any special significance, everoiffered by a treating source [Kelly v. Comm’r of Soc. Sed01

F. App’x 403, 407 (11th Cir. 2010) (per curiarageSSR 96-5p, 1996 WL 374183, at *2 (July 2,
1996) (“[T]reating source opinionsn issues that are reserved to the Commissioner are never
entitled to controlling weight or special signdnce.”). Thus, the ALJ's failure to expressly
address that particular opinion does result in any reversible error.

-10 -



The Commissioner argues that thie] properly considered Claimasimpairments, and that his
RFC determination is supported by suhgtd evidence. Doc. 15 at 13-16.

The ALJ thoroughly considered the relevamtdical, opinion, and testimonial evidence
concerning Claimant’s physical and mental impents, and the effect those impairments have
on his ability to perform work tated activities. R. 23-27. Thuthe Court finds that the ALJ
conducted a proper functidny~function analysis. SeeSSR 96-8p, 1996 WL 374184 (July 2,
1996).

The ALJ, as previously mentioned, determitieat Claimant has the RFC to perform light
work, with additional exertional and nonexertal limitations. R. 22-23. Claimant, though,
maintains that the evidence demonstrates thitlimaited to performing less than sedentary work.
Doc. 13 at 9-10. Claimant, in suppopoints to his complaints dfody aches, headaches,
weakness, fatigue, insomnia, visual problerfesjer, and diarrhea, $idiagnoses of HIV,
neuropathy, depression aadxiety, Dr. Desai’s opion, and his own testimonyld. Claimant
seemingly argues that the ALJ failed to suéfntly account for the limitations caused by his
impairments in the RFC determinationd. The ALJ, though, consided the very evidence
Claimant’s relies on in support of his argumeang, after considering &t evidence, assigning
little weight to Dr. Desai’'s opinion, and finding Claimant’s testimony not entirely credible,
determined that Claimant has the RFCptrform light work, with additional exertional and

nonexertional limitations. R. 22-27The ALJ’s decision revealsahhe considered Claimant’s

% It appears Claimant believes that the ALJ fothwat he had an RFC to perform sedentary work.
SeeDoc. 13 at 8. Thus, Claimant argues thatAhé failed to follow Social Security Ruling 96-

9p in determining his RFAd. That particular SSRpplies to claimants with an RFC of less than

a full range of sedentary workSSR 96-9p, 1996 WL 374185 (July 2, 1996). The ALJ, as
previously discussed, found Claimant has an RFC that is consistent with the performance of less
than a full range of light work.SeeR. 22-23, 28-29; 20 C.R. 88 404.1567(b), 416.967(b).
Therefore, the ALJ was not requiremapply SSR 96-9p in this cas&ee, e.g.Hart v. Colvin

-11 -



physical and mental impairments and accountethem in reaching this RFC determinatidd.
Claimant has failed to demonstdhat the ALJ disregarded cent@npairments, failed to include
certain limitations, or that the ALJ's RFC detamation is not supported lsubstantial evidence.
SeeDoc. 13 at 9-12. Therefore, the Court firntiat the ALJ properly considered Claimant’'s
exertional and nonexertional impairmeimseaching his RFC determination.

V. CONCLUSION.

For the reasonsaed above, it  ©RDERED that:

1. The final decision of the CommissionerASFFIRMED pursuant to sentence four of
42 U.S.C. § 405(g); and

2. The Clerk is directed to enter judgmédéor Commissioner and close the case.

DONE andORDERED in Orlando, Florida on August 30, 2017.

W/ﬁl&:’:’
“DANIEL C. IRICK
UNITES STATES MAGISTRATE JUDGE

Copies to:
Counsel of Record

The Court Requests that the Clerk
Mail or Deliver Copies of this order to:

The Honorable John D. Thompson, Jr.
Administrative Law Judge

c/o Office of DisabilityAdjudication and Review
SSA ODAR Hearing Ofc.

Desoto Bldg., Suite 400

8880 Freedom Crossing Trall

2013 WL 4736841, at *15 (N.D. Fla. Aug. 30, 2013)liexting cases and findg that a claim that
an ALJ erred by failing to apply SSR 96-9p wlessessing claimant’s RFC for light work was
unavailing).
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Jacksonville, FL 32256-1224
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