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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

LISA A. SMITH,
Plaintiff,
V. Case No: 6:16-cv-757-Orl-DCI

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OF DECISION

Lisa A. Smith (Claimant) appeals the Comssioner of Social Security’s final decision
denying her application for disaltylibenefits. Doc. 1. Claimaitrgues that the Administrative
Law Judge (ALJ) erred by: 1) finding that she Inadsevere impairments; and 2) failing to apply
the correct legal standards when reviewing thedbenent of Veteran Affairs (VA) disability
decision; 3) failing to weigh Dr. William Newam’'s opinion; and 4) finding her testimony
concerning her pain and limitations not entirelgdible. Doc. 20 at 11-19. Claimant requests
that the matter be reversed and remanded for further proceedilthsat 19-20. The
Commissioner’s final decision REVERSED andREMANDED for further proceedingfor the
reasons set forth below.

l. PROCEDURAL HISTORY.

This case stems from Claimant’s application desability insurance benefits (DIB). R.
143-44. Claimant alleged a disatyilonset date of April 4, 199R. 143. Claimant’s application
was denied on initial review, and on reconsideratiThe matter then proceeded before the ALJ,

who held a hearing, which Claimant and representative attendeah August 25, 2015. R. 47-
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71. The ALJ entered her decision on Octddr2015, and the Appeals Council denied review
on March 21, 2016. R. 1-3, 26-39.

Il. THE ALJ'S DECISION.

The ALJ found that Claimant’s date last instdiwas June 30, 2002. R. 28. The ALJ found
that Claimant had the following dieally determinable impairments through the date last insured:
hypothyroidism with a history of Grave’s diseafdgromyalgia; dysthymic diorder; pain disorder
associated with both psychological factors agermeral medical condition; migraines/headaches;
and gastroesophageal reflux disorder. R. 2% AlhJ, though, found that Claimant did not have
any severe impairments or combination of impaints through the date lassured. R. 29-38.
Thus, the ALJ found that Claimant was not disalbletiveen her alleged set date, April 4, 1999,
through her date last insured, June 30, 2002. R. 38.

II. STANDARD OF REVIEW.

The scope of the Court’s review is lindtéo determining whether the Commissioner
applied the correct legal standards, and whetliee€ommissioner’s findings of fact are supported
by substantial evidencaVinschel v. Comm’r of Soc. Se831 F.3d 1176, 1178 (11th Cir. 2011).
The Commissioner’s findingsf fact are conclusive if thegre supported by substantial evidence,
42 U.S.C. 8§ 405(g), which is defined amdre than a scintilla and is such relevant evidence as a
reasonable person would accept as adequate to support a conclusisis.V. Callahan125 F.3d
1436, 1440 (11th Cir. 1997). The Cbuiust view the evidence as a whole, taking into account
evidence favorable as well as unfavorabldht®e Commissioner’s decision, when determining
whether the decision is suppattby substantial evidencd-oote v. Chater67 F.3d 1553, 1560
(11th Cir. 1995). The court may noteweighevidence or substitute its judgment for that of the

Commissioner, and, even if the evidepceponderateagainst the Commissioner’s decision, the



reviewing court musaffirm it if the decision is supported Isybstantiabvidence Bloodsworth
v. Heckler 703 F.2d 1233, 1239 (11th Cir. 1983).
V. ANALYSIS.

The Court, as an initial matter, notes that tippeal focuses on Claimant’s application for
DIB. A claimant applying for DIB is eligible fosuch benefits where the claimant demonstrates
disability on or before the claimant’s date last insurgidore v. Barnhart405 F.3d 1208, 1211
(11th Cir. 2005). Claimant alleged a disability onset datapsfl 4, 1999. R. 143. The ALJ
found that Claimant’s date last insured wasme 30, 2002. R. 28. Therefore, Claimant was
required to demonstrate that she wiasabled on or before June 30, 200doore, 405 F.3d at
1211. The Court, bearing this in mind, turns to Claimant’s arguments.

A. Step Two.

Claimant argues that the ALJ did not apply ¢berect legal standards at step two, and that
her step two determination is not supportedshipstantial evidenceDoc. 20 at 11-13. The
Commissioner argues that the ALJ properly evaldaClaimant’s impairments at step two, and
that her step two determiti@n is supported by substantevidence. Doc. 23 at 4-12.

At step two, the ALJ must determine whettiegg claimant has a medically determinable
impairment that is severe or a combinatioh impairments that ar severe. 20 C.F.R. §
404.1520(c). An impairment or combination of inpaénts is severe within the meaning of the
regulations if it significantly limits a claimantability to perform basic work activitiesSee id at

§ 404.1521(a) (2015).An impairment or combination of impairments is not severe when medical

1 Basic work activities includghysical functions such as iking, standing, sitting, lifting,
pushing, pulling, reaching, carryingnd handling, as well as capacities for seeing, hearing, and
speaking; understanding, remembering and oaryout simple instructions; responding
appropriately to supervisors afellow employees and dealing witthhanges in the work setting;
and the use of judgmen20 C.F.R. § 404.1521(b) (2015).



or other evidence establish only a slight abnormalitg combination of slight abnormalities that
would have no more than a minimalexft on a claimant’s ability to worlSee idat § 404.1521(a).
The claimant bears the burdenpobviding substantial evidencetaslishing thatan impairment
has more than a minimal effect on the claimaabdity to perform basic work activitiesSee
Bridges v. Bower815 F.2d 622, 625-26 (11th Cir. 1987) (per curiam).

Claimant, as previously mentioned, arguest tthe ALJ did not apply the correct legal
standards at step two, and that $tep two determination is nsesipported by substaal evidence.
Doc. 20 at 13. Claimant, in suppoftthis general argument, states:

There is a great deal of evidenmlesevere impairments during the
relevant time period, includingpinions from the VA regarding

[Claimant’s] employability. In aimilar case, the Eleventh Circuit
held that:

Our concern in this case is that the Secretary, ostensibly making a
threshold determination of “severe impairment,” has foreclosed the
appellant’'s ability to demonstetthe merits of her claim for
disability with respect to her fmer work activities. We find it
difficult to believe that a recordontaining uncontroverted medical
testimony from two examining physicians, one of whom was
examining the appellant at the requefsher disability insurer, who
concluded that the appellant is totally disabled to return to her
specific former work activities, is a record which provides
substantial support for a finding of “no severe impairment” as that
term has been defined Brady.

Flynn v. Heckler 768 F.2d 1273, 1275 (11th Cir. 1985) (citing
Brady v. Heckler724 F.2d 914, 920 (11th Cir. 1984)).

[Claimant] has a longstandinghistory of suffering from
fibromyalgia, migraine headachesidapain. As will be discussed
below, the evidence supports a finding that these impairments
caused more than minimal limitations in [Claimant’s] ability to
function. All [Claimant] had t@lo was show that her physical and
mental impairments were “not sbght and its eféct [was] not so
minimal” as required byicDaniel v. Bowen [Claimant] met her
burden. The ALJ failed to follow the correct standards and made
findings not supported by substantial evidence.



Id. Claimant provides no further argumensiurpport of her first assignment of err@ee id at
11-13.

The first assignment of error lacks specifilguments, with citations to the record,
demonstrating that the ALJ failed to apply the corlegal standards at step two, or that her step
two determination is not supported by substantial evideSee.id The first assignment of error,
instead, appears to be a preludeClaimant’s remaining assigmmts of error, which present
specific arguments concerning the ALJ's coesafion of the VA disability decision, Dr.
Newman’s opinion, and the ALJ’s credibility determinatid®ee ic? Thus, the Court finds that
Claimant haeffectively waived any argument not specifically addressed in her [8edSingh
v. U.S. Att'y Gen561 F.3d 1275, 1278-79 (11Ghr. 2009) (explaininghat simply stating an issue
exists, without further argument or discussion, tiautes abandonment of that issue). Therefore,
the Court will focus on Claimant’'s arguments concerning the ALJ’s considexdtithe VA

disability decision, Dr. Newman’s opinion, and the ALJ’s credibility determination.

2 |t appears that Claimant intended to argue that this case was similaFtgrthease, in which
the Eleventh Circuit reversed and remanded thar@igsioner’s decision that the claimant had no
severe impairments, and that her medical hysttgmonstrated that she suffered from severe
impairments. SeeDoc. 20 at 13. These arguments, even if they were properly developed, are
unavailing. First, ta Court finds thaFlynn is distinguishable, as &imant has pointed to no
treating, examining or non-exammg physicians that provided apons that Claimant suffered
from severe impairments during the relevant peri®@eeDoc. 20 at 13. Second, the mere
diagnosis of an impairment is insufficientdstablish that an impairment is sevegee Sellers v.
Barnhart 246 F. Supp. 2d 1201, 1211 M Ala. 2002) (citingMcCruter v. Bowen791 F.2d
1544, 1547 (11th Cir. 1986)). Thus, the fact thatrGéait has a history of fibromyalgia, migraine
headaches, and pain does naanding alone, demonstrate tliabse impairments are severe.
Therefore, in light of the foregoing, the Court firttlat Claimant has failed to demonstrate, under
her first assignment of error, thiéie ALJ failed to apply the correletgal standards at step two, or
that her step two detemation is not supported by substantial evidence.



B. VA Disability Decision.

Claimant argues that the ALJl&d to apply the correct legatandards in considering the
VA disability decision, and that her decision tgiga the VA disability desion little weight was
not supported by substantial eviden Doc. 20 at 14-16. The Conssioner argues that that ALJ
properly considered and weightd VA disability decision, and, the extent the ALJ committed
any error with respect to the VA disabilityal&on, the Commissioner argues that the error is
harmless. Doc. 23 at 12-16.

The Social Security Administrative (SSA)grdations provide that a decision by any
nongovernmental or governmental agency, sucth@svA, concerning wéther a claimant is
disabled, based on that agency’s own rules, doesonstitute an SSA decision regarding whether
that individual is disabled. 20 C.F.R. § 404.180A. VA disability rating, while not binding on
the SSA, “is evidence that should be coastd and is entitletb great weight.” Rodriguez v.
Schweiker640 F.2d 682, 686 (5th Cir. Unit A Mar. 25 1981).

The VA issued a disability rating decision on March 25, 1999. R. 1444-48. Claimant’s
fiboromyalgia was found to be 40% disabling, whiaccording to the VAegulations, indicates
“widespread musculoskeletal paamd tender points, with oritwout associated fatigue, sleep
disturbance, stiffness, paresthesias, headachable bowel symptoms, depression, anxiety, or

Raynaud’s-like symptoms that are constant,early so, and refractory to therapy.” R. 144445,

3 This regulation was amended effective Ma2dh 2017. The regulatiomow provides that the
Commissioner, when considering disability oigifiled on or after March 27, 2017, will no longer
analyze another agency’s disatyildecision in reaching her disétyi determination. 20 C.F.R. 8
404.1504 (2017). The claim at issue was file before March 27, 2017, and, thus, the former
regulation, and the case law pertaining to thgulation, govern the teome of this case.

4 This is the maximum disability rating flibbromyalgia under the VA regulations. R. 1445.



Claimant’'s migraine headaches were found&30% disabling, which, according to the VA
regulations, indicates “prostratirgtacks occurring on an averagfeonce a month over the last
several months.Td. Claimant’s Grave’s disease was fotatbe 10% disabling, which, according
to the VA regulations, indicatesdtigability or conthuous medication is regad for control.”
Id.> Claimant’s application for individual unempldylity was ultimately granted, in large part,
due to the “severity of hdibromyalgia[.]” R. 1446.
The ALJ considered the VA sibility decision, stating:
As to the VA assessments of record noted above, including those
that predated the alleged onskite, opinions, designations, and
decisions by another agency abatiether an individual is disabled
is based on that . . . agencyides and not the Social Security
Administration’s ruleson the issue of disdily (20 C.F.R. [§]
404.1504 and SSR 06-3p). Suopinions, designations, and
opinions made by another agencggarding an individual’s
disability (or in the Navy/VAS case, “military fitness” or
“‘unemployability”) are not binding on the Social Security
Administration; therefore, sucfindings” are given little weight.
R. 30. The ALJ, subsequently, discussed and ceresidnedical records from the relevant period.
R. 30-38°
The ALJ did not properly consider and darize the VA's disability decision. The VA

disability decision contained finalys that Claimant was 40% disabled due to her fibromyalgia,

30% disabled due to her migraine headaches18P6 disabled due to h&raves disease. R.

® The VA disability decision found Claimant’s ottiiagnoses (i.e., patellofemoral pain syndrome,
left knee with osteoporosis; and patellofemoral ggimdrome, right kneeitin osteoporosis) were
not disabling at all. R. 1444-46.

® The ALJ also considered relevant evidence phatdated and post-datedttrelevant period. R.
30-38.



1444-46" The ALJ did not discuss thespecific disability ratings.SeeR. 26-39. The ALJ,
instead, simply noted the existence of the VA'sadlility decision andssigned it little weight
because it was made by anotheerary. R. 30. This reason, sting alone, is not a sufficient
basis to assign the VA's disabyl decision little weight. See, e.g.Brown-Gaudet-Evans v.
Comm’r of Soc. Sec673 F. App’x 902, 904 (11th Cir. 2016) (per curidhBolden v. Acting
Comm’r of Soc. Sec. Admjii€ase No. 8:16-cv-826-T-MCRQ17 WL 3821995, at *2 (M.D. Fla.
Sept. 1, 2017) (citing authority)l'he ALJ, instead, must providpecific reasons for discounting
the VA’s disability decision. Brown-Gaudet-Evans673 F. App’x at 904 (T]he ALJ must
seriously consider and closelyrstinize the VA's disability determination and must give specific
reasons if the ALJ discounts that determinatjofciting Rodriguez 640 F.2d at 686). That did
not occur here. Thus, the Court finds thatAlhd did not properly consider and scrutinize the
VA’s disability decision.

The Commissioner maintains that the ALJ sudintly considered and scrutinized the VA's
disability decision. Doc. 23 48-14. The Commissioner reliestovo Eleventh Circuit decisions,
Adams v. Comm’r of Soc. Seb42 F. App’x 854 (11th Cir. 2013) (per curiam) dBalyette v.
Comm’r of Soc. Sed05 F. App’x 777 (11th €i2015) (per curiam)ld. TheAdamsandBoyette
decisions are distinguishablein this case. The ALJs &damsandBoyetteclosely scrutinized

the VA’s disability decision, and ga specific reasons why it wast entitled to great weight.

" The VA disability decision was rendered approxishat week before the alleged onset date. R.
1444-48. There, however, is no digptitat the ratings in the VAghbility decision remained in
effect after the alleged onset date, and should haee considered and scrutinized by the ALJ.
SeeDocs. 20; 23.

81n the Eleventh Circuit, unpublished decisi@ns not binding, but afgersuasive authoritySee
11th Cir. R. 36-2.



Adams 542 F. App’x at 857Boyette 605 F. App’x at 779. That diabt occur here, and, thus, the
AdamsandBoyetteare distinguishable.

The ALJ, as previously méoned, assigned the VA digaty decision little weight
because it was rendered by another agency. RT3 ALJ then proceeded to thoroughly discuss
the relevant medical evidence of record. R:380 There is nothing in the ALJ’s decision,
however, indicating that ithdiscussion was intendéal support her decisido assign little weight
to VA disability decision. The ALJ, for exampleever discussed Claim&htdisability ratings,
and why those disability ratings were entitkedlittle weight based on the evidence from the
relevant period. Thus, on thiscord, the Court finds the @mnissioner’s argument unavailing.
Further, the Court finds that the ALJ’s failurgamperly consider and scrutinize the VA disability
decision is not harmless error, as proper conaiaer and close scrutingf the VA disability
decision may alter the ALJ’s step two determinatibherefore, the Courtrids Claimant’s second
assignment of error availing, and will remand tlase to the Commissionso she can consider
and scrutinize the VA disabilityettision, and provide specific reasamsupport of the weight she
assigns the VA disability decision.

C. Dr. Newman.

Claimant argues that the Alfdiled to weigh Dr. Newman’spinion. Doc. 20 at 16-18.
The Commissioner maintains that the ALJ ¢desed Dr. Newman'’s opinion, but acknowledges
that the ALJ did not weigh Dr. Newman’s opinioBoc. 23 at 16. TénCommissioner, however,
argues that the ALJ’s failure to weigh Dr. Newman'’s opinion is harmless because his opinion was
consistent with the ALJ’s determination that @lant did not suffer from any severe impairments

during the relevant periodd.



The consideration and weighing of medical opirs is an integral part of the sequential
evaluation processhe ALJ must state the weight assigtedach medical opinion, and articulate
the reasons supporting the weiglsisigned to each opinio'Winschel 631 F.3d at 1179.The
failure to state the welg with particularity or articulat¢he reasons in supgoof the weight
prohibits the Court from determining whethee thitimate decision igational andsupported by
substantial evidencdd.

Claimant appeared before Dr. Newman, an endocrinologist, fagvaluation of her
hypothyroidism on January 9, 2002. R. 1610-11. Nlewman discussed Claimant’s relevant
medical history, stating:

Patient with Graves disease trehie 1993 initially with ATD then

with 1131. Since has had nemous adjustments of thyroid

medications and patient wonder[slf adjustments are appropriate.

Patient has complex past histanyolving fiboromyalgia and likely

irritable bowel syndrome. Her fibromyalgia is exacerbated and

remittent with the patient often finding it difficult to separate

symptoms of different disorders.
R. 1611. Dr. Newman noted that Claimant conmgd of fatigue, dry mouth, multiple aches and
pains, palpitations, and marked bowel dysfunctuth intermittent constipation and diarrhda.
Claimant’'s physical examination was unremarkaldié. Dr. Newman provided the following
assessment:

Post 1131 hypothyroid and currént clinically euthyroid.

Interpretation of her clinical symptoms is complicated by her

fiboromyalgia. The stress from fiboromyalgia is probably sufficient to

cause the non-thyroidal illness syndrome resulting in suppressed

TSH level without exogenous thyroid excess. The symptoms are
also confusing.

-10 -



Id. Dr. Newman planned to “[a]lter [Claimant®lyroid hormone dose levels only when free T4
level is disturbed,” and directdxr to “[flollow up in endocrinalgy clinic given her complicated
hypothyroidism.” Id.

The ALJ expressly considered Dr. Newrsadanuary 9, 2002 treatment note, but, as
Claimant argues and the Commisser concedes, she did not assaagy weight to the treatment
note. R. 31. The Court is not persuaded thatALJ was required to weigh this particular
treatment note, but, to the extehé ALJ should have weighed the Court finds that the ALJ’s
failure to do so is hanless error. Claimamrgues that Dr. Newmantseatment note “supports a
finding that [her] physical impairnmés were severe.” Doc. 20 Af. The Court disagrees. Dr.
Newman, as an endocrinologist, was focusedCtmmant’s thyroid isses. R. 1610-11. Dr.
Newman apparently considered Claimant’s othgrairments, including her fibromyalgia, in an
effort to determine whether those impairments weigacting Claimant’s thyroid impairment. R.
1611. Thus, Dr. Newman was not evaluating the ri#gvef Claimant’s oher impairments, but
simply considering whether they impadtClaimant’s thyroid impairmentd. Dr. Newman found
that Claimant’s thyroid was clically euthyroid, i.e., normal,ra proposed that Claimant undergo
treatment only when her T4 levels were disturddd. Dr. Newman'’s findigs do not demonstrate
that the Claimant’s thyroid impairment (or aother impairment) was severe, i.e., significantly
limited Claimant’s ability to perform basic work activitiesSee id Dr. Newman’s findings,
instead, appear to be consistent with the AldBtermination that her hypothyroidism was not a
severe impairment during the relevant periodustithe Court finds that remanding the case to the

Commissioner would not alter the outcome of the cas@, as a result, findlsat the ALJ’s failure

® This course of action suggestattiClaimant’s hormone levels were normal at the time of Dr.
Newman'’s evaluation.

-11 -



to weigh Dr. Newman’s January 9, 2002 treatment note is harmless &ear.Caldwell v.
Barnhart 261 F. App’x 188, 190 (11th Cir. 2008) (per eumni) (“When . . . aincorrect application
of the regulations results in harmless error bectheseorrect applicationwould not contradict the
ALJ’s ultimate findings, the AL¥ decision will stand.”) (citingiorio v. Heckler 721 F.2d 726,
728 (11th Cir. 1983)). Therefore, the Court figlaimant’s third assignment of error unavailing.

D. Credibility.

Claimant argues that the ALJ did not apfihe correct legal standards in reaching her
credibility determination, nor iker credibility determination supported by substantial evidence.
Doc. 20 at 18-19. The Commissioner arguesttt@ALJ’s credibility déermination is supported
by substantial evidence. Doc. 23 at 16-20.

The ALJ found Claimant’s testimony concergithe intensity, persistence and limiting
effects of her symptoms “not entirely crediblarid articulated several reas in support of that
determination. R. 35-38. Claimant argues thatALJ's credibility determination is erroneous
because “the ALJ failed to apply the correct lesfahdards to the VA’s determining of disability
and Dr. Newman’s opinion.’ld. at 19. Thus, Claimant’'s @ument depends upon the success of
her second and third assignmentewbr. The Court determined that the ALJ failed to apply the
correct legal standards with resptcthe VA's disability decisionSee suprap. 6-9. Therefore,
the Court finds Claimant’s fourth assignment of error availing.

V. CONCLUSION.

For the reasonsated above, it I©RDERED that:
1. The final decision of the CommissionerREVERSED andREMANDED pursuant
to sentence four of 42 U.S.C. § 405(g); and

2. The Clerk is directed to enter judgnt for Claimant and close the case.

-12 -



DONE andORDERED in Orlando, Florida on September 26, 2017.

W///
“ DANIEL C. IRICK
UNITES STATES MAGISTRATE JUDGE

Copies to:
Counsel of Record

The Court Requests that the Clerk
Mail or Deliver Copies of this order to:

The Honorable Mary Brennan

Administrative Law Judge

c/o Office of DisabilityAdjudication and Review
SSA ODAR Hearing Ofc.

500 East Broward Blvd.

Suite 1000, 10th Floor

Ft. Lauderdale, FL 33394
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