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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
MICHAEL T. VIRGIN,
Plaintiff,
V. Case No: 6:16<¢v-763-0rl-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause comes before the Court on PlaiMitthael T. Virgin'sComplaint (Doc. 1)
filed onMay 4, 2016. Plaintiff seeks judicial review of the final decision of the Commissioner
of the Social Security Adinistration (“SSA”) denying hislaims fora period of disability and
disability insurance begifits. The Commissioner filed the Transcript of the proceedings
(hereinafter referred to as “Tr.” followed by the appropriate page numbdrhamarties filed
legal memoranda in support of their positions. For the reasons set out herein, the dethision of
Commissioner IAFFIRMED pursuant to 8 205(g) of the Social Security Act, 42 U.S.C. §
405(g).

l. Social Security Act Eligibility, Procedural History, the ALJ’s Decision, and
Standard of Review

A Eligibility

The law defines disability as the inabilitydo any substantial gainful activity by reason
of any medically determinable physical or mental impairment that can be expetsditan
death or that has lasted or can be expected to last for a continuous period of not lesduban tw

months. 42 U.S.C. 88 416(i), 423(d)(1)(A); 20 C.F.R. § 404.190f impairment must be
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severe, makig the claimant unable to do his previous work, or any other substantial gainful
activity that exists in the national economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1505 -
404.1511. Plaintiff bears the burden of persuasion through step four, while the burden shifts to
the Commissioner at step fiv8owen v. Yuckerd82 U.S. 137, 146 n.5 (1987).

B. Procedural History

OnJune 15, 2011, Plaintiff filed an application for a period of disability and disability
insurance benefits. (Tr. at 191Plaintiff hada previous applicatiodenied by aridministrative
Law Judge (“ALJ”)on October 29, 2009. (Tr. at 68-8As a resultPlaintiff's current
application asserted an onset date of October 30, 2009. (Tr. at 191). Plaintiff atappinas
denied initially on July 29, 201(Tr. at 102), and upon reconsideration on September 22, 2011,
(Tr.at 117). A video hearing was held beféile] George Gaffnepn December 5, 201 Tr.
at30-67). The ALJ issued an unfavorable decision on January 2, 2013. (Tr. gt ITHh2ALJ
found Plaintiff not to be under a disability from October 30, 2009 through December 31, 2009,
the date last insuredTr. at 2.

On March 72016, the Appeals Council denied Plaintifegjuest for review. (Tr. at1
7). Plaintiff filed a Complaint (Doc. 1) in this Court bfay 4, 2016. Defendant filed an
Answer (Doc.8) onJuly 12 2016. The patrties filed a Joint Memorandum. (Dog. The
parties consented to proceed before a United States Magistrate Judge tmeadtjprgs. See
Doc. 13. This case is ripe for review.

C. Summary of the ALJ’s Decision

An ALJ must follow a five-step sequential evaluation predesdetermind a claimant

has proven that he is disabldd@acker v. Comm’r of Soc. Sg642 F. App’x 890, 891 (11th Cir.



2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) hagsgesenpairment;
(3) has a severe impairment that meets or equals an impairment specifically 1Xed.AR.
Part 404, Subpart P, Appendix 1; (4) has the residual functapakity (“‘RFC”) to perform his
past relevant work; and (5) can perform other work of the sort found in the national economy.
Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the burden of
proof through step four and then the burden shifts to the Commissioner at stepifiesSharp
v. Comm’r of Soc. Se®11 F. App’x 913, 915 n.2 (11th Cir. 2013).

The ALJ found that Plaintiff met the insured status requirements through Decgimbe
2009 (Tr.at 17. At step one of the sequential evaluation, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since October 30, 2009, the alleged onsétrdath
December 31, 2009, the date last insured. (Tr. at 17). At step two, the ALJ found thdt Plainti
suffered from the following severe impairments through the date last insldegenerative disc
disease of the lumbar spine status post fusion, degenerative joint distesbilateral kees
status post left femur fractyrand obesity.” (Tr. at 17). At step three, the ALJ determined that
Plaintiff did not have an impairment or combination of impairments that meets or medically
equals the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart. P,Appendi
1 (20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526). (Tr.)at 19

Based on the evidence, the ALJ determined that Plaintiff had the RFC to peaform *

range oflight work.” (Tr. at 20). In terms of exertional limitatiortee ALJ found:

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



[Plaintiff] is limited to only occasional lifting of twenty pounds dretjuent lifting

of ten pounds, standing six hours in an eigbtr workday, and sitting sixours in

an eighthour workday. [Plaintiff] is limited to only walking thirty minutes at

time. Regarding noexertional limitations|,Plaintiff] is limited to onlyoccasional

stair cdimbing, stooping, balancing, keling, crouchig, crawling, or ladder

climbing.

(Tr. at 20 (footnotes omitted).

At step four, the ALJ determined that, through the date last indeiid{iff was capable
of performinghis past relevant work as a file clerkTr. at 25). The ALJ stated that this work
did not require the performance of wadated activitieprecluded by Plaintiff's RFC(Tr. at
25). The ALJ found that, in compariiaintiff's RFCwith the physical demands of this work,
Plaintiff is able to perform it as actually and generally perforn{éd. at 25).

Because the ALJ found Plaintiff could perform past relevant work at step fourl-the A
did not make findingstastep five (See€Tr. at 25). Accordingly, the ALJ concluded that Plaintiff
was not under a disabiligt any timefrom October 30, 2009, the alleged onset date, through
December 31, 2009, the date last insur@d. at 25).

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peraleg02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a scietjithe evidence
must do more than merely create gpstisn of the existence of a fact, and must include such
relevant evidence as a reasonable person would accept as adequate to support tlmmconclus

Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citv@lden v. Schweike872 F.2d 835,

838 (11th Cir. 1982)Richardson402 U.S. at 401).



Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary raesdilhder of fact, and
even if the reviewer finds that “the evidence preponderates against” the Camariss
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 1998grnes v. Sullivam32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the decioie 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (stating that the court must
scrutinize the entire record to determine reasonableness of facturad$nd

Analysis

Plaintiff raises one issue on appeal, “[w]hether the ALJ erred in asse&simiff3
residual functional capacity by giving little weight to the opinions of Plaimtiféating pain
management doctors.” (Doc. 17 at 18). Plaintiff contends that the ALJ impropedyrtisd
the opinions of1) S. Farhan Zaidi, M.D. an@) Joseph M. Brooks, M.D.Id.).

A. Legal Standards

Medical opinions are statements from physicians, psychologists, or oteptaiie
medical sources thagflect judgments about the nature and severity of impairments, including
symptoms, diagnosis and prognosis, what a claimant can still do despite impsjianent
physical or mental restrictions. 20 C.F.R. 8§ 404.1527(a)(2). When evaluating a medicad,opini
the factors an ALJ must consider include: (1) whether the doctor has examictdrtizet; (2)
the length, nature, and extent of a treating doctor’s relationship with the ota{@)%the medical
evidence and explanation supporting the doctor’s opinion; (4) how consistent the doctor’s

opinion is with the record as a whole; and (5) the doctor’s specializadenomme v. Comm’r,



Soc. Sec. Admins518 F. App’x 875, 877 (11th Cir. 2013) (citing 20 C.F.R. 88 404.1527(c),
416.927(c)).

An ALJ is required to consider every medical opini@ennett v. AstryeNo. 308ev-
646-J-JRK, 2009 WL 2868924, at *2 (M.D. Fla. Sept. 2, 2009) (citing 20 C.F.R. §§ 404.1527(d),
416.927(d)). Additionally, the Eleventh Circuit has stated that an ALJ must stiate wi
particdarity the weight given to different medical opinions and the reasons theWfoschel v.
Comm’r of Soc. Sed631 F.3d 1176, 1179 (11th Cir. 2011). Otherwise, the Court has no way to
determine whether substantial evidence supports the ALJ’s decision, and the Gaownt wil
affirm simply because some rationale might have supported the ALJ’s doncl&ge id.
Nonethelessan incorrect application of the regulations will result in harmless errooifraat
application of the regulations would notnt@adict the ALJ’s ultimate findingsDenomme518
F. App’x at 87778 (citingDiorio v. Heckler 721 F.2d 726, 728 (11th Cir. 1983)).

The Eleventh Circuit hasirtherheld that the opinion of a treating physician must be
given substantial or considerable weight unless “good cause” is shown to the cdpiiéinys,

357 F.3d at 1240-41 (citingewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)). Good
cause existahen the: (1) treating physician’s opinion was not bolstered by the evidence; (2)
evidence supported a contrary finding; or (3) treating physician’s opinionamakisory or
inconsistent with the doctor’'s own medical recorlts. Moreover, a “ALJ mayreject any
medical opinion if the evidence supports a contrary findingatina v. Comm’r, Soc. Sec.
Admin, 606 F. App’x 520, 526 (11th Cir. 2015) (quoti@barfarz v. Bower825 F.2d 278, 280

(11th Cir. 1987)).



B. The ALJ’s Review of the Opinion Evidene
1. S. Farhan Zaidi, M.D.

Plaintiff contends that the ALJ erred in his review of Dr. Zaidi's opinion. (Doat17
18). Plaintiff states that Dr. Zaidiegantreating his chronic neck and low back pain on
September 20, 20121d( at 20 (citing Tr. at 423))Plaintiff stateghat Dr. Zaidi gave an opinion
for Plaintiff's restrictiors for the period starting October 30, 2009 through November 15, 2012.
(Id.). Plaintiff argues that “[tje ALJ never considered that Dr. Zaidi’'s retrospective opinion was
entitled to more weight because he worked at the [same medical treatmentveieaterPlaintiff
had been receiving treatment for his degenerative disc and joint disease sintg 2D05.
Plaintiff argues thatDr. Zaidi knew and worked with all of Plaintiff's previous surgeons and
pain management specialistgld.).

Additionally, Plaintiff takes issue with the weighie ALJ gaveo Dr. Zaidi’'s opinion.
(See idat 22). Plaintiff argueghat the reasons the ALJ gave for not giving Dr. Zaidi’s opinion
controlling weight are not supported by substantial eviderfgee id.. Specifically, Plaintiff
notes that the ALJ found that Dr. Zaidi’'s opinion was “not entitled to controlling weeglguse
it is inconsistent with other substantial evidence in record; specifically, ¢clexeanination
findings and additional opinion evidenceld.((citing Tr. at 24)). Plaintifpoints outthat the
ALJ cited three pieces of evidence in support of this finding: (1) Exhibit BB +nitialdenial
by a single decision maker (“SDM”); (2) Exhibit B5Athe denial on reconsideration by P.S.
Krishnamurthy, M.D.a state agency neexamining physicignand (3) the ALJ’s own findings
in Section 5(A) of his decisioni-e., the ALJ’s findingsand analysis that the medical evidence
in record establishdébat Plaintiff's RFC is within the light exertional leveld.((citing Tr. at

24)). Plaintiff argues that none of these pass musgse (d).



Specifically,Plaintiff argues that the SDMipinion is not a medical opinion and, thus,
cannot be substantial evidencéd.), Plaintiff contends that Dr. Krishnamurthy’s opinion
should be discounted because the doctor never saw Dr. Zaidi’s retrospective dgiatn
November 15, 2012.1d.). Moreover,Plaintiff argueghat the ALJselectively citechormal
findings in Section 5(A) of his decision while ignoring Dr. Brooks’ opinion and other findings
from Plaintiff's orthopedic surgeon.ld. at 24). Plaintifffurtherargues that the ALJ erreg b
giving more weight td®r. Krishnamurthy’s opinion than Dr. Zaidi's opiniond.(at 28).

FurthermorePlaintiff argues that “[tje ALJ failed to follow the guidelines of 20 C.F.R.
8404.1527(c) when evaluating Dr. Zaidi's opiritiecause “[while theALJ acknowledged Dr.
Zaidi was a treating physician, he did not give Dr. Zaidi's opinion any defenemackd the ALJ
acknowledge Dr. Zaidi’s specialization as a pain management dodir&t 27). Plaintiff
contends that even “fipood cause existsr not giving the treating physician’s opinion
controlling weight, the opinion must still be accorded substantial or consideragle.wgd. at
28 (citingLamb v. Bowen847 F.2d 698, 703 (11th Cir. 1988)).

Defendant disagrees, arguing that the Atdperly discounted Dr. Zaidi’s opinionld(
at 30). Defendant argu#isat the ALJcorrectly found that Dr. Zaidi's opiniomas not entitled to
controlling weight because substantial evidence supports a finding that Drsgichion was
not consistenwith the records, specifically tlefinical examination findings and other opinion
evidence (Id. at 30). Similarly, Defendant argues that substantial evidence supports the ALJ’s
reasons for declining to giv@r. Zaidi’s opinion eversignificant weight (1d.).

Further, as to Dr. Krishnamurthy’s opinion, Defendant contémats “[w]hile a non-
examining opinion standing alone cannot be good cause to discount a treating opinion, the ALJ

provided several other reasons to discount Dr. Zaidi's opihifid. at 32). Defendarfurther



argues thaftthe regulations and case law do not prohibit the ALJ’s consideration of non-
examining opinion evidence in determining the weight to give a treating sorde(citing
Straka-Acton v. Comm’r of Soc. Sddo. 6:14ev-630-ORL-GJK, 2015 WL 5734936, at *3
(M.D. Fla. Sept. 29, 2015))). Additionally, Defendant contdhds “state agency medical and
psychological consultants’ opinions may be entitled to greater weight tharreaeng source
opinions if better supported by evidence in the re€oftdl. (citing 20 C.F.R. §
404.1527(e)(2)(i); SSR 96-6p, 1996 WL 374180, at *deBrett v. Comnr’ of Soc. Sec422 F.
App’x 869, 874 (11th Cir. 201)))

As a final matterDefendant notes Plaintiff’'s contentiotmatthe ALJ should have
considered that Dr. Zaidi’s opinion was entitled to more weight because he wotkedame
facility where Plaintiff had been receiving treatment for his degenerativeddjoint disease
since 2003 (Id. at 34). Defendant conteds that “Plaintiff provides no authority for such a
proposition and the regulation on treating sources speaks to such doctors in terms abtise doc
own treatment of a claimant, not their colleagues’ treatrhéid. (citing 20 C.F.R. §
404.1527(c)(2))).

In sum, Defendant argues th#té ALJ. . .evaluated the entirety of the evidence and
concluded that the evidence suppoigdinding that Plaintiff could perform work consistent
with the RFC: (ld. at 35). Thus, Defendant argues that “[t{]he ALdparly evaluated the
medical opinion evidence (Id.).

As stated abovegood cause exists to discount a treating physician’s opinion (&hdre
opinion is not bolstered by the eviden(®,the evidence supported a contrary findiong,(3) the

opinion is conclusory or inconsistent with the doctor’'s own medical rec&aiflips, 357 F.3d



at 1240-41.In this casethe Court finds that the ALJ provided good cause for discounting Dr.
Zaidi’s opinion. Seeid.

As an initial matterthe ALJdeclined to give Dr. Zaidi's opinion controlling weight
because “it is inconsistent with otrmrbstantial evidence in record; specifically, clinical
examination findings and additional opiniemidence.” (Tr. at 24). In supporthe ALJ cited(1)
Exhibit B3A —the initial denial by a SDM; (2) Exhibit B5SA — the denial on reconsideration by
Dr. Krishnamurthy; and (3) the ALJ’s findings in Section 5(A) of his decisi@eei(l.). Upon
consideration, the ALJ’s citations to the record in Section 5(A) of his decision provide
substantial evidence in support of his finding that Dr. Zaidi’s opinion is inconsisténotiver
substantial evidence in recor8eePhillips, 357 F.3d at 1240-41.

Specifically, while Dr. Zaidi opined that Plaintiff had significant limitations, including
the need to need to lie down or recline to rest every 1-2 hours for 15-30 minutes, (Tr. tie444),
ALJ nonethelessited otherevidence of recordhowingthat Plaintiff hadhojoint swelling,
cramps or weakness, no overt pain behaswiod, full strength in the extremities with negative
straight leg raise testingo focal spasms, normal gait, ammrmalrange of motion. (Tr. at 21-22
(citing Tr. at347-48, 369, 392, 43l Moreover, this is not a situation where the Aaied to
consider alternative evidencéndeed the ALJ specifically noted Plaintiff®ngitudinal
treatment historyor knee pain and back painSgeTr. at 21-22. Nonetheless, the ALJ
ultimately concluéd that the evidence did not soppthe severe limitationSr. Zaidi opined.
(SeeTr. at 24). As indicated above, this Court is not tastd reweighng the evidence but
insteadmustdetermine whether the ALJ applied the correct legal standard, and whether his
findings are supported by substantial eviderfsee McRobert841 F.2d at 108@®Richardson

402 U.S. at 390Here substantial evidence of recacded by the ALJSupports a contrary

10



finding. Thus, the ALJ provided good cause to discount Dr. Zaidi’s opinion and did not err by
declining to give the opinion controlling weigh®eePhillips, 357 F.3d at 1240-41.

Beyond the issue of controlling weight, the ALJ found that Dr. Zaidi’s opinion was not
entitled toevensignificant weight for three reasons: {f¢ ALJ found Dr. Zaidi’s opinion to be
internallyinconsistent; (2) during the relevant period, the ALJ found Dr. Zaidi's opinion
regarding Plaintiff' dimitations wee not suppded by any significant clinical examination
findings and (3)the ALJ foundDr. Zaidi’'s opinions to be inconsistewntth Plaintiff's pattern of
treatment (Tr. at 24).Each of these reasonssigpported by substantiatidence

As to theALJ’s first reasorfor declining to give Dr. Zaidi'®pinioneven significant
weight—i.e., thatDr. Zaidi’s opinionwasinternally inconsistent the Court notes that, in one
place, Dr. Zaidopined that Plaintiff could lift and/or carry only less than five pounds, but in
another place stated that Plaintiff wasstricted lifting heavytems.” (Tr. at 24 (citing Tr. at
444)). The Court agrees with the ALJ’s reasortivag “the ability to lift even fivgpounds is not
consistent with ‘lifting heavtems™ (SeeTr. at 24). ThusDr. Zaidi’s opinion may be
considerednternally inconsistent. SeeTr. at 24). As a resultthe Court finds thahe ALJ’s
stated reasoprovides good cause to discount Dr. Zaidi’'s opiniSee Phillips357 F.3d at
1240-41.

Additionally, the ALJalso citedPlaintiff's ability to assist witHight household chores
andto take thestairs to his second floor aggment as beingpconsistent with Dr. Zaidi'extreme
postural limitations.(Tr. at 24). While this finding does not necesgapeak to the internal
consistency of Dr. Zaidi’s opinions, the findidges suggest that the evidewteecord supprts
aconclusion other than Dr. Zaidi’s opinion. Thus, this reason also constitutes good cause to

discount Dr. Zaidi’s opinion SeePhillips, 357 F.3d at 1240-41.

11



The ALJ’s second reason for discounting Dr. Zaidi’s opimgdhat, during the relevant
period,the limitations thaDr. Zaidi opined are not supported by any significant clinical
examination findings. (Tr. at 24). A review of the briefing shows that Plaindifhdi point to
anysignificant clinical examination findingsom the relevant time period to rebut this point.
(SeeDoc. 17 at 18-28).Thus, Dr. Zaidi’s opinion was not kxikred by the evidencélhe ALJ’s
statel reasonthereforeprovides good cause to discount Dr. Zaidi's opiniBGee Phillips357
F.3d at 1240-41.

The final reason given by the ALJ for declining to give Zaidi's opinionssignificant
weight was that thepinionsare inconsistent with Plaintiff's pattern of treatme(ifr. at 24).
On this point, this Court has previously stated thadtis=nce of limitations in treatment notes
does not, standing alone, provide good caeasons to assidass than substantial or
considerable weight a treating physicianStrakaActon 2015 WL 5734936, at *giting
Lamh 847 F.2dat 703). Nonetheless, an “ALJ is not prohibited from considering such evidence
when weighing a treating physiciabpinion” id., nor is thisconsideratiorprecluded fom
being apart of the ALJ’s reasons for discounting a treating physician’s opitgen.id.

In this case, the ALJ found:

Over the course of treatntety any physician, the physicians neveada

limitations on the claimant’s ability to walk, sit, or lift/carry, which ameegral

parts of these opiniondn fact, there is no mention of any functional limitations

consistent with the severity discussed in this opinionaddition, the physiciar’

indication thatthe prescription medication would infere with the claimang
abilities is inconsistent with thelaimants continuous reports of no sid#eets

from the medication Given theinconsistency with the longitudinal record, the

physicians opinion is not entitled to significameight.

(Tr. at 24(internal citations omittegl) Plaintiff did not rebut this point. SgeeDoc. 17 at 18-28).

Thus, while the lack of limitations in treatment notesanding alone, cannot constitute good

cause for discounting Dr. Zaidi's opinion, the Court finds that the ALJ digmat making this

12



finding as gpart ofhis reasons for discounting Dr. Zaidi's opinioBeeStrakaActon 2015 WL
5734936, at *3.

In sum, the Court finds that the ALJ provided good cause for discounting Dr. Zaidi’'s
opinion. See Phillips357 F.3d at 1240-41Becausehe ALJ provided good cause to discount
Dr. Zaidi's opinion, the Court need not adsls Plaintiff's other argument§&or the sake of
clarity, however, theCourtaddresses Plaintiff’'s remainimgguments below

For examplePlaintiff contends thahe ALJs citations tathe decisions by th8§DM and
Dr. Krishnamurthy cannot be substial evidence. (Doc. 17 at 22).

As to theSDM'’s decision, the Court notes that an SDM, with no apparent medical
credentialsis notan acceptable medical sourcgeeSiverio v. Comm’r of Soc. Sed61 F.

App’x 869, 871 (11th Cir. 2012). Nonetheless, while it is improper for an ALJ to consider the
opinion of an SDM, the Eleventh Circuit has stated that ancdbdmits harmless error when his
review of an SDNk opinionis confirmed by other objective medical evidence of rec&ee
Castel v. Comm’r of Soc. Sg855 F. App’x 260, 266 (11th Cir. 2009). In thiseany

potential eror by the ALJ in referencing theDM'’s decision is harmless because other
substantial evidence of record supports the ALJ’s decision to discount Dr. Zaidismop{bee

Tr. at 24).

Similarly, & toDr. Krishnamurthis opinion,Plaintiff takes issue with the fact th@f
Dr. Krishnamurthyis anonexamining consultative physicig®) the ALJ gave more weight to
Dr. Krishnamurthy’s opinion; an(B) Dr. Krishnamurthy never saw the retrospective opinion of
Dr. Zaidi. SeeDoc. 17 at 22). The Court finds that none of these points are a basis for remand.

For instance, the Court notes that an ALJ may not rely on the opingonafexamining

consultative physician, standing aloas,a good cause reagormassigra treating physician’s

13



opinion less than substantial or considerable wei§htakaActon 2015 WL 5734936, at *3
(citing Lamh 847 F.2d at 703))Nonetheless, aALJ is not prohibited from considering this
evidence when weighing the opinion of a treating physictee d. Here, because the ALJ
provided other good cause reasons for discounting Dr. Zaidi’s opinion, the ALJ did not err in
relying, in part, on the opinion of the state agency nonexamining physician Dr. Krishnamurthy
See id.

Similarly, while Plaintiff takes issue with the fact that the ALJ assigned more weight to
Dr. Krishnamurthy’s opinion than Dr. Zaidi's opinion, the Court notes that an ALJ is not
prohibited from giving more weight to n@xamining state agency consultative physieiahen
their opinions are better supported by the rec&ee Jarrett422 F. App’xat 874 (finding that
the ALJ did not err in giving a treating physician’s little weight and insteadtiogthe opinion
of the state agency consultants because their opinions were better supporte@dxyrthe r
Here, as stated abouwbe ALJ provided good cause reasons supported by substantial evidence of
recordfor discounting Dr. Zaidi’s opinion. Moreovet s clear that the ALJ’s ultimate RFC
findings were based@t least in part, on the substantial evidence of record cited by the ALJ to
discount Dr. Zaidi's opinion. SeeTr. at 24). Further,a review of Dr. Krishnamurthy’s opinion
shows that it is more consistent with the ALJ’'s RFC findings than Dr. Zaidi’'soopirfceeTlr.
20, 103-16). As such, the record supports a finding that Dr. Krishnamurthy’s opinion is better
supported by the recordbee id.

As a final matter as to DKrishnamurthy’s opinionPlaintiff takes issue with the fact
thatDr. Krishnamurthy never saw the retrospective opinion of Dr. Zaidi. (Doc. 17 at B8). T
Eleventh Circuit has previously indicated, howeteatevenif a non-examining doctor was

unable to review all athe claimant’anedical records before making BRfC determination,

14



there is no error if the nonexamining physician cited portions of the record in suppisrt of
conclusions, and the ALJ, who made titttmate determination, had access to the entire record
as well as the claimanttestimony SeeCooper v. Comm’r of Soc. Sgb21 F. App’x 803, 807
(11th Cir. 2013). Here, while Dr. Krishnamurttigl not review all of Plaintiff’'s medical
records Dr. Krishnamurthycited portions of the record in support of his conclusioBgelr. at
103-19. Moreoverthe ALJ—who made the ultimate determinatiehad access to the entire
record as well aRlaintiff's testimony Thus, the Court cannot find erfogre. SeeCooper 521

F. App’x at 807.

As an additioal matter, Plaintiff takes issue with the ALJ’s failure to acknowledge Dr.
Zaidi’s specialization as a pain management doctor. (Doc. 17 at 27). The Court notgsyhowe
that ecialization is only omfactor an ALJ considers when giving weight to a physigian
opinion. See20 C.F.R. 8§ 404.15%2@). Moreover, “there is no rigid requirement that the ALJ
specifically refer to every piece of evidence in his decision” Dyer v. Barnhart 395 F.3d
1206, 1211 (11th Cir. 2005). Here, because the ALJ provided other good reasons for discounting
Dr. Zaidi's opinion, the Court cannot find error in any failure by the ALJ to aclauge Dr.
Zaidi’s specialization in pain managemeBee id.

As a final mater, Plaintiffargwesthat“Dr. Zaidi’s retrospective opinion was entitled to
more weight because he worked at the [same medical treatment center] where Raalittéen
receiving treatment for his degenerativecdand joint disease since 20@Hdbecaise“Dr.

Zaidi knew and worked with all of Plaintiff’'s previous surgeons and pain management
specialists.” Doc. 17 at 2D Nonetheless, Plaintif briefingfails to cite any legal authority in

support of this contention.Sée id.. Thus, the Court has no basis to conclilnd¢Dr. Zaidi’'s

15



employment at the same treatment facgisplaintiff's other providerss avalid reason to give
Dr. Zaidi's opinion more weight. Jee id).

In sum, the ALJ properly discounted Dr. Zaidi's opini@ee Phillips357 F.3d at 1240-
41. Thus, the ALJ’s decision on this ground is affirmed.

2. Joseph M. Brooks, M.D.

The Courtnextaddresses Plaintiff's arguments regarding Dr. Brooks’ opinion. On this
point, Plaintiffnotes that Dr. Brooks gave a medical opinion dated June 25, 2009. (Doc. 17 at 19
n.3). While Plaintiff acknowledgdbhatthe opinionwas considewtand rejected by the ALJ in a
previous decisionelated toa previous application for benefits, Plaintiff argues that Dr. Brooks’
June 25, 2009 opinion should have been considered by the ALJ in the pessend.).
Specifically, Plaintiff contends that the ALJ “open[ed] the door” to considering Dr. Brooks’ June
25, 2009 opinion because (1) the ALJ discusses Dr. Bro@atmets notes during the time
period the opinion was givenke., four months before the ALJ’s decision and (2) “Dr. Brooks
was providing pain management during the relevant time period (October 30, 2009 through
December 31, 2B).” (Id.). Thus,Plaintiff argues that the ALJ impraply ignored Dr. Brooks’
June 25, 2009 opinionld( at 23).

Defendant disagrees, arguing tat Brooks’ opinionwas considered bine ALJ in
Plaintiff's previouslyadjudicatedapplicationand thus,is subject to administratives judicata
(Id. at 29(citing Tr. at 80). Defendant contends that “[u]nder the Commissioner’s regulations,
administrative res judicata applies when the agency has made a previbdstémaination or
decision regarding the claimant’s rights on shenefacts and issues.”ld. (citing 20 C.F.R. 8§
404.957(c)(1)Cash v. Barnhart327 F.3d 1252, 1255-56 (11th Cir. 2003))). Defendant argues

that “[b]ecause the ALJ in the prior decision considered and discounted Dr. Brooks’s opinion,
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the ALJ here wagnot required to re-address the opinfo(ld. (citing Baxley v. ColvinNo. 5:12-
cv-69/EMT, 2013 WL 3107968 at *6-7 (N.D. Fla. Jun. 1013))).

In evaluating this issue, the Court notes thatdifahistrativeres judicataapplies when
the Commissionefhas] made a previous determination or decisiorabout [a claimans$]
rights on the same facts and on the same issue or issues, and [the] previous deteoninat
decision has become final by either administrative or judicial attidfreese v. Coiwn, No.
8:15-CV-1315-T-27AAS, 2016 WL 4487916, at *5 (M.D. Fla. Aug. 5, 20(b#jng 20 C.F.R.
88 404.957(c), 416.1457(dtkins v. Comm’r, Soc. Sec. AdmBO6 F.App’x. 864, 868 (11th
Cir. 2015);Cash 327 F. 3cat 1254-595, report and recommendation adopté¢b. 8:15€V-
1315-T-27AAS, 2016 WL 4487865 (M.D. Fla. Aug. 24, 201dgre, he parties do not dispute
that the previous decision was final or that the ALJ rejected the Dr. Brooks23u2609
opinion in that previous decisionSéeDoc. 17 at 19 n,3ee idat 2930). Instead, Plaintiff
argues thathe ALJ “open[ed] the door” to considering Dr. Brooks’ opinibynhis treatment of
the decision in the opinion. (Doc. 17 at 19 n.3).

The Court construes Plaintiffargumento bethat the ALJ repened the issues from
Plaintiff's previous application for benefitSee id. The Court notes, however, thhe
Agency’sdecision“to reopen a previous application is not reviewable by this cotireese
2016 WL 4487916, at *kciting 20 C.F.R. §§ 404.903(l), 416.148X5); Cash 327 F.3d at
1256). Moreover, courts typically only make an exception to this rule “where a foisicteon
a prior social security claim is in fact reopened and reconsidered on thetmanisextent on
the administrative level. Cash 327 F.3d at 1256 (citation and internal quotation marks

omitted).
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In this instancethe Court agees with Defendant and finds that the ALJ did not err in his
consideration of Dr. Brooks’ June 25, 2009 opinic8egDoc. 17 at 29).Specifically it is clear
that theALJ only reviewed Dr. Brooks’ opinion to the extent necessary to provide contidvet to
current decision (Se€Tr. at 18-25). Te ALJdid not address the merits of Plaintiff’'s previous
application for benefitsSee Cash327 F.3d at 1256. As a result, the Court finds theatabse
the ALJ considered and discounted Dr. Brooks’ June 25, 2009 opinion in the prior decision,
administrativeres judicataapplies suclthat the ALJwas not required to re-address the opinion
in the current decisionSeeid.

The Court, therefore, affirms the ALJ’s decision on this ground.

II. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Commissier is herebAFFIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, ter@mat
pending motions and deadlines, and close the case.

DONE AND ORDERED in Fort Myers, Florida on September 27, 2017.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
Unrepresented Parties
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