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UNITED STATES DISTRICT COURT

M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

BLANCA IRIS SANTIAGO,
Plaintiff ,
V. Case No: 6:16cv-18610rl-LRH

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

M EMORANDUM OF DECISION
Blanca Iris Santiago (Claimant) appeals the Commissioner of Social Secur|ty’s

(Commissioner) final decisiomartially denying her application for disability benefits. (Doc. [L).
The Claimant raisesvo arguments challenging the Commissioner’s final decision and, basgd on
those arguments, requests that the matter be reversed and renoadeliedmine whethesheis
entitled to disability benefits for the period that the Administrate Law J(Alg® found she wag
not disabled (Docs. 28at 10-14, 1921, 26 30; 35. The Commissioneagrees that the cage
should be reversed and remaddwrut, as discussed moredetail belowthe Commissionargues
that the case should be remandeddde novoreview of the Claimant’'entire application for
disability benefits-including the favorable portion of the Commissioner’s final decisi¢docs
28 at15-19, 2226; 34)). Upon review, the Court finds that tGemmissioner’s final decisiaa
due to beREVERSED andREMANDED so theALJ may complete ade novoreview of the

Claimant’s entirapplication for disability benefits
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The Procedural History

A. The Application for Benefits

This case stems from the Claimant’s application for disability insuranceitsené®. 130-
34). The Claimant alleged a disabilipnset date ofune 1 2013. (R. B0). The Claimant’s
application was denied on initial review and on reconsideratiimematter proceeded before an
ALJ, who issued her decision on April 21, 2015. (R313.

B. The ALJ’s Decision

The ALJ found thathe Claimant suffers from the following severe impairmeathritis of
the hips with early bilateral avascular necroimpmyalgig inflammatory arthritis; mild bilatera]
carpal tunnel syndrome; obesity; chronic liver disease; chronic pancreaditisfels mellitus; and
hypertension (R. 15). The ALJ also found that the Claimant suffers from the following non
severe impairmentsffective disorder; and anxiety disorde(R. 15-18). The ALJ, however
determined thatnone of the foregoing impairments, individually orin combinatibar medically
equaled any listed impairment. (RB-20).

At step four of the sequential evaluation process, the ALJ founthtn&laimant’sesidual
functional capacity (RFC) prior to September 1, 2014 was limideg@dentaryvork as defined in
20 C.F.R. § 404.1583)! with the followingspecificlimitations:

[T]he claimantould lift or carry 10 pounds occasionally (up to g@hied of the

workday), stand or walk for 2 hours in afh8ur workday, and sit for 6 houirsan

8-hour workday. The claimant could occasionally stoop, kneel, crouch, and climb

a ramp or stairs, but never craw, and never climb a ladder, rope, or dcaltw
claimant could not constantly handle or fingekdditionally, the claimant had to

1 “Sedentaryvork involves lifting no more than 10 pounds at a time and occasionally lifting
or carrying articles like docket files, ledgers, and small tools. Alth@ausgedentary job is defingd
as one which involves sitting, a certain amount of walking and standindes wwécessary i
carrying out job duties. Jobs are sedentary if walking and standing are requas@aoally and
other sedentary criteria are met20 C.F.R. 8§ 404.1567(a).
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avoid all exposure to extreme cold, extreme heat, excessive vibration, direct
prolonged exposure to sunlight, and hazards such as work at heights or with
dangerous moving machinery.
(R.20). Basedonthis RFC, the ALJ found that, prior to September 1 420te Claimant was ablg
to perform her past relevant waaik a receptionist (R.28-29). As suchthe ALJ concluded that
the Claimant was not disabled between her alleged onsetldat 1, 2013, throughugust31,
2014 (R.30).
The ALJ proceeddto find that the Claimant’s RFC changed as of September 1, 2014.

Specifically, the ALJ found that the Claimant continued to have the samé&dneddimitations

—+

detailed abovevith an additional limitation of being off task for fifteen percent (15%)hef
workday. (R. 28). Based on tmew RFC, the ALJ found that, as of September 1, 2014 the
Claimant was unable to perform her past relevant work and other work in the hationamy.

(R. 2930). Thus, the ALJ concluded that the Claimant became disabled on Septe21i&t, ]

and remained so through the date of the decision. (R. 30).
C. The Appeal Council’'s Decision
The Claimant filed a request for review witle Appeals Council, stating:
[The Claimant] does not challenge the favorable decision regarding herigisabil
and right to receive benefits. The only issue being challenged is the deasion th
[the Claimant] was not disabled prior to [September 1, 2014].
(R. 8). The Appeals Council denied the Claimant’'s requesefoew, (R. 1-3), and theALJ’'s
decisionbecameahe Commissioner’s final decision.
D. The Proceedings Before the District Court
1. The Complaint

This case has had a very lengthy history before this Court. On October 25, 20[16, th

Claimant filedhercomplaint in which shestated that shie not challenging “the favorable decisipn




regarding her disability and right to receive benefits.” (Doc. 1 at I7$tead, the Claimant state
that she is onlappealinghe Commissioner’s final decision “that she was not disabled pri

September 14 [sic], 2014.”Id(). The complaint did not set forth any assignments of error.

Commissioner filed his answer and a copy of the administrative record on January 17,&01

11). Thatsame day, the Courtissued its scheduling order, which set a deadlme0,f2D17 for
the filing of the Joint Memorandum (Doc. 14).
2. The Motionto Remand and its Denial
On May 10, 2017/the Commissioner filed a motion for entry of judgment and rem
(Doc. 17 (Motionto Remanyg)). In it, the Commissioner requestdthtthe casebe remanded
pursuant to sentence four of 42 U.S.C. § 405(g) for the following reason:
[O]n remand, the Administrative Law Judge (“ALJ”) will further evakithe
claimant’s application for disability for the emtiperiod at issue and, if warranted,
provide further rationale to explain the reasons for the claimant’s estabdistet
date and, if necessary, obtain medical expert testimony to establish nhen t
claimant became disabled.
(Id. at 1).
The Claimanfiled a response, in which slagreedhat the case should be remanded

further proceedingsut notedhat shalid notappeal théavorable portion of th€ommissionerg

decision (Doc. 18 at 12). Instead,the Claimant argued that the favbla portion of the

Commissioner’s decision should remain intact, and the proceedings on remand sHiouite ¢ ¢

solely todetermining whether the Claimant became disabled prior to September 1, @14t 1-
2). In supportthe Claimant cited severasedrom this Districtthat according to hegddressec
the sameassueand ordered remands limited to review of only thefavorable portion of th
Commissioner’s final decision(ld. at 2 (citingAdkins v. Comm’r of Soc. Se€ase No. 6:16v-

754-0rl-31TBS, 2017 WL 1289912 (M.D. Fla. Mar. 20, 20i&port and recommendation adopt
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by, 2017 WL 1234828 (M.D. Fla. Apr. 4, 201Aolmes v. Comm'r of Soc. Se€ase No. 5:16v-
00499PRL, 2017 WL 461604 (M.D. Fla. Feb. 3, 201R%iney v. Comm’r of Soc. Se€ase No
5:15¢cv-5360C-PRL,2016 WL 3193474, at*3 (M.D. Fla. June 9, 201$haff v. Comm’r of So¢.
Sec, Case No. 6:16v-13500RL-TBS, 2016 WL 1714524, at*2 (M.D. Fla. Apr. 29, 201&ppp
v. Colvin Case No. 3:1-8v-153-J-JBT, Doc. 25 at8 (M.D. Fla.Dec. 3Q 2013)).

With leave of Court (Doc. 19), the Commissioner filed a reply brief in whictithienot

addresghe district court decisions relied upon by the Claimaf$eeDoc. 20). Instead, th

4]

Commissioner acknowledged that “there is a question of whether substantiatevadpports th

137

precise date of disability onsetdetermined by the ALJ.” (Doc. 20 atB Commissioner argued
that theALJ’s entire decisioshouldbe remanded shé&ALJ coulddetermine te proper disability

onset date pursuantto the guidelines set forth in Social Security RuliRly 8320. (d. at 45

(citing SSR 8320, 1983 WL 31249, (19833).
On June 5, 2017, the Coudenied the Mtion to Remangstating:

The Appeals Council has the authority to review, on its own motion, any decision
of an ALJprovided it does so within sixty days of the date of a hearing decision or
dismissal as set forth in ZDF.R. § 404.969(a).This review can be taken if “[{he
action, findings or conclusions of ttaministrative law judge [*ALJ"] are not
supported by substantial evidence2ZD C.F.R. §404.970(a)(3). This review
authority includes the authority to review a partially favorable decgidong as

the Appeals Council gives notice to thaiolant “of its intent to rexamine issues
notchallenged by the claimant.Kennedy v. Bowe814 F.2d 1523, 1524 (11th
Cir. 1987)(citing 20C.F.R. 8 404.973).Based on this law, the Appeals Council
had the opportunity to review the AL3dgcision on its own motion, but it failed to

do so. None of the case law cited by the Commissicug@ports a finding that this
Court should allow the Commissioner to do now what her Appgaaiscil failed

to do within the time permitted by the regulations.

2 The purpose of SSR is to ‘state the policy and describe the relevamdewce to be
considered when establishing the onset date of disability under the provisions df aitldsX\VI

of the Social Security Act (the Act) and implementing regulatiorS8SR 8320, 1983 WL 31249
at *1.




(Doc. 21 42).

3. The Joint Memorandum and Reply

The case continued on the merits, andJaity 21, 2017, the parties filed theloint
Memorandum. (Doc. 28). The Claimant raised two assignments of err@id.). First, the
Claimant argued that the ALJ “failed to apply the correct legal standards[ddhan Akhtar's
opinion and made findings not supported by substantial evidente.’at(1614). Second, theg
Claimant argued that the ALJ erred by not calling a medical expert to detérendisability onset
date (Id.at1921). In light of these assignments of error, the Clainsanply requested that thg
“case be remanded for further administrative proceedin@d. at 26).

In response to the second assignnodérerrorand consistent witthe arguments made i
support of theMotionto Remandthe Commissioner, “concede[d] that remand is appropriate f
ALJ to further evaluate the entire period at issue, including the period it Whmtiff has been
found dsabled, and if warranted, provide further rationale, including the fissenedical expert, tq
explain the reasons for Plaintiff’s established onset datgd. at 22). The Commissionel
reiterated its prior requetstat the case be remanded faleanow review of the Claimant’s entir¢
application for disability benefits. Id. at 26). The Claimant filed a permitted reply brief ¢
August 4, 2017 which reasserted her contention thatathe should be remandsalely toreview
the unfavorable portion dfie Commissioner’s final decision{Doc. 30)

4. The Stay

On June 13, 2017, the Commissioner moved to stay the case pending the Eleventh
ruling in another social security disability casilam v. Berryhill (Doc.22). The Commissionel
argued thatheMilam case addressélepropriety ofvacaing a partially favorable decision in it

entirety following a remand from the district courid.f. The Claimant opposed the stay. (D
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23). The Courtinitiallydenied thenotion to stay on the basis that it would not guide the outg
of thiscase. (Doc.24)Following the filing of the Joint Memoranduloweverthe Courtleameqg
that theMilam case had been fully briefed. Based on the unique circumstances of thisnc
February 8, 2018 th Court stagd and administratively closkethe case pending the Eleven
Circuit's ruling inMilam. (Doc. 31).

5. The Supplemental Briefing

The Eleventh Circuit entered its decisioMiiam in May 2018. Milamv. Comm’r of Soc|
Sec, 734 F. App’x 697 (11th Cir. 2018)ln July 2018, the Court reopened the casepaadided
the parties with an opportunity to submit supplemental briefing concerniedftat of theMilam
decision on this case. (Doc. 33tach party filed a supplemental bri@ocs. 34; 35)as well as
ajoint notice that the case waswfully briefed. (Doc. 38). This case ismowripe for review.
I Standard of Review

The scope of the Court’'s review is limited to determiningwhether the Coroméssip plied
the correct legal standards and whether the Commissioner’s findingstodre supported b
substantial evidenceWinschel v. Comm’r of Soc. S&&31 F.3d 1176,1178 (11th Cir. 2011). T
Commissioner’s findings of fact are conclusive if they are supported by suakéandience, 42
U.S.C. 8§ 405(g), which is defined as “more than a scintilla and is slestarg evidence as
reasonable person would accept as adequate to support a conclusais’v. Callahan125 F.3d
1436, 144Qq11th Cir. 1997). The Court must view the evidence as a whole, taking into &g
evidence favorable as well as unfavorable to the Commissioner’'satecidien determining
whether the decision is supported by substantial evideRoete v. Chater67F.3d 1553, 1560
(11th Cir. 1995). The Court may not reweigh evidence or substitute its judgmematfof the

Commissioner, and, even if the evidence preponderates against the Commissdexision, the
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reviewing court must affirm it if the decisiohsupported by substantial evidenddoodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983).

IV.  Analysis

The Claimant raisethe following twoassignments of errot) the ALJ failed to apply the

correct legal standards Br. Akhtar’s opinionand2) the ALJ erred by failing to call a medic

expert to establish the Claimant’s disabitityset date (Doc.28 at 10-14, 1921). Theparties

agree that the matter should be reversed and remanded for further proceesdgsrbihe issug¢

raised in the semnd assignment of error, biley disagree as to the scope of the remaree
Docs. 28 at 126;30;34; 35. TheCourtwill thereforebegin with the second assignment of er
A. The Disability Onset Date

The second assignment ofr@& involvestwo distinct issues. First, the Court my
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determine whether the Alsldetermination concerning the Claimant’'s disability onset date is

supported by substantial evidence&econd, if the ALJ's determination is not supported
substantial evidengéhe Murt must determine the proper scope of the remand. The Coul
address each issue in turn.

1. The ALJ’s Determination Regarding the Disability Onset Date

The Claimant ontendghat the ALJ “randomly” selected her disability onset date with
relying onany medicaéxpert testimony (Doc. 28 at 21). The Claimant maintainghat theALJ
should have obtaedmedical expert testimony accordance witbSR 8320in order toestablish
her disability onset date(ld.). Since the ALJ failed to do so, the Claimant argues that the
did notapply the correct legal standards anddemisionwith respecto the disability onset daie

not supported by substantial evidencéd.)(

by

t will

out

ALJ




the disability onset date is (or is not) supported by substantial evidélicat 2226). Instead,
the Commissioner appesaoonly concede that the ALJ could have done a better job in supp(
her determinatiothat the Claimant did not become disabled until September 1, 20d4. The

Commissionethereforeagrees that the case should be rernedrstd the ALJ can reassess t

Claimant’s disability onset date(ld.).

SSR 8320, 1983 WL 31249, at*3.

on September 1, 2014:

The Commissioner does not take a clear staneeh@ther the ALJ's decision concernifng

The Social Security Ruling the Claimant relies on states, in relevant part, asstollo

In some cases, it may be possible, based on the medical evidence to reasonably
infer that the onset of a disabling impairment(s) occurred some timmetprihe

date of the first recorded medical examinatiog,,e¢he date the claimant stopped
working. How long the disease may be determined to have existed at a disabling
level of severity depends on an informed judgment of the facts in the particular
case. This judgment, however, must have a legitimate medical ba&tsthe
hearing, the administrative law judge (ALJ) should callon the servicesediaah
advisor when onset must be inferrell there is information in the file indicating

that additional medical evidence concerning onset is available, estidance

should be secured before inferences are made.

hriing

The ALJ explained the followingin support of iedingthatthe Claimantbecame disabled

As previously discussed, tbhadersignedlinds that, priorto September 1, 2014, the
claimant had the physical resid@iahctional capacity to perform sedentary work.

In mid-2014, she reported worsening overall pain symptoms. On September 11,
2014, Dr. Lodhi ordered a muscle biopsy for possible myositis; biopsy results
showed changes consistent with mild deradion (Exhibit 12F/45). Global
weakness was noted on examination (Exhibit 18F and.20Wpreover, on
September 11, 2014 and December 16, 2014, Dr. Lodhi noted that the claimant had
multiple tender points, along with obesity with weights of 176 and 179 pounds
(respectively) at a height of 5 feet 4 inches and BMIs of 30.21 and 30.72 (Exhibit
12F/34,44). On December 3, [2]014, the record at the Center for Digestive Liver
Disease (CDLD) also noted that the claimant complained of having sevare rig
upper quadrant (RUQ) pain, along with nausea (Exhibit 13F/1). Additionally, on
December 31, 2014, an endosonogram revealed changes consistent with moderate
to severe chronic pancreatitis in the entire pancreas (Exhibit 14F/15).




The undersigned has viewed the abov@&ewce since September 2014, in
conjunction with the claimant’s testimony. The claimant testified that she has
ongoing abdominal pain and must spend the day lying down or sitting in a recliner.
The record duringthis period shows increasing complaingakness with global
weakness noted on examination, as well as evidence of denervation of the muscles
and moderate to severe chronic pancreatitis. Thus, the undersigned fudther fin
that, beginning September 1, 2014, the claimant no longer has thegbhgsidual
functional capacity to perform a range of sedentary work, as her combined
impairments of pain and fatigue would result in her being off task 15% of the
workday.

(R. 28).
The Claimant contends that the medical evidence predating Septen2@drdlcontained
“the same finthgs” as tle evidence the ALJ relied on in determinitngtthe Claimant becam
disablal on September 1, 2014(Doc. 28 at 21).Given this consisteng¢yhe Claimant argues th
the ALJshould have retained a medical expeogme on the disability onsetdateld.((citing SSR
83-20)). Absent such an opinion, the Claimant argues that the ALJ's otheémaisdoni
determination thaterRFC changednSeptember 1, 2014 is not supported by substantial evid

(Id.). The Caurtagrees.

ence.

The ALJ found that the Claimant’s RFC changed based on: 1) the Claimant’s tes@npny

the Claimant'seports of worsening pain in the middle of 2Q03%observations of multiple trigge

B

pointsand obesityn September and December 2014; 4phrervation of global weakness in late

2014; 5) complaints of severe right upper quadrant pain in December 208} zatiedt showing :

worsening of the Claimant's pancreatitis in December 2014. (R. 28e record evidence

however, does not suppoit ALJ’s first three reasongFirst, none of the Claimant’s testimo
can be construed as having shown a change in her conghtionabout Septembé&r2014. Gee
R. 41:55). Second, the Claimant's treatment notes show gshatas been complaining g
worsening pain as far back as September 20 44778, 49294). Third, the same treatme

notes show that the Claimant has suffered from multiple trigger podt®besity as far back
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September 2013.1d.). In light of the foregoingthe Court finds that the ALJ’s first three reasq
are not supported by substantial evideawtd do not support her onset determination.

The finalthree reasons supportingthe ALJ’s onsetdetermination are supporteebgrth
evidence(R. 508, 533, 563)ut the Court is not persuaded that these reasons substantially g
the September 1, 2014 onset date. The final three redsans primary on medica
observationgésting that suggested a worsening of some of the Claimant’srimgraissometime
after September 1, 20141d.). While the ALJ may infer the onset date based on the me

evidence of record, itis unclear how the ALJ could reasonably do so based on theexjedical

ns,

11%
—

upport

dical

tests that she discussed in her decision. esthhe nature of such evidence, the Court finds that the

ALJ should have called a medical expert at the hearing to determine the Crualsability onset
date. SeeSSR 8320, 1983 WL 31249, at *3 At the hearing, the administrative law judge (Al
shauld call on the services of a medical advisor when onset must be inferredh¥en#estimony

from a medical expert who could interpret the significance of the medical testingich the ALJ

relied, the Court finds that the ALJ’s final three reasorsleasupported by the record, do nfot

constitute substantial evidence to support the Abd'set determination.
In summary, the Courtfindsand the Commissioner does notreally contéisatthe ALJ’s
determination that the Claimant became disabled emtenber 1, 2014 is not supported

substantial evidence. As discussed in more detail below, the Court findsdltase should b

remanded to the Commissioner so the ALJ may compli¢enmvaeview of the Claimant’s entir¢

application for disabilitybenefits. In doing so, the ALJ must call a medical expeaiddn the

determination of when the Claimant’'s RFC chang@keitichanged at all)

-11 -
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2. The Scope of the Remand

The Commissioner maintairsaashehas throughout thisase- that theClaimant “has put
the entirety of the ALJ’s decision in peril by appealing the decision and the Canmeisshould
have the authority to evaluate the entire decision on rerhar{doc. 28 at 22)° The
Commissioner argues that the Court’'s reasons for denying the Motion to Remand do n
prohibitthe Courtfrom remandingthis case fdeanovaeview of the Claimant’s entire applicati
for disability benefits. Ifl. at 2223). Further the Commissioner argues tHallowing remand
from federal court the ALJ is not bound by its previous decisiay review the entire matfend
cantake any additional actions so long as they are not inconsistent with the Appaalsl€
remand order. Id. at 2325) (citing 20 C.F.R. 88 404.98304.977(b);Social Scurity
Administration Programs Operations Manual Syste@NIS, GN § 03106.036(A¥;HALLEX, I-

2-8-18(A)(2016)° Gibbsv.Barnhartl30F. App’x 426, 430 (11th Cir. 2005)ouston v. Sullivan

3 The Court has elected to discuss then@ussioner’s argument first since he was the f
to raise the issue in the Joint Memorandum (Doc. 28-2622with the Claimant responding to tf
argumentin a subsequentreply (Doc. 30).

4 The Social Security Administration has promulgated the POMSpablicly available
operating instructions for processing Social Security clail§gsh. State Dep’t of Soc. & Heal
Servs. v. Guardianship Estate of Keffele37 U.S. 371, 385 (2003).

5 “The Hearings, Appeals and Litigation Law Manual (“HALLEX") aspolicy manual
written by the Social Security Administration to provide policy and procedural guésatio ALJs
and other staff members.Howard v. Astrug505 F. Supp. 2d 1298, 1300 (S.D. Ala. 2007) (cit
Moore v. Apfel216 F.3d 864, 868 (9th CirOR0)). The Eleventh Circuit has not decided whet
the HALLEX carries the force of law, but its decisions addressings$iue have cast douds to
whether it does See, e.gMcCabe v. Comimof Soc. Se¢661 F. App’x 596, 59%00 (11th Cir.
2016);see alsorarver v. AstrueNo. CA 100247-C,2011 WL 206217, at*3 (S.D. Ala. Jan. 2
2011) (“there is uncertaintgased on a split among the Courts of Appeals, as well as betwe
District Courts in the Eleventh Circeats to whether or not that HALDRE creates judicially
enforceable rights”).
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895F.2d 1012, 1015 (5th Cir. 198%ampbell v. Bower822 F.2d 1518, 1522 (10th Cir. 1987
The Commissioner argues that this ciase“prime exampledf why ade novaeview on remand
is important, becaugbe ALJ will need to review the entire recordnd perhaps obtain ne
evidence) to determine the onset date, which could support an earlier onsttelatane onsg

date, a later onset date, or no disability at altl. gt 2526).

The Claimant contersthat the reasoning in the Court's order denying the Motion to

Remand- as well as the authority she cited in her opposition to the Meti@mains applicable
and the Court should continue to apply that reascanrugauthority and only reverse and remd
the unfavorable portion of the Commissionédiral decision. (Doc. 30 at-2 (citing 42 U.S.C.
405(g). The Claimantfurther argues thatthe law of the case doctrine mandates that
Commissionecomply with any Order limiting the scope of remangd. at 23 (citing This That
& The Other Gift & Tobacco, Inc. v. Cobb Gttaa, 439 F.3d 1275, 1283 (11th Cir. 2006)).

A federal court, has thgower to enter, upon the pleadings and transcript of the rec
judgment affirming, modifying, or reversing the decision of the Commissioner adlSscurity,
with or without remanding the cause for a rehearing.” 42 U.S.C. 8§ 403{®.Court has “thg
authority to limit the scope of remand to the Commissioner by specifying the actlosmsnd no
to be, taken by the ALJ."Shaff 2016 WL 1714524, at *2 (citinhonpsonv. Astrug 583 F. Supp.
2d 472,475 (S.D.N.Y 2008) (citingullivan v. Hudso490 U.S. 877, 885 (1989)))Given the
unique circumstances of this case particular the issueblat require further proceedingshe
Court finds that a remand of the entire application for disability benefitdd novoreview
(including the favorable portion of the decisi@appropriate.

TheCourt agrees with theommissionés argumentthade novaeview of the Claimants

entire application for disability benefits necessarpecauseyy challenging the ALJ's onseg
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determination, the Claimant has necessarily placeflaN@able portion of the Commissionet
decision atissué. Asdiscussedbove, the Coultasconcluded thahe ALJ’s onsetdeterminatio
was not supported by substantial evidencebhaedase mushereforebe reversed and remanded
the ALJ can call a medical expert to aid in deteingnvhenor if the Claimant’'s RFC chaed.

The medical expert may opine that the Claimant's RFC changed (if it changed atak) baf or

'S

SO

after September 1, 2014. If the medical exjppihesthat the Claimant's RFC changed after

September 1, 2014 and the ALJ relies on that opjrfenClaimant’s argument to limit the sco
of remand would prohibit the ALJ from finding a later onset date, even if thatalessupported

by substantial evidenceThe ALJ should not be so limited, especially wike Claimant has

shown that the AL&ommited reversible error where tlogiginal onset determination was npt

supported by substantial evidenteCf. Shaff2016 WL 1714524, at *2 (granting remand |
limiting the scope of the Commissioner’s review to the unfavorable portitred@dmmissiones’
final decision becausdiln the absence of a showing that the ALJ committed reversible errd

Court is not persuaded thatthe Commissioner should be allowed to revisitithaft tha ALJ’S

decisionawarding Plaintiff benefits.”). To find otherwiseould obfuscate the Commissionef

responsibility to render a final decision that is supported by substantial evid€ee8SR 8320,

6 The Commissioner appearsto alternatively argue that remand foda hudlvaeview is
automatic simply by virtue of the Claimant’s appeal to this Court. (Doc. 28 atr2@)ever, the
Commissioner has nonty failed to provide any authority for this bald assertion, hstafgument
ignores the decisions discussed above, which provide the Court with the authority toreetes
scope of the remand, and where appropriate authorize limited remands.

7 This is particularly true based on the Claimant’'s contention that the ALJ “rand
selected” the onsetdate. To argue thatthe onset date was randomly selected eeglitst the
scope of remand be limited to the unfavorable portion of the ALJ’s decisibogisal, since
limiting the scope of the remand could resultin anotherrandom onset date if the edel\eziaeed
on remand (including the medical expert’s testimony) supports a finding for atestetrdate.
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1983 WL 31249, at*1 (“[I]t is essential that the onset date be correctly st@dhland supporte

L

by the evidence.”).Therefore, under the circumstances of this case, the Court finds that the case

should be remanded the Commissioner so the ALJ may completdeanovoreview of the
Claimant's entire application for disability benefitssseemayproperlydetermine th€laimants
onset date.

The Courtisalsonot persuaded thatigbound by its ruling on the Motion to Remandhe
case is in aifferent posture than it was when the Court decidad thotion The Motion to
Remand was a preemptive attempt by the Comarissto appeal his own final decisibaforethe
Claimant had an opportunity to raise her assignments of errobefode the Court had ar
opportunity to rule on the assignments of errdedDocs. 17; 2). Now, however, the Court hg
considered the nm#s of the appeahas determined thdhe ALJ's onset determination is ng
supported by substantial eviden@nd found that the case must be remanded for fu
proceedings (See suprpp. 1611). Thus, thisis no longer a situation where the Coniamnss
seeks to appeal his own decision without a finding of error; error has been foundisinger

addressed on remandCf. Shaff2016 WL 1714524, at *2

8 For this same reason, the Court finws tive district court decisions cited by the Claim
to be distinguishable. Each of the decisions were in a different procedutakpbsin the preser
case. In four of the casesKropp, RaineyHolmes andShafi—the district courtsvere each faceq
with a situation where the parties were either contesting (or the court itsethaetd) that a remang
was warranted with respect to the onset date but had not found any reversibléhermwiset In
other words,lie cases were at an earlier stage than the present case, there had been no reg
any substantive claims of error, and more significantly, there had been no finditgtAadthad
erred in determining the onset daite.( no finding that the detmination was not supported i
substantial evidence). Inthe presentcase, however, the Court has found tisdtleeeeor did
occur, and that error directly involves the determination of the onset &te.Shaf016 WL
1714524 at* 2 (“In the absence of a showing that the ALJ committed reversible error this
not persuaded that the Commissioner should be allowed to revisit that partAdfiisedecision
awarding Plaintiff benefits.”). If anything, these decisions only furéstablish theCourt's
authority to determine, in its discretion, the scope of remadidJohn A. v. Comm’r, Soc. Se
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Lastly, both the Claimant and the Commissioner refertre&leventh Circuis decision
in Milam. (Docs. 34; 35). The Court has reviewellilam and finds that it is procedurally
distinguishable on many levels and is therefore dispositivewith respect to either side’s
arguments. For example, while tHistrict court inMilam issued a broad remaritat was not
limited to review of onlylie unfavorable portions of the disability determingtiba plaintiff did
notobjecto or challenge the fullremand, therefore the question of whatioert has the authority
to issue a lim#d remand and in what circumstances was not bbfiteen. Milam, 734 F. Apfx
at 699. Moreover, the legal issues that were addresshtlam — res judicata and due procesy
are not atissue in the presentcase.at 699700. If anything, the CoureaddMilamto implicitly
support this Court'authority to issue a full remand of the entirety of the Commissioner’s dedjision

In summarythe Court finds that the Claimant has neither convincingly argued nor cited any
authority that supports a limited remauntbler the unique circumstances of this cakethe absencq
of such argument and authority and considering the Court’'s general autihdefyne the scope of
the remandthe Court finds thahe case stuld be remanded forde novaeview of the Claimants
entire application for disability benefits so the ALJ mragonsider~ among other things the

Claimant’s disability onset date

Admin, No. 3:17cv-0014XRGV, 2019 WL 994970, at *346 (N.D. Ga. Feb. 19, 2019) (finding
the onset date selected by the ALJ was not supported Isyasiiilal evidence and reversing apd
remandingthe Commissioner’sfinal decision, which was partially falei@the claimant, without
any limitationas to the scope of reman#ing v. Colvin No. 1:13cv-00123MP-GRJ, 2014 WL
2991188, at*34 (N.D. Fla.July 3, 2014) (similar). The fifth caseAdkins involved a finding of
reversible error with respectto step three of the sequential evaluatioag@ce the determinatio
of theonset date was not atissue.

=]

9 The Court’s ruling on the second assignment of erroris dispositive of the ajfgeeaduse
the ALJ will have to reassess the entire record on remamzdudingDr. Akhtar’s opinion-there
is no need to further address the Claimant’s first assignment of ekoClurkin v. Soc. Sed.
Admin, 625 F. App’'x 960,963 n.3 (11th Cir. 2015) (no need to analyze otherissues when cgse mus
be reversed due to other dispositive erroBsyrio v. Heckler 721 F.2d 726, 729 (11th Cif.
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V. CONCLUSION

For the reasons stated above, @RDERED that:

1. The final decision of the CommissioneREVERSED andREMANDED for further
proceedings consistent with this Order pursuant to sentence four of 42 U.S.C. § #05(Q)

2. Onremand,ite Commissioner shall retain a medical expeaiccordance witlsSR 83
20to opineonthe Claimant’s disability onset date

3. The Clerk isDIRECTED to enter judgment fothe Claimah and against the
Commissionerand close the case.

DONE andORDERED in Orlando, Florida oiseptember&, 2019

u-ﬁfﬁ_&ﬂ (<. rH&L‘%%_'%]"F"} QN
\D

LESLIE R. HOFFMAN
UNITED STATES MAGISTRATE JUDGE

Copies to:

Counsel of Record

The CourRequests that the Clerk
Mail or Deliver Copies of this order to:

The Honorable Mary C. Montanus
Administrative Law Judge

c/o Office of Disability Adjudication and Review
SSA ODAR Hearing Ofc.

3505 Lake Lynda Dr.

Suite 300

Orlando, FL 32810801

1983)(on remand the ALJ must reassess the entire record).
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