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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

EDIL C. BETANCOURT,
Plaintiff,
V. CaseNo: 6:16-cv-1913-Orl-37DCI

DIRECTOR OF DEPT. OF
CORRECTIONS, OFFICER FRANCO,
OFFICER NIEVES, C. MUNIZ,
OSCEOLA COUNTY OF
CORRECTIONS, OSCEOLA COUNTY
MEDICAL DEPARTMENT, OSCEOLA
COUNTY MAINTENANCE, JAMIE
DOW and H. JOHN DOW,

Defendants.

ORDER

This case is before the Court on the following matters:

1. Plaintiff has filed an Amended Complaint (Doc. 24) within the time providéukin
Court’s February 22, 2017 Order (Doc. 23) granting in part Plaintiff's motion to releorikie
dismissal of this case. Therefore, the Order of Dismissal without Rrej(idbc. 10) and Judgment
(Doc. 11) are/ACATED.

2. The Clerk of Court is directed to reopen this case.

3. Plaintiffs Amended Complain{Doc. 24)fails to set forth his claims adequately
and fails to state a claiopon which relief may be granted to some claims. Consequently, as
discussednfra, the Cout will dismiss those claims on which Plaintifés failed to state a claim
upon which relief may be grantadd provide Plaintiff a final opportunity to amend his complaint

in accordance with this Order.
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First, Plaintiff asserts that Defendants Osceolaiitp of CorrectionsQOsceolaCounty
Maintenanceand the Director of DOC negligently installed the handicap shesatthatcaused
him to fall and injure hisight leg. (Id. at8, 10412, 17). Plaintiff furthergenerallyasserts that all
Defendants weréeliberately indifferent to the unsafe condition in violation of the Eighth and
Fourteenth Amendmesit(ld. at 15).

To establish an Eighth Amendment violation based on prison conditions, a prisoner must
demonstrate two componentShandler v. Crosby379 F.3d 1278, 1289 (11th Cir. 2004A
prisoner must first prove an “objective component,” namely that the condition he awrgilés
sufficiently serious to violate the Eighth Amendmedt.(citing Hudson v. McMillian503 U.S.

1, 8 (1992). “The challenged condition must be ‘extremd.”{quotingHudson,503 U.S. at 9).

At a minimum, the prisoner must “show that a condition of his confinement pose[s] an
unreasonable risk of serious damage to his future health’ or safeéty(§uoting Helling v.
McKinney 509 U.S. 25, 35 (1993)). Furthermore,

the Eighth Amendment requires more than a scientific and statistical inquiry into
the seriousness of the potential harm and the likelihood that such injury to health
will actually be caused by exposure[tioe challeiged condition of confinement].

It also requires a court to assess whether society considers the rible thasoner
complains of to be so grave that it violates contemporary standards of decency to
expose anyone unwillingly to such a risk. In other words, the prisoner must show
that the risk of which he complains is not one that today’s society chooses to
tolerate.

Helling, 509 U.S. at 36. The second part of the analysis involves a “subjective component:”

[T]he prisoner must show that theefdndant prison officials “acted with a
sufficiently culpable state of mind” with regard to the condition at iddudson,

503 U.S. at 8, 112 S. Ct. at 999 (marks and citation omitted). The proper standard
is that of deliberate indifferenc®Vilson v. Séer, 501 U.S. 294, 303, 111 S. Ct.
2321, 2327, 115 L. Ed. 2d 271 (1991). Negligence does not suffice to satisfy this
standardid. at 305, 111 S. Ct. at 2328, but a prisoner need not show that the prison
official acted with “the very purpose of causingrhasr with knowledge that harm
[would] result,”Farmer v. Brennarb11 U.S. 825, 835, 114 S. Ct. 1970, 1978, 128
L.Ed.2d 811 (1994).
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Chandler,379 F.3d at 1289 herefore, lhe subjective component “requires a prisoner to prove the
prison official acted wh ‘deliberate indifference’ in disregarding that risk by showing that an
official knew the inmate faced a ‘substantial risk of serious harm’ and with such daugmyl
disregarded that risk by failing to take reasonable measures to abétanttiam v. Thmas No.
2:12-CV-118-TMH, 2014 WL 4386437, at *5 (M.D. Ala. Aug. 4, 2014) (quotirRgrmer, 511
U.S. at 834, 837).

Plaintiff has failed to state a claim for violation of the Eighth and Fourteemégndment
premised on the negligémproper ingallation aml maintenance of &andicap shower seat.
Plaintiff has not demonstrated that Defendants acted with deliberate iendgerPursuant to
Plaintiff's own allegations, Defendants merely were negligent in the installatid maintenance
of the shower seat. lgekgence does not qualify as deliberate indifferefegthermore Plaintiff
has not alleged that Defendants knasvfaced a serious risk of harm from the shower seat and
disregarded that risk by failing to take reasonable measures to regangequently, Plaintiff
may not proceed on this claimnd it is dismissed

In addition, to bring a viable § 1983 action, the defendant must be an entity subject to being
sued.Dean v. Barber951 F.2d 1210, 1214 (11th Cir. 1992). The capacity of a gomesrtal
corporation to be sued in federal court is governed by the law of the state lntkéhdistrict court
is locatedDean 951 F.2d at 12147 correctional facility or jail is not a proper defendant in a case
brought under 42 U.S.C. § 19&ee Lewexv. Pinnellas County JaiNo. 8:09cv-572-T-30TBM,
2009 WL 3053702, * 3 (M.D. Fla. Sept. 18, 2009) (“[C]ounty jails are natl legtities amenable
to suit.”). Therefore the Osceola County of Correctiomsist be dismissed with prejudice as a
defendant pursuant to 28 U.S&1915(e)(2)(B)(ii).See Marsden v. Federal Bureau of Prisons

856 F. Supp. 832, 836 (S.D.N.Y. 199MBarber, 951 F.2d at 1214noting that sherifs
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departments and police departments are not &gdles subject to suit underl®83).

Likewise, the Osceola County Medical Department and Osceola County Maioéeare
part of the Osceola County Corrections Department and are not legal eafi@dde of being sued
under § 1983See, e.g., Hooten v. Fowlkéi). 5:11CV-115-CAR-CHW, 2011 WL 3629008, at
*1 (M.D. Ga. Aug. 17, 2011) (“A prisons medical department is not a person or an entity subject
to suit under 42 U.S.C. 8§ 1983.MNurphy v. Clarke County JaiNo. 09-0660-WS-C, 2010 WL
1487872, at * 2 (S.D. Ala. 2010) (recognizing that the Clarke County JdilisesDepartment
(or medical staff’ and “Correction Officersivere notentities subject to being suetyr are they
are “persons” for § 1983 purpo3eSimrin v. Correctional Med. SerydNo. Civ. 052223 RBK,
2006 WL 469677, at *3*4 (D.N.J. 2006) (collecting cases holding that a “prison medical staff”
is not a legal entity subject to suiAccordingly, the Osceola County Medical Department and
Osceta County Maintenance areismissed from this action pursuant to 28 G.S8
1915(e)(2)(B)(ii).

To the extent Plaintiff is alleging a claim for inadequate medical care, this claira arise
pursuant to the Fourteenth Amendment because he was a pretrial d&aehelton v. Abston
841 F.3d 1207, 1220 (11th Cir. 201BAs a pretrial detaineat Pickens County Jail, MeltasY’
rights arose under the due process clause ofFdleteenth Amendment rather than the Eighth
Amendment). However, such a claim f§subject to the same scrutiny as if they had been brought
as deliberate indifference claims under the Eighth Amendreédt(quotingMann v. Taser Int'l,
Inc., 588 F.3d 1291, 1&)X11th Cir. 2009). ConsequentlyRlaintiff must show that the failure to
provide him medical care amounted to cruel and unusual punishment under the Eighth Amendment
of the United States Constitutiofo do so, Rdintiff must show that his inadeate care arose from

a “deliberate indifference to [his] serious medical néefistelle v. Gamble429 U.S. 97, 104-05
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(1976). “First, a plaintiff must set forth evidence of an objectively seriouscalauted. Second,

a plaintiff must prove that the prison official acted with an attitude of ‘delibandifference’ to

that serious medical neédd. (citations omittedemphasis addedYo establish the requisite

deliberate indifferece, a prisoner must prove that tlefendant hati(1) subjectiveknowledge of

a risk of serious harm: (2) disregard of that risk; (3) by conduct that is more thmnenégencg

Melton, 841 F.3cat 1223(emphasis added)
To the extent Plaintiff is attempting to assert a claim for failure to train, the EleVeatit
has explained:

“In limited circumstances, a local governmentiecision not to train certain
employees about their legality to avoid violating citizengights may rise to the
level of an official government policy for purposes of § 1983.at 61, 131 SCt.

at 1359. “[A] municipalitys failure to train its employees in a relevant respect must
amount to deliberate indifference to the rights of persons with whom the untrained
employees come into contactd. (alterationadopted and quotation omitded
“Deliberate indifference is a stringent standard of fault, requiringfpiteet a
municipal actor disregarded a known or obvious consequence of his atdion.”
131 S.Ct. at 1360 (alteration adopted and quotation omitted). To establish
deliberate indifference, a plaintiff must show that the municipal “polakars are

on actual or constructive notice that a particular omission in their training program
causes [municipal] employees to violate citizens' constitutional rigdtg.d show

this notice, a plaintiff ordinarily must demonstrate “[a] pattern of similar
constitutional violations by untrained employedsl” at 62, 131 SCt. at 1360;
accord Weiland v. Palm Beach Cty. Shé&sifbffice 792 F.3d 1313, 1328 (11th Cir.
2015).

Sorensen v. Nocgdlo. 15-15241, 2017 WL 370856, at *2 (11th Cir. Jan. 26, 2017).

Plaintiff should clearly describe how each named defendant is involved in thedalle

constitutional violation(s) in the body of the complaint in the section entitletEtBé&mt of Facts.”

The Court notes that Plaintiff has sued the Director of Department of Consdti is not clear,

however, whether Plaintiff is referring to the Director of the Osceola @dbapartment of

Corrections or some other director of a department of corrections. Theref@amending his

complaint, Plaintiff must clarify which director he is suing
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Plaintiff should note that, in civil rights cases, more than conclusory and vagyetiats
are required to state a cause of action under.823J 8§ 1983Fullman v. Graddick739 F.2d 553,
556-7 (11th Cir. 1984)Baskin v. Parker602 F.2d 1205, 1208 (5th Cir. 1979). Although personal
participation is not specifically required for liability under section 1983, tinerst be some causal
connection between the defendant named and the injury allegedly sustamsd. Adam$37
F.2d 829 (5th Cir. 1976). One cannot be held liable for the actions and/or omissions of others, but
can only be held responsible if he participated in the demivaf Plaintiff's constitutional
rights(s) or directed such action and/or omission that resulted in such depriaintiff also
must show specifically how he has been damaged (how he was harmed or injured bgrike act
and/or omissions of the defdant(s)).

Likewise, Plaintiff must list all pertinent previous lawsuits under the pertinenvsed
the complaint, including any cases that have been dismissed as frivolougyusabc for failure
to state a claimpon which relief may be granted Plaintiff is unsure of any prior case he has
filed, that fact must be disclosed as well. Failure to list all such prior cases witl ireshe
dismissal of the action for abuse of the judicial process without further notice.

If Plaintiff intends to allge a number of related claims, then he must set forth each claim
in a separate pagraph in the same complairtowever, if the claims are not related to the same
basic issue or incident, then each claim must be addressed in a separate cdmptkinésing
an unrelated claim in a separate complaint, Plaintiff must complete a new civilaoghgdaint
form for each unrelated claim. The Clerk of the Court will then assign a rsmancanber for the
separate complaint and inform Plaintiff of the new caseber. Of course, Plaintiff should file an

amended complainh this action by placing the case number in this action on a civil rights

complaint form and choosing one of the claims to proceed with in this action. Plaeifit any
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time request more civil rights complaint forms for those unrelated claims.

To amend his complaint, Plaintiff should completely fill out a new civil rights ¢aimip

form, markingit Second Amended Complaint. The Second AnendedComplaint must include

all of Plaintiff's claims in this action; it should not refer back to the origoc@mplaint.

Plaintiff shall amend his complaint as described abeitein TWENTY-ONE (21)
DAYS from the date of this OrdePlaintiff is advised that failure to fully comply with this
Order will result in the dismissal of thisaction without further notice.

4, The Clerk of Court is directed to terminate Osceola County of Correctiongl®sce
County Medical Departmenand Gcenla County Maintenance as defendants.

5. Plaintiff shall submit addiional financial documentation. Mdin TWENTY-ONE
(21) DAY Sfrom the date of this OrddpJaintiff shall either file a fully completed Prisoner Consent
Form and Financial Certificate (if Plaintiff desires to proceed as a paupeay thepfiling fee (if
Plaintiff does not desire to proceed as a paupieBlaintiff chooses to complete the Prisoner
Consent Form and Financial Certificate, he must include a computer printout greyattee
institution containing all transactions in his prisoner account for the period fepterS8ber 13,
2017, through March 13, 20%#he six months preceding the filing of his complaint). Failure to
comply with the provisions of this Order or to explain noncompliance within the allottednll
result in the dismissal of this action without further notice.

DONE AND ORDERED in Orlando, Florida, this 4th day éfril, 2017.

/
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Copies to:
Edil C. Betancourt



