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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

ADRIAN WILLIAMS and HOPE
PHILLIPS,

Plaintiff s,
V. Case No: 6:17cv-103-0rl-31TBS
BANK OF AMERICA, N.A .,
GLADSTONE LAW GROUP, P.A. and
LIEBLER, GONZALEZ &
PORTUONDO, P.A.,

Defendans.

ORDER

This matter comes before the Courttba Motions to Dismisfiled by the Defendants,
Bank of America, N.A. (“BANA”) (Doc. 49); Liebler, Gonzalez & Portuondo (“LGHDoc. 50);

and Gladstone Law Group, P.A. (“Gladstdhd.”) (Doc. 48); and the Response in in Oppositio|

=]

(Doc. 5] filed by the Plaintiffs, Adrian Williams and Hope Phillips.
l. Background

According to the allegations in the Amended Complaint (Doj.wBich are taken as true
for the purposes of resolvirigis mattey Phillips and Williams executed a promissory note and
mortgage in favor of FBC Mortgade C on April 19, 2010.1¢. 1 12) BANA is the servicer of
that loan. Id. 1 22.) In late 2011, the Plaintiffs fell behind on their payments and applied for a
mortgage modificationld. I 32.) On May 8, 2013, Phillips executed an amended and restated
note (he Amended Noteand enterethto a loan nodification agreement with BANANilliams
never receigd or signed these documentd. {[139-40.) After the modification, BANA began

accepting payments from Phillips on the modified lo&h.q(43.)
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On September 29, 2015, BANA, through GladstBr&, filed a foreclosure action (the
Foreclosure Actionin state court naming both Widims and Phillips as defendants and seeking
enforcement of the Amended Na@&rda deficiency judgmentDoc. 431 47.) One day later,
Gladstone P.A. sent a debt validation letter to both Williams and Phillip4§. $0.)On Jauary
20, 2015, BANA voluntarily droppeitls claims against Williams in the foreclosure actiod. §
29.) And, on June 23, 2016, LGP entered a notice of appearance in the foreclosure action g
counsel on behalf of BANAIQ. 1 25.)

On these facts, &éPlaintiffs bring a fivecount complaint alleging that the Defendants
violated the Fair Debt Collection Practices Act (FDCPA), 15 U.S.C. 88 1692-1692p, and th
Florida Consumer Collection Practices lECCPA) Florida Statutes 88 559.55-.785. In Coun
| and Il the Plaintiffs allege that the Defendants violated the FDCPA aG&®AQ@y filing a
wrongful foreclosure suit, through representations made in that suit, and through tineb®epte
30, 2015 debtalidation letter sent by Gladstone PIA Count 111, Phillips alleges that BANA
violated the FDCPA by mailing monthly mortgage statements to her home afiidne<3ctober
2015 to January 2017. In Cout¥sand V, the Plaintiffsaise theesame allegations but under tf
FCCPA!?

Il. Motion to Dismiss Standard

A FederaRule of Civil Procedure 12(b)(6) motion to dismies flailure to state alaim
tests tle sufficiency of the complairtit does not reach thaerits of the casédilburn v. United
States 734 F.2d 762, 765 (11th Cir. 1984). In ruling on a motiotigmiss, theCourtaccepts

factual allegations as true and constriirescomplaint in the light mo$avorable to the plaintiff.

! The Plaintiffs have mislabeled Counts II, Ill, IV, and V as IV, V, VI, ftdn the
Amended Complaint. For the sake of clarity, the counts have been relabeled in order of
appearance.
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SEC v. ESM Group, Ina835 F.2d 270, 272 (11th Cir. 1988). The Cdimits its consideration to
the pleadings and any exhib#ttached theretoeB. R. Civ. P. 10(ckee also GSW, Inc. v. Long
Cty, Ga, 999 F.2d 1508, 1510 (11th Cir. 1993).

Federal Rule of Civil Procedure 8(a){@andates that pleadings contanshort and plain
statement of the claishowing that the pleades entitled to relief,” so as to give the defendant
fair notice of what the claim is and the grounds upon which it i@stdey v. Gibson35 U.S. 41,
47 (1957)poverruled on other groung8ell Atlantic Corp. v. Twombl50 U.S. 544 (2007 he
plaintiff mustallege facts thataise a right to relief above the speculative lewrsd indicate the
presence of theequired elementdwombly 550 U.S. at 555Vatts v. Fla. Int’l Univ, 495 F.3d
1289, 1302 (11th Cir. 2007). Conclus@fiegationsunwarranted factual deductiors,legal
conclusions masquerading as facts will p&vent dismissaDavila v. Delta Air Lines, In¢.326
F.3d 1183, 1185 (11th Cir. 2003).

In Ashcroft v. Igbalthe Supreme @urt explained that a complaint need not contain
detailed factual allegations, “but it demands more than an unadornet&fémelantunliawfully -
harmedme accusatianmA pleading that offers ‘labels and conclusions’ or ‘a formulaic recitatio
the elements of a cae of action will not do.Nor does acomplaint suffice if it tenders ‘naked
assertion[s]’ devoid of ‘further factual enhancement.” 556 U.S. 662, 678 (2009) (quoting
Twombly 550 U.S. at 555, 557internal citations omitted)[W]here the weHpleaded facts do
not permit the court tonfer more than the mere possibility of misconduct, the complaint has
alleged—but it has not ‘show[n]'—that the plaintiff is entitled to relief.”1d. at679(quoting Fed.

R. Civ. P. 8(a)(2)).
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[I. The Fair Debt Collection Practices Act (FDCPA)

“The FDCPA regulatews/hat debt collectors can do in collecting debidifjkovic v.
Shafritz & Dinkin, P.A.791 F.3d 1291, 1297 (11th Cir. 2015) (citing 15 U.S.C. 88 1692-169]
To establish a valid claim under the FDCPA, a plaintiff must show that (1) he wasehbeaibj
collection activity arising from consumer debt; (2) the defendant is a debttookes defined by
the FDCPA; and (3) the defendant engaged in an act or omission prohibited BYCRA F
Goodin v. Bank of America, N,A14 F. Supp. 3d 1197, 1204 (M.D. Fla. 2015) (ciglan v.

Assetcare, In¢88 F. Supp. 2d 1355, 1360-61 (S.D. Fla. 2000)).

A. Counts I and Il

In Counts | and Il the Plaintiffs allege that BANA, Gladstone, and LGP violh&ed t
FDCPAthrough the debtalidationletter dated September 30, 2015; the filing of a foreclosure
action on September 29, 2015; and various representations made in the foreclosure action.
Defendants argue that most of these allegations are barred by theaorstatute of limitations fo
FDCPA claimsand that the Court should abstain from exercising jurisdiction over the remair
15 U.S.C. 8 1692k(d). The Court agrees.

First, it is clear that anFDCPAaction based on the September 30, 2015 letter is time-
barred. An FDCPA claim based on representations made in a letter accruesayrafter the
letter was sentMaloy v. Phillips 64 F.3d 607, 608 (11th Cir. 1995). The curigtaim was filed
on January 23, 2017, thus, the gmeyr statute of limitations expired well before the filofghe
current action.

Secondthe FDCPA claim based on the Foreclosure Action is-bareed. The Eleventh
Circuit has not yet decided when an FDCPA claim arising out of a foreclogime accrues.

Rivas v. The Bank of New York Mell6@6 F. App’x 926, 930 (11th Cir. 2017). “But every othe
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court to consider the question has determined that the clock begins to run on either tfee datg
initial suit was filed or the day the FDCPA plaintiff became aware of the initialsait when the
initial suit ultimately was terminatedId. (citing Serna v. Law Office of Joseph Onwuteaka, P.(
732 F.3d 440, 445-46 (5th Cir. 201Bjaas v. Stolmaril30 F.3d 892, 893 (9th Cir. 1997)). Thu
the Plaintiffs’ FDCPA claim based on the foreclosure acimerued on October 26, 2015, at thq
latest? Sincethis action was filed on January 23, 2017, ovex gear and three months lat@ny
claim based on the Foreclosure Action itslimebarred

Finally, the onlyremaining allegations i@ounts | and Il arbased on staments made in
a response tdiscovery requestand an affidavit in thedfeclosureAction. The Plaintiffs claim
that the statements made in these documents viblateDCPA because they “state affirmativel
that Mrs. Phillips assumed obligations of the subject note when Bé&idivsthat Mrs. Phillips
never assumed the amended and restated note pursuant to HUD guidelines . . . .” (Doc. 51
14) (emphasis in original). Whether or not Phillips assumed the obligations of the note is a
guestion currently before the state court in thesElosuréAction. Therefore, the Court will

determine whether abstention is appropriate.

B. Colorado River Abstention

“Abstention from the exercise of federal jurisdiction is the exception, not thé auldis
warranted only in “exceptional circumstanceSdlorado River Water Conservation Dist.
United States424 U.S. 800, 813 (1976) (quotation marks omitted). To determine whether

albstention is appropriate, federal courts undertake two inquiries. First, courtaidete/hether

2 The foreclosure action was filed on September 29, 2015; Phillips was served in thg
action on October 7, 2015; and Williams was served in the same on October 2G&015.
Affidavit of Service,Bank of America v. Phillip2015CA-0089870 (Fla. Orange Cty. Ct.
2015).
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the state and federal proceedings are pardllebrosia Coal & Constr. Co. v. Pages Moral868
F.3d 1320, 1329-30 (11th Cir. 2004). If so, courts weigh six factors: “(1) whether one of the
courts have assumed jurisdiction over property, (2) the inconvenience of the federal(B) the
potential for piecemeal litigation, (4) the order in whichftr@ obtained jurisdiction, (5) whethel
state or federal lawvill be applied, and (6) the adequacy of the state court to protect the parties’
rights.”1d. at 1331 (citingAm. Bankers Ins. Co. of Fla. v. First State Ins.,881 F.2d 882,884
(11th Cir. 1990)). In addition to these factors, courts may considevéttaious or reactive
nature of either the federal or state litigation” when weighing the abowdddt (QuotingMoses

H. Cone Mem’l Hosp. v. Mercury Constr. Cqorp60 U.S. 1, 17 n.20 (1983)).

1. The cases are parallel.

Cases are parallel under tGelorado Riverabstention doctrinevhen federal and state
proceedings involve substantially the same parties and substantialynrtbessues. Ambrosia
Coal, 368 F.3d at 1330.

While not identical, the parties here are substantially the same as thiosetate
foreclosure action. BANA and the Plaintiffs are parties in the state foreelastion, and LGP
and Gladstone P.AepresenBANA in that action® SeeJacobbi v. Aldridge Pite LLANo. 3:16-
cv-553-J-32JRK, 2017 U.S. Dist. LEXIS 25104, at *4-5 (M.D. Fla. Feb. 23, Zfitding that
parties were substantially the same on nearly identical f#atg)) according to the Plaintiffs’ own
allegations here, the issue of whether Phillips assumed obligations under the enisrtgacgently
at issue in th foreclosure case. (Doc. 51 at 13-14ddeed, the Plaintiffs allege that “[t]leatire

basis for BANA's lawsuit against [them] rests on BANA's proposition that Mhsllips assumed

3 Williams was an original party to the suit, but veabsequently dropped from the case
voluntarily. Bank of America v. PhillipR015CA-008987-0O (Fla. Orange Cty. Ct. 2015).




responsibility under the note when she attempted to modify” the loan. (Doc. 43 Bhdwefore,

this action is parallel to the Foreclosure Action.

2. The state court has assumed jurisdiction over property
If the Court were to determine the validity of the amended note and modified mortga
such a determination would necedyampact rights in property that the state court has alread
assumed jurisdiction over. Thus, whether or not the state court has assumediqurisdert
property is often considered the most important factor when considering abstéodimivbj 2017
U.S. Dist. LEXIS 25104at *5; seeColorado River424 U.S. at 818 (“the court first assuming
jurisdiction over property may exercise that jurisdiction to the exclusion of coets”).
Here,the Notice of Lis Penderided in the statd-oreclosure Action on September 29,
2015, shows that the state court has assumed jurisdiction over ptbaeis/directly related to
the issue before the Court helecobbj 2017 U.S. Dist. LEXIS 25104, at *8i(ation omitted.
Therefore, this factor weighs heavily in favor of abstention.
3. Neither forum is inconvenient.
When considering this factor, courts “focus primarily on the physical proximityeof

federal forum to the evidence and the withess&sbrosia Coal368 F.3d at 133Both the state

and federal courdre located in Orange County, Florida. And there is no reason to believe that

eitherforum is more convenient than the other. Therefore, this factor is neldcalbbj 2017

U.S. Dist. LEXIS 25104, at *7.

4. There is a risk of piecemeal litigation.
This factor “does not favor abstention unless the circumstances envelopingabesevi
likely lead to piecemeal litigation that is abnormally excessive or deleteridodiosia Coal

368 F.3d at 1333. Here, if both state and federal actions proiteszd f's a very real risk of
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piecemeal litigation and a risk that the two courts may reach opposite keisiglscould lead to
uncertanty as to the proper ownersthie [p]roperty.” Jocobbj 2017 U.S. Dist. LEXIS 25104, at
*7; seeSergeon v. Home Loan GtR010 U.S. Dist. LEXIS 140571 at *21 (M.D. Fla. Oct. 26,
2010) (‘Because this dispute primarily involves rights in Florida real estate, it isusby
delderious, to the point of being ‘abnormally’ so, to have two separate courts tryingtoihe
propety rights. . . .”). The state court’s adjudication in the foreclosure case creates a real
possibility that its findings would have a preclusive effectnencurrentase. Therefore, this
factor weighs heavily in favor of abstention.
5. The state court obtaned jurisdiction first.
This factor favors abstention. The state court action was filed on September 29, 201

one year and three months before this federal action. (Doc. 43  47.)

6. Both federal and state law will be applied.

The Amended Complaint alleges that the Defendants violated both federal (FRGPA)
state laws (FCCPA). However, “[t]he core dispute is a mortgage foreelosuesidential real
estate, a subject typically adjudged in the state court and governed by staBelepaot v. J.P.
Morgan Chase Nat'| Corp. Sery2011 U.S. Dist. LEXIS 113124 at *32—-33 (M.D. Fla. Sep. 3(
2011) (quotation omitted). Additionally, “Florida state courts routinely enterteerdé statutory .
... FDCPA claims, and common law claims, as counterclairaffionative defenses in state
foreclosure actionsd. Therefore, this factaweighsin favor of abstention.

7. The state court can adequately protect the parties’ rights.
“This factor will only weigh in favor or against abstention when one of the fora is

inadequate to protect a party’s right&rhbrosia Coagl368 F.3d at 1334. Here, no party has

b, over




suggested that either forum is inadequateréfoee, this factor is neutralocobbj 2017 U.S.

Dist. LEXIS 25104, at *9.

8. This suit was clearly filed as a reaction tahe Foreclosure Action.
The vexations or reactive nature of a case can also sway a decision to Absbaosia
Coal, 368 F.3d at 1331. Here, the Defendants claim that the Plaintiff¢Hfgdeclirrensuit as
retaliation for thé~oreclosureAction, and he Plaintiffs’ complaint supports such a claim. All of
the Plaintiffs’ allegations in Counts | and Il that are not tlmaered are based on actions taken
during the course of the Foreclosure ActiSee Jocobb2017 U.S. Dist. LEXIS 25104, at *10
(finding that a federal claim was reactive when the complaint was based on actions taken “c
or in relation” to a state foreclosure action). Therefore, this factohadigavily in favor of
abstention.
9. Summary
The Foreclosure Action and the current casearallel. After assessing ti@olorado

Riverfactors, the first, third, fourth, and fifth factors weigh in favor of abstentiorevit

remaining factors are neutral at best. Additionally, it is clear to the Court thabte was filed a$

a reaction tahe Foreclosure Action. Thus, after considering all of these factors “flexiioly
pragmatically,”Ambrosia Coal368 F.3d at 1332, the Court finds that abstention is proper un
Colorado River Therefore, the Court wilbstain from exercisingrisdiction overCounts | and

C. Count Ill
In Count IIl, Phillips alleges that BANA violated the FDCPA blgy mailing monthly

mortgage statements from October 2015 until January 2017 at her home address.” (Doc. 4!

u
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But these mortgage statementsribt constitute “debt collection” under the FDCPAtoine v.
Carrington Mortg. Servs., LLL2017 U.S. Dist. LEXIS 126220 at *5 (S.D. Fla. Aug. 7, 2017).
Indeed, BANA is required by federal law, specifically the Federal Trutlending Act
Regulation Zo send mortgage statements to Phillpsel2 C.F.R. § 1026.41. And Phillips
“cannot state a claim under the FDCPA with respect to the monthly mortgageestttsent
pursuant to federal lawld. (quotingBrown v. Select Portfolio Servicinijo. 16-6299%C1V,
2017 LEXIS 44395 at *5 (S.D. Fla. March 24, 201 T))erefore, Phillips has failed to state a
claim in Count Il1.
V. The FCCPA

Sincethe Court has dismissed or abstained from all federal claims brought befoee it,
Court declines to exercise jurisdiction over the state law claims asse@eunts |, II, IV, and V.
28 U.S.C. 81367(c)(3).
V. Conclusion

It is, therefore,

ORDERED that the Motions to Dismiss (Docs. 48, 49, 50)@RANT ED, and the Clerk
is directed to close this file.

DONE andORDERED in Chambers, Orlando, Florida é&mgust24, 2017.
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GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party

-10 -




	I. Background
	II. Motion to Dismiss Standard
	III. The Fair Debt Collection Practices Act (FDCPA)
	A. Counts I and II
	B. Colorado River Abstention
	1. The cases are parallel.
	2. The state court has assumed jurisdiction over property.
	3. Neither forum is inconvenient.
	4. There is a risk of piecemeal litigation.
	5. The state court obtained jurisdiction first.
	6. Both federal and state law will be applied.
	7. The state court can adequately protect the parties’ rights.
	8. This suit was clearly filed as a reaction to the Foreclosure Action.
	9. Summary

	C. Count III

	IV.   The FCCPA
	V. Conclusion

