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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

WESTGATE RESORTS, LTD., etal,
Plaintiff s,

V. Case No: 6:17cv-10630rl-31DCI

CASTLE LAW GROUP, P.C., JUDSON
PHILLIPS, CASTLE MARKETING
GROUP, LLC, CASTLE VENTURE
GROUP, LLC, RESORT RELIEF, LLC,
WILLIAM MICHAEL KEEVER, KEVIN
HANSON and SEAN AUSTIN,

Defendants.

ORDER

T his matter comes before the Court on two motions to dismiss: the first §ppfiledby
Defendants Castle Law Group, P.C. (henceforth, “Castle Law”) and Jedsdips (“Phillips”),
andthe other (Doc. 67) filed by Defendant Sean Austin (“Austin”). In respthiese motions,
the Court has also considered the response in opposition {Bpfiled by the P laintiffs.

l. Background

According to the allegations of the Second Amended Complaint (ByonvBich are
acceptedin pertinent part as true for purposes of resolving the instant rntaiBigintiffs are a
group of 11 timesharmevelopergthe “Westgate Developersind 15 timeshare owners’
association@he “Associations”). Each Plaintiias‘Westgate”as part of itmame. Anyone
who purchases a timeshare intefestn one of theWVestgatéeveloperghenceforth, “Westgate

Owners”) signs a contract agreeing to pay maintenanceafe@property taxesto one of the
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Associations; som@/estgate Owneidso obtain financing from a Westgate Developer, in whi
case the Westgate Developer holds a promissory n@ec. 65 at 1516).

Defendant Castle Venture Group, LLC (“Castle Venture”) funds DefendaneCastl
Marketing Group, LLC (“Castle Marketing”). (Doc5@t18). Along with Defendant Resort
Relief, LLC (“Resort Relief”), Castle Marketing solicits timeshare ownecidingWeggate
Ownerswho wish to get out of their contract¢Doc. 65 at 1819). Such owners are directed tq
retain Defendant Castle LaWw.(Doc. 65 at 19). Asone step in the process of getting out of t
contracs, Westgat®©wners who retain Castle Law aecouraged tetop paying maintenance
fees and taxes and to stop making payments on any promissory(Dote. at 24-25).

The instant case wasfiled on Jurz 2017. (Doc. 1). OAugust 7 2017, the Plaintiffs
filed their Second Amended Compla{toc. 6), which consists of six counts: tortious
interference with existing contracts (Count I); tortious interfereiteadvantageous business
relationships (Count Il); civil conspiracy (Count Ill); violation of Section 721.FRirjda
Statutes (CounlV); violation of Florida’s Deceptive and Unfair Trade Practices A&td. Stat.
8§501.201et seq(“FDUTPA") (Count V); and temporary and permanent injunctive relief (Cot
VI). The statutory claim in Count 1V is asserted against Resort Relli@afserand Austin. The
remaining counts are asserted against all of the Defendants.

By way of the instant motianAustin seeks dismissal of all six counts, wiGlestle Law
and P hillips seek dismissal of the five counts asserted against them.eBdmaasgumets raised

in both motions are, for the most part, identical, they will be addresgethter.

! The four individual defendants in this matter are associated with theusinebs entity
(P.C./LLC) defendants. Defendant Phillipsisthe sole owner ofedaatv; Defendant Austin is
the sole member of Castle Marketing; Defendant William Keever saleenember of Castle
Venture; and Defendant Kevin Hanson isthe sole member of Resort Reliet. at12-13).
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Il. Legal Standards

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain stat@fthe claim
showing that the pleader is entitled to relief” so as to give the defendanttiae af what the
claim is and the grounds upon which it re€tsnley v. Gibson355 U.S. 41, 47, 78 S.Ct. 99, 103
2 L.Ed.2d 80 (1957)verruled on other groungBell Atlantic Corp. v. Twombia50 U.S. 544,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A Rule 12(b)(6) motion to dismiss foe feolstate a
claim merely tests the sufficiency of the complaint; it does not decide the af¢hiescase.
Milburn v. United States/34 F.2d 762, 765 (11th Cir.1984). In ruling on a motion to dismiss
the Court must accept the factual allegations as true and construe the comphaitighh most

favorable to the plaintiff. SEC v. ESM Group, Inc835F.2d 270, 272 (11th Cir.1988). The

Court must also limit its consideration to the pleadings and anpiexaitached thereto. Fed. R.

Civ. P. 10(c)see also GSW, Inc. v. Long County, B89 F.2d 1508, 1510 (11th Cir. 1993).

T he plaintiff must provide enough factual allegations to raise a rightiéd abbve the
speculative levelTwombly 550 U.S. at 555, 127 S.Ct. at 1966, and to indicate the presence
required element8yattsv. Fla. Int’'l Univ., 495 F.3d 1289, 1302 (11th Cir. 2007). Conclusory
allegations, unwarranted factual deductions or legal conclusions masggesiadacts will not
prevent dismissal.Davila v. Delta Air Lines, In¢.326 F.3d 1183, 1185 (11th Cir. 2003)

In Ashcroftv. Iqbal556 U.S. 662, 129 S. Ct. 1937, 173 L.Ed.2d 868 (2009), the Supr
Court explained that a complaint need not contain detailed factual allegaboing,demands
more than an unadorned, tbefendanunlawfully-harmedme accusatin. A pleading that offer
labels and conclusions or a formulaic recitation of the elements of a caus®@ofwlttnot do.
Nor does a complaint suffice if it tenders naked assertions devoidloéfdiactual enhancement
Id. at 1949 (internal citadns and quotations omitted). “[W]here the welkaded facts do not

permit the court to infer more than the mere possibility of misconductpthplaint has alleged
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but it has not ‘show[n}- ‘that the plaintiff is entitled to relief.”” Id. at 1950 Quoting Fed. R.
Civ. P. 8(a)(2)).
I, Analysis
A. Count | — tortious interference with contract

In the first count, the Plaintiffs allege that the Defendants torticuistyfered with the
contracts between the Plaintiffs and the WasOwners. Underlerida law, the tort of
contractual interference occurs when: (1) a contract exists; (2) a third pakpbdwledge of the
contract; (3) the third party intentionally interferes with a party’s sgintder the contract; (4)
there is no justification or prilege for the interference; and (5) there are damaggatiscotti v.
Merco Group At Akoya, Inc917 So. 2d 890, 892 (Fla. 3d DCA 2005).

Castle Law, P hillips, and Austin (collectively, the “Movan@d)not challenge the
existence of the first, fourtland fifth elements here. Instead, they seek dismissal of Count |
the grounds that, as agents of WMestgatéOwners, they were not third partiestioy contracts
between th&VestgateOwners and the P laintiffs and therefore could not be liable faotwmrt
interference. Generally speaking, one canoiiously interferewith acontracto which it is
aparty. Ethyl Corp. v. Balter386 So.2d 1220, 1224 (Fla. 3d DCA 198@onsequently,
anagentgenerally cannot begtdliable for tortiously interfering with theontraciof its
principal because thagentis privileged to act in the best interest of the priatiBloan v.

Sax 505 So0.2d 526, 528 (Fla. 3d DCA 1987)

Based on the allegations of the Second Amended Complaint, the Maeaatagents of
the Westgad Owners. However, an agent’s “privilege to interfere” with the conthis
principal is not absoluteld. at 528. T he privilege afforded to an agent who gives honest ag

that it isin his principal’s best interest to breach an existingoelstiip is not available when an
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agent acts solely with ulterior purposes #éimel advice is not in the principal’s best interest.
Scussel v. BalteB86 So. 2d 1227, 1228 (Fla. 3d DCA 1980). In thiscase, the Plaintiffs
allege that the recommendations to breach were made “for purely selfish and mereasamg sg
as to earnrd retain [a] large prpaid retainer” rather than to aid téestgaté©wnersin
successfully ending their contracts with the Plaintiffs. (Doc. @®d0). If the Plaintiffs can
show that the Movants acted solely with this ulterior mottikreir status as agents of taestgate
Owners would not protect them from liability for tortious interferenitle wontract. T he motian
will be denied as to Count I.
B. Count Il —tortious interference with advantage ous relations hips

In their second counthe Plaintiffs contend that the Defendants interfered with the
business relationships between themselves and/gstgat®©wners, which might have resulted
in additional purchases in the future. T he P laintiffs noteWesdtgateDwners withexisting
contracts “have equity interests which may be used as credits toward¢hagguof an upgraded
timeshare interest” such as a larger unit or a “more premium” season. @Ex815.

Under Florida law, the elementstofttiousinterferencewith a business relationshgve:
(1) the existence of a business relationship, even if not evinced in a fortbehw@greement; (2)
that the defendant knew of the relationship; (3) the defendant intentionalipjastfiedly
interfered with the relationship; and (4) damage to the plaintiff as a oésbi breach of the
relationship. Ethan Allen, Inc. v. Georgetown Mandmc.,647 So.2d 812, 814 (Fla.1994J he
Movantsseek dismissal of this count on the same basis as Ceugt,Ithat as agentsthey were
not third parties to the relationship between the Plaintiffs andiéstigateOwners. That

argument fails with regard to Count Il for the same reason that i faikegard to Count 1.
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However, under Florida law, a mere offer to sell does not give riséfitoesut legal rights
to support a claim of intentional interferenceake Gateway Motor Inn, Inc. v. Matt’s Sunshin{
Gift Shops, InG.361 So. 2d 769, 772 (Fla. 4th DCA 1978). An action for intentional interfer
with a business relationship will lie “if the parties’ understagdivould have been completed if
the defendant had not interferedCharles Wallace Co. v. Alternative Copier Concepts, 5i&3
So. 2d 396, 397 (Fla. 2d DCA 1991). In this case, the Plaintiffs have allegélddWaestgate
Owners had “equity interests” that could have been used to upgrade tleshaimas. Taken at
face value, this does not even rise to the level of an offa&lto It appearsto be merely a
statement that thé/estgat@©Owners could have made another purchase from one of the Wes
Developersif they wished. Even if one were to characterize this allegation to meahehat
Westgate Developemad a standingffer to sell upgrades to existing timeshare owners, such
offer is not a “business relationship” as required to support a claimtértional interference
with advantageous business relationships. Count Il will therefatistoéssed without prejucie
as to the Movants

C. Count Il — dvil conspiracy

A civil conspiracy claim requires: (1) an agreement between two or moregy@itio do
an unlawful act or to do a lawful act by unlawful means, (3) the doing of swere act in
furtherance of the conspiracy, and (4) damage to plaintiff as a resk a€ts done under the
conspiracy. Charles v. Florida Foreclosure Placement Center, | B88 So. 2d 1157, 11530
(Fla. 3d DCA 2008). The Movants argue that all of the substantive cauhi&Second
Amended Complaint are due to be dismissed andftrerthe second elementis not present he
As noted above, the Movants have not prevailed in obtaining dismissal of Coliftdrefore the

Movants’ argument fails asto Count Ill.
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D. CountlV —violation of Florida Statute § 721.121
In Count 1V, theP laintiffs allege that Resort Relief, Hanson, and Austin violated a
recordkeeping obligation under Florida’s Vacation Plan and TimeshacingFVPTA”), Fla.
Stat. 8§ 721.0221.98. T he Plaintiffs allege that Austin is a “lead dealer,” which iseiéfy
the FVPTA in pertinent part as

any person who sells or otherwise provides a resale service provider
or any other person with personal contact information for five or
more owners of timeshare interests. In the event a lead dealer is not
a natural persorihe term shall also include the natural person
providing personal contact information to a resale service provider

or other person on behalf of the lead dealer entity.

Fla. Stat. § 721.05(42). The Act defines “personal contact infarniss

any information that can be used to contact the owner of a specific
timeshare interest, including, but not limited to, the owner’'s name,
address, telephone number, andail address.

Fla. Stat. 8 721.05(43). The Actrequiresthat lead dealers mainedwilttwing records for five
years after obtaining personal contact information:

(a) The name, home address, work address, home telephone number,
work telephone number, and cellular telephone number of the lead
dealer from which the personal contact informationa@ained.

(b) A copy of a current governmeissued photographic
identification for the lead dealer from which the personal contact
information was obtained, such as a driver license, passport, or
military identification card.

(c) The date, time, and plaoéthe transaction at which the personal
contact information was obtained, along with the amount of
consideration paid and a signed receipt from the lead dealer or copy
of a canceled check.

(d) A copy of all pieces of personal contact information obtaimed
the exact form and media in which they were received.

(e) If personal contact information was directly researched and
assembled by the resale service provider or lead dealer and not
obtained from another lead dealer, a complete written description of




the sources from which personal contact information was obtained,
the methodologies used for researching and assembling it, the items
set forth in paragraphs (a) and (b) for the individuals who performed
the work, and the date such work was done.

Fla. Stat§ 721.121(1).

Any use by a lead dealer of personal contact information that was wigradftdined is to
be considered “wrongful use” by that entity. Fla. Stat. § 721.121(8any civil action relating
to the wrongful possession or wrongful usgpefsonal contact information by a resale service
provider or lead dealer, any failure to produce the records required byrSg2fidl21 resultsin a
presumption that the personal contact information was wrongfully obtainadSt&t.
§721.121(2). Anyarty who establishesthat personal contact information was wrongfully
obtained or used “with respect to owners of a timeshare plan or members of angexphogram”
can recover $1,000 for each owner whose information was wrongfully obtained or lksed.
Stat. § 721.121(3).

Austin argues that there are no factual allegations in the Second Amendeldi@bthpt
show him to be a “lead dealer” and therefore subject to the recordkeeping reqtérefi&action
721.121. (Doc.®at8). Asto thisargumépAustin is correct. The Plaintiffs allege that
Austin is the “true owner” of Resort Relief. (Do& &t19) They also allege that Resort Relief
compilestimeshare owners’ personal contact information and providesit te Cast (Doc. 6

at35). Bu the Plaintiffs never assert that Austin himself ever provided persontato

2 Itis not clear (a) that the instant case can properly be considered a “civil r@dticdmg
to the wrongful possession or wrongful use of personal contact information’'csmaké
Austin’s recordkeeping a matter of judicial concern, or (b) that, if so, the P laariffihe proper
parties tdoring thistype of claim. Neither side has addressed these isdiesribriefs, and
there are very few published opinions dealing with this section of the FVAFDApurposes of
resolving the instant motion, the Court will assume without decidiaigthe Plaintiffs can
properly bring such a claim here.




information to anyone, either individually or on behalf of Resort Relief, 0 @salify as a lead
dealer® Count IV will therefore be dismissasithout prejudiceas to Ausin.
E. Count V — violation of FDUTPA

T he Plaintiffs allege in Count V that the Defendants violated The Floedative and
Unfair Trade Practices Act by (1) soliciting tiéestgat®©wners through ads that deceived the
into thinking that they could uriterally cancel their timeshare interests; (2) by misrepresentir
theWestgateOwnersthat Castle Law could legally represent them in Florida court€3 pandd
by falsely informing clients who weM/estgateéOwners that their timeshare matters had been
resolved even though they had not been. (Dbat88). FDUTPA providesin pertinent part
that “[u]nfair methods of competition, unconscionable acts or practindsnfair or deceptive
actsor practicesin the conduct of any trade or commerce are hereby declared unlglatul.”
Stat. 8501.204(1). A clan for damages under FDUT P A hasthree elements: (1) a deceptivé
or unfair practice; (2) causation; and (3) actual dama@easibbean Cruise Line, Inc. v. Better
Business Bureau of Palm Beach County,,1h69 So. 3d 164, 167 (Fla. 4th DCA 2015).

TheMovants argue that Count V fails to state a claim because the P laintiffs are not
consumers who were damaged by these alleged misrepresentations. (&xdg6%1 The
P laintiffs respond that the statute’s protections are not limited to censuniDoc69 at 1618).

While true, this misses the point. The misrepresentations set foitd 88tond Amended

3 Austin also argues that the Plaintiffs did not state a claim because theosfacéual
allegationsthat he failed to keep proper records. Howewve R laintiffs allege on information an
belief that Resort Relief, Hanson, and Austin failed to maintain records as regonatedFla. Stat
§721.121. (Doc. & at 3§. Pleading lased on information and belief sometimes requires
supporting factual allegations, such as in fraud cases where the ititor@tissue is “peculiarly
within the defendant’s knowledge or controlHill v. Morehouse Medical Associates, Indo.
02-14429,2003 WL 22019936, at *4 (11th Cir. Aug. 15, 200B) other cases, however, pleadi
based on information and belief isnggally permitted. 5 Charles Alan Wright et alEederal
Practice & Procedureés 1224(3d ed.)
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Complaint would have caused harm, if at all, to the consumers that thetyetarthe Westgate
Owners, who were (allegedly) solicited and retainedtn false pretensegather than the
Plaintiffs. The motioswill be granted as to Count V.
F. Count VI — injunctive relief

Count VI is solely a claim for “temporary and permanent injunctive feli@oc. & at
40). Injunctive relief isa remedy, natcause of actionSeege.g, Klay v. United Healthgroup,
Inc., 376 F. 3d 1092, 10998 (11th Cir. 2004). Count VI will be dismissed.

V. Conclusion

In consideration of the foregoing, it is hereby

ORDERED that the motions to dismiss filed by Defendants Castle Law Group aRdC.
Judson P hillips (Doc. 66) and by Defendant Sean Austin (Doc. 6GRANTED IN PART
AND DENIED IN PART , as set forth above. CountaHdV are dismissed without prejice
as to the Movants. Count IV is dismissed without prejudice asistirA Count VI is dismissed.
In all other respects, the motions &ENIED. Should the Plaintiffs wish to file an amended
pleading, they must do so on or before January 2, 2018.

DONE andORDERED in Chambers, Orlando, Florida on Decenm®@r2017.

C .
/}/fft__’_ﬂ_i_q__ W
(;RE({O"QY A. PRESNELL
UNITED STATES DISTRICT JUDGE
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