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UNITED STATES DISTRICT COURT
M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

JOSEPH BARBARO,
Plaintiff ,
V. Case No: 6:17cv-15400rl-40GJK

THE CAR STORE OF WEST ORANGE,
INC., and TODD PAQUETTE,

Defendants

REPORT AND RECOMMENDATION

This causeame on for consideration without oral argument on the following motion:

MOTION: RENEWED JOINT MOTION FOR REVIEW AND
APPROVAL OF SETTLEMENT (Doc. No. 21)

FILED: February 6, 2018

THEREON it is RECOMMENDED that the motion b6&RANT ED.

l. BACKGROUND.

OnAugust 23, 201/Plaintiff filed a Complaint against Defendants alleging a violation of
the overtime provisions of the Fair Labor Standards Act. Doc. NOnFebruary 5, 201,8the
parties filed a Joint Motion for Review and ApprbeaSettlementDoc. No. 19 OnFebruary 6,
2018, the Court denied the motion to approve the settlement agreement and directed $he partie
file a renewed motion. Doc. No..20nthat same dajehe parties fileé “Renewed Joint Motion
for Review and Approval dbettlemerit(the “Motion”). Doc. Na 21 The Motionwasreferred to

the undersigned for a report and recommendation. For the reasons that follovgatisended
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that the Motion be granted.
. LAW.

In Lynn’s Food Stores, Inc. v. United Stai@spartmentof Labor, 679 F.2d 1350 (11th
Cir. 1982), the Eleventh Circuit addressed the means by which an FLSA settteayebecome
final and enforceable:

There are only two ways in which back wage claims arising under
the FLSA can be settled or comproadsby employees. First,
under section 216(c), the Secretary of Labor is authorized to
supervise payment to employees of unpaid wages owed to them . . .

The only other route for compromise of FLSA claims is provided
in the context of suits brought ditgcby employees against their
employer under section 216(b) to recovech wages for FLSA
violations.When employees bring a private action for back wages
under the FLSA, and present to the district court a proposed
settlement, the district court may enter a stipulated judgment after
scrutinizing the settlement for fairness.

Thus, unless the parties have the Secretary of Labor supervise the paymenidoivagpa owed
or obtain the Court’'s approval of the settlement agreement, the partie€magte is
unenforceabldd. Before approving an FLSA settlement, the Court must scrutinize it to degermi
if it is a fair and reasonable mgtion of a bona fide disputéd. at 135455. If the settlement
reflects a reasonable compromise over issues that asdlaotudispute, the Court may approve
the settlementd. at 1354.
In determining whether the settlement is fair and reasonable, the Court shoudecthres

following factors:

(1) the existence of collusion behind the settlement;

(2) the complexity, expense, and likely duration of the litigation;

(3) the stage of the proceedings and the amount of discovery

completed,;

(4) the probability of plaintiff's success on the merits;

(5) the range of possible recovery; and
(6) the opinions of counsel.



See Lewso v. SouthTrust Bank of Ala., Nat'l Assd@ F.3d 1527, 1531 n.6 (11th Cir. 1994);
Hamilton v. FritaLay, Inc, Case No. 6:08v-592-0rl-22JGG, 2007 WL 328792, at *2 (M.D. Fla.
Jan. 8, 2007 yeport and recommendation adopt&d07 WL 219981 (M.D. Flalan. 26, 2007).
The Court should be mindful of the strong presumption inrfa¥dinding a settlement faiSee
Cotton v. Hinton559 F.2d 1326, 1331 (5th Cir. 1977).

In FLSA cases, the Eleventh Circuit has questioned the validityontingency fee
agreementsSilva v. Miller, 307 F. App’x 349, 351 (11th Cir. 2009) (citi®kidmore v. John J.
Casale, Inc.160 F.2d 527, 531 (2d Cir. 1947) (“We have considerable doubt as to the validity of
the contingent fee agreement; for it may well be that Congress intended tbatployees
recovery should be net[.]"}).In Silva the Eleventh Circuit statie

That Silvaand Zidell entered into a contingency contract to establish
Zidell's compensation if Silva prevailed on the FLSA claim is of
little moment in the context of FLSALSA requires judicial review

of the reasonableness of counsel’'s legal fees to assurehadth t
counsel is compensated adequately and that no conflict of interest
taints the amount the wronged employee recuader a settlement
agreement.FLSA provides for reasonable attorney’s fees; the
parties cannot contract inetbgation of FLSA’s provisias See
Lynn’s Food 679 F.2d at 1352 (“FLSA rights cannot be abridged
by contract or otherwise waived.”) (guation and citation omitted).

To turn a blind eye to an agreed upon contingency fee in an amount
greater than the amount determined to be reaserddar judicial
scrutiny runs counter to FLSA'’s provisions for compensating the
wronged employeeSee United Slate, Tile & Composition Roofers

V. G & M Roofing & Sheet Metal Cd.32 F.2d 495, 504 (6th Cir.
1984) (“the determination of a reasonable fet® ise conducted by

the district court regardless of any contract between plaintiff and
plaintiffs counsel”); see also Zegers v. Countrywide Mortg.
Ventures, LLC569 F.Supp.2d 1259 (M.D. Fla. 2008).

Y In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the Eleventh Circuit adepted a
binding precedent all decisions of the former Fifth Circuit handed downtpribe close of business on September
30, 1981.

2 In this circuit, “[ulnpublished opinions are not considered binding precelenthey may beited as persuasive
authority.”11th Cir. R. 3€2.



Id. at 35152. For the Court to determine whether the proposed settlement is reasplabtif's
counsel must first disclose the extent to which the FLSA claim has or will be compitdoyide
deduction of attorney’s fees, costs or expenses pursuant to a contract beevelamtif and
counsel, or otbrwise.ld. When a plaintiff receives less than a full recovery, any payinemt
plaintiff's recoveryabove a reasonable fee improperly detracts from the plaintiff's recévery.
Thus, a potential conflict caarise between counsel amtlent regarding how much of the
plaintiff's total recovery should be allocated to attorney’s fees and.tdsts the Court’s
responsibility to ensure that any such allocatiorasonabldd. As the Court interprets theg/nn’s
Food Stores, IncandSilvacases, where theis a compromise of the amount due to the plaintiff,
the Court should decide the reasonableness of the attorney’s fees provision undetietsie par
settlement agreement usitige lodestar method as a guittesuch a case, any compensation for
attorney’sfees beyond that justified by the lodestar method is unreasonable unless exiceptiona
circumstances would justify such an award.
An alternativemeans of demonstrating the reasonableness of attefeeg and costs was

set forth inBonetti v. Enbarg Management Ca/15 F. Supp. 2d 1222 (M.[PBla. 2009)In Bonetti
the Honorable Gregory A. Presnell held:

In sum, if the parties submit a proposed FLSA settlement that, (1)

constitutes a compromise of the plaintiff's claims; (2) makes full and

adequate diclosure of the terms of settlement, including the factors

and reasons considered in reaching same and justifying the

compromise of the plaintiff's claims; and (Bjpresents that the

plaintiff's attorneys’ fee was agreed upon separately and without
regardto the amount paid to the plaintiff, then, unless the settlement

3 From a purely economic standpoint, a defendant is largely indifferent awtisshgettlement proceeds are divided
as between a aintiff and counselWhere a plaintiff is receiving less than full compensation, paymeifitesf
necessarily reduces the plaintiff's potential recovery.

4 This potential conflict is exacerbated in cases where the defendant makes a troffesuvhich is less than full
compemsation, because any allocation between fees and the client’s recovery could bevembat arbitrary.
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does not appear reasonable on its face or there is reason to believe
that the plaintiff’'s recovery was adversely affected by the amount of
fees paid to his attorney, the Court will approve tsettlement
without separately considering the reasonableness of the fee to be
paid to plaintiff's counsel.
Id. at 1228 (emphasis addedudge Presnell maintained that if the matter of attosrfegs “[is]
addressed independently and seriatim, thereoi reason to assume that the lawyer’s fee has
influenced the reasonableness of thaintiff's settlement.”Id. The undersigned finds this
reasoning persuasive.
II. ANALYSIS .
A. SettlementAmount.
Plaintiff claimed$26,245.38n damages for unpaid overtimeagesplusan equal amount
in liquidated damages. Doc. No.-14t2. Underthe SettlemenAgreemet, Plaintiff will receive
$12,00000 for his claims for unpaid overtime wages, plus $12,000.00 as liquidated daamages
consideration for a release I FLSA claim.®> Doc. No. 211 at 2, 3 Since Plaintiff is receiving
less thanthe amounthe claimed, Plaintiff has compromised his claims under the FIS2&.
Caseres v. Texas de Brazil (Orlando) Cof13cv-10010rl-37KRS, 2014 WL 12617465, at *2
(M.D. Fla. April. 2, 2014) (“Because [plaintiff] will receive under the setdatmagreement less
than she averred she was owed under the FLSA, she has compromised her claimhevithin t
meaning olLynn’s Foal Stores).
The case involves disputed issues regarding FLSA liability, which constéduiena fide
dispute. Doc. No. 21 at Jhe parties disagreed regarding whetRkintiff is entitled to receive

any additional payment for overtime hours, the nundfarnpaid overtime hours, and whether

Plaintiff is entitled to liquidated damagdsl. After receiving sufficient information to make

5> Defendants will make the payments in equal monthly installments.NDm@%1 at 2.
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informed decisions, the parties decided to settle their dispute in order to avoidé tiditigation.
Id. at 3-4. Considering the foregoing, and the strong presumption favoring settlement, the
undersigned finds the settlement amount to be fair and reasonable.

B. Attorney’s Fees and Costs.

Under theSettlementAgreement, Plainti's counsel will receive $80000 in attoney’s
feesand costsDoc. No. 211 at 2. The parties represent that attoimdéges and costs were
negotiated separately from Plaintiff's recovddpc. No. 21 at 4Such a representation adequately
establshes that the issue of attorney’s fees and costs was agreed upon withoubrégeathount
paid to Plaintiff. See Bonetti715 F. Supp. 2d at 1228. Accordingly, pursuanBomettj the
undersigned finds th8ettlemenAgreement’s attorney fee provision to be fair and reasonable.

V. CONCLUSION.

Accordingly, it iSRECOMMENDED that:

1. TheMotion (Doc. No. 2) beGRANTED; and

2. The CourtDISMISS the case with prejudice

NOTICE TO PARTIES

A party has fourteen days from this date to file written objections to the Rembrt a
Recommendation’s fagal findings and legal conclusions. A party’s failure to file written
objections waives that party’s right to challenge on appeal any unobjectactual finding or
legal conclusion the district judge adopts from the Report and Recommendation. 11th Qir. R. 3-

To expedite the final disposition of this matter, if the paties have no objection to this Report



and Recommendation, they may promptly file a joint notice of no objection

RECOMMENDED in Orlando, Florida, on February 8, 2018.

Z— "*j "/-'e
GREGORY J.£ELLY
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties



