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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

LEFKOFF, DUNCAN, GRIMES,
MCSWAIN & HASS, PC,
Petitioner,
2 CaseNo: 6:17-mc-00005-41TBS
UNITED STATESOF AMERICA,

Respondent.
/

ORDER

THIS CAUSE is before the Court on Petitioner’s Petition to Quash SumiPors1) and
Respondent’s Motion to Disiss Petition to Quash Summons (Doc. 2). United States Magistrate
JudgeThomas B. Smith issuesl Report and RecommendatigR&R,” Doc. 4), recommending
thatthe Court grant Respondé&ninotionand dismiss the petitioRetitionerfiled an objection to
the R&R(Doc.5), to whichRespondenfiled a Response (Doé). After ade novareview of the
record, the R&R will be will be adopted and confirmed.

l. BACKGROUND

The United States Internal Revenue Ser\itRS’) is “conducting an examinatioto
determine the correct federal tax liabilityfétitioner. . .for the tax yea014.” PellebonDecl.,

Doc. 21, 1 3). In furtherance of that investigation, the IRS requested that Petjtiomite source
billing information to substantiate the gross receipts it reported on itg@0eturn, but Petitioner
refused tacomply. (d.  4).As a result Revenue Agent Chavonda Pellebon sesummnmondo
SunTrust Bank {(Summons”,Doc. 11), seeking books, records, papers, and other data relating to

Petitioner’s financial activityor the2014tax year. (Doc. 2t | 5).
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On February 7, 201 Retitionerfiled a petition toquash thdRS's Summongursuant to
26 U.S.C. §8 7609(bPetitioner objects to and sedaksguash or otherwiskmit the Summonsn
accord withUnited States v. Powellvhich requires the IRS to demonstrate thaf “the
investigation will beconducted pursuant to a legitimate purppé2) “the inquiry will berelevant
to that purposk (3) “the information sought is not already in {iRRS]’s possessich and (4) the
administrative steps required by the Cbdee been followéedto issiea summons379 U.S. 48
57-58 (1964 According toPetitionerthe IRS has failed to satisBowellbecauseite Summons
seeks duplicitousnformationand implicates attorneglient privilege. (Doc. 1 at-l). Petitioner
also contends thalhe IRSfailed canply with proper IRS administrative proced@stablishedn
theSeptember 1, 2011 Memorandum fr@mector Shenita L. Hickg“Hicks”) (Doc. 12), which
references the Internal Revenue Malnand notes thdfp]rivileged communications cannot be
obtained by issuing a summondd.(at 3).

Relying primarily onthe declaration oPellebon Respondent countethat the Court
should dismiss thpetitionto quash becausgl) the SummonsatisfiesPowelt and(2) Petitioner
has not carried its burde establishinga defect with the SummonRespondenturther argues
that Petitioner'seliance orDirector Hicks's Memorandum and the Internal Revenue Mansial
misplaced because only the Internal Revenue Code governs the fourth prongPaingle
analysis

In an attemptto rebut the declaration of PellehdPetitionersubmitted the affidavit of
Danielle L. Lambert, C.P.A-the preparer oPetitioner's2014 Federal income tax returwho
avers,inter alia, that:

[they] provided to [Pellebon] (a) copies of the [Petitioner’'s] bank
statements for the subject year, prepared by the subject banks in their

normal course, reflecting all amounts deposited into the subject
accounts, and (b) a complete copy of the [Petitiongtsheral
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Ledger showing all deposits prepared from [Petitioner’s] internal
accounting program. . . . From these bank statements and the
General Ledger, [Pellebon] was able to confirm that the deposits
reflected on the bank statements and the accountingdeeco
‘balanced back’ against the gross receipts reported on the
[Petitioner’'s] 2014 tax return, confirming the accuracy of the said
tax return.

(Lambert Aff.,Doc. 31, 11 3-5).

Upon consideration of the recote Magistrate Judgeoncludedhat theRespondertad
satisfiedall four Powellfactorsby submittingthe declaration dPellebonandthat (1) the Internal
Revenue Code, not thatérnal Revenue Manlaoverns (2) the Summonsloesnot implicate
attorneyelient privilege;and(3) Petitioner failed to establish a defect in the Summons

I. STANDARD OF REVIEW

Pursuant to 28 U.S.C. 8§ 636(b)(1), when a party makes a timely objection, the Court shall
review de novoany portions of a magistrate judge’s report and recommendation concerning
specific prposed findings or recommendations to which an objection is nsa#ealsd-ed. R.

Civ. P. 72(b)(3)De novoreview “require[s] independent consideration of factual issues based on
the record.”Jeffrey S. v. State Bd. of Educ. of State of 826 F.2d 507513 (11th Cir. 1990).
The district court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. 8§ 636(b)(1).

[1l.  DIsSCUSSION

Petitioner objects to the R&R on two grounds. FiRstitionergenerally argues that
compliancewith the Summonsvill reveal the identity oPetitioner’sclients, thereby violating
attorneyelient privilege.(Doc. 5 at 2) Second Petitionerargues that the money it received and

then deposited with SunTruduring the2014 tax yeaiis confirmed by the bank’s monthly

statements(ld.). “[S]ince it is not SunTrust which is under audit, the bapkinformation to the
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monthly bank statements is not required for the IRS’[s] audit of the Petitiodes duplicitous.”
(Id.). Both arguments lack merit.

As noted by the Magistrate Judd®ven if the IRS already possesses some of the
information, [a] summonf should not be denied unle$d] constitute[s]an unnecessary
examination or inspectionUnited States v. Groos NaBank of San Antonj&61 F.2d 36, 37
(5th Cir. 1981) (citingUnited States v. Davis36 F.2d 1028, 1038 (5th Cir. 1981MHere,
Petitioner presents no facts oevidence demonstratinthat the Summons constituteSan
unnecessary examination or inspection'that it is duplicitousRespondenton the other hand,
proffered evidencehowing that Sufrug BankK's deposit records for Petitioner are not already in
the possession of tHRS. (Doc. 21 § 9). While Petitioner has provided some of the other items
requested, such as bank statemghesreceipt ofbank recordérom SunTrust would offer the IRS
assurance that the population of records turned over by Petitioner are accurata@eated hus,
the Court declines to quash the Summons on grounds of duplicity.

Likewise, Petitioner has failed tdemonstratehat the requestedcords are privileged.
Petitioner has pointed to no evideribatcompliance with the Summongll reveal confidential
communications that were made for the purpose of securing legal adviequire it to reveal
anything more that the identity of Petitioner’s clients or the receipt of feefrthrar Moreover,
Petitionerpresents no facts or evidence demonstratingdbaipliance withthe Summonswill
result in the indictment of any of its clientsccordingly, Petitioner haailed tocarty its burden

of establising thatthe Summonsgnplicatestheattorneyelient privilege BecausdPetitioner does
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not challenge the remainder of the Magistrate Judge’s findamgsthe Court finds no clear error,
Respondent’s Motion is due to be granted.
V. CONCLUSION
Therefore, it iORDERED andADJUDGED as follows:
1. The Report and Recommendation (Décis ADOPTED andCONFIRMED and
made part of this Order.
2. Respondent’'s Motion to Dismiss Petition to Quash Summons (Doc. 2) is
GRANTED.
3. Petitioner’s Petition to Quastummons (Doc. 1is DENIED.
4. The Clerk is directed to close this case.

DONE andORDERED in Orlando, Florida on July 5, 2017.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record

1 SeeMacort v. Prem, Ing 208 F. App’x 781, 784 (11th Cir. 2006) (explaining that in the
absence of specific objections, “a district court need not conddetrevoreview, but instead
must only satisfy itself that there is no clear error on the face of thedrecorde to accept the
recommendation”).
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