Peterson et al v. PNC Bank, N.A. Doc. 99

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

DONALD A. PETERSON and LORI

HILDMEYER,

Plaintiffs,
V. CaseNo: 6:18-cv-84-Orl-31DCI
PNC BANK, N.A,,

Defendant.

ORDER
This matter comes before the Court without a hearing on the Motion to Dismiss (Dod. 73)
filed by the Defendant, PNC Bank, N.A. (henceforth, “PNC Bank”), and the response i
opposition (Doc. 75) filed by the Plaintiffs, Donald Peterson and Lori Hildmeyer.
l. Background
According to the allegations of the First Amended Complaint (Doc. 65), which areitak
pertinent part as true for purposes of resolving this motion, the Plaintiffs took autgage in
2007 on their home in Oviedo, Florida. (Doc. 65 at 2). The mortgage holder was Nationa| City

Mortgage, a division of National City Bank. (Doc. 65 at 2). Originally, PNGkBeas just the

NJ
1

mortgage servicer; however, in 2008 PNC Bank acquired National City Bank. (Doc. 8% at
Prior to that acquisition, National City Mortgage, contending that the Plaivweiffs
delinquent on their mortgage payments, retained an attorney to file a foreclosurég. 65 at

3). The foreclosure was filed in December 2008 (after the acquisiti@gc. 65 at 3). Té
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Plaintiffs denied having fallen behind on their payments but “reinstated” the mettgéDoc. 65
at 4). In January 2009, PNC dismissed the suit. (Doc. 65 at 4).

Beginning in 2009 and continuing sporadically through much of 2010, PNC began hc
some mortgage payments in a suspense account rather than appbmntptthe mortgage —
apparently due to a dispute over whether the Plaintiffs were maintainfigesufinsurance
coverage (Doc. 65 at ). In September 2011, an attorney filed a second foreclosure suit]
behalf of PNC Bank, alleging that the Plaintiffs had stopped making mortgagemmtsyim
September 2010. (Doc. 65 at 13-14). The Plaintiffs contend that, as of the date vwdesotitke)
foreclosure wasiled, all of their payments had been made and they were not in default. (Dg
at 14). They defended the suit which, in February 2103, was dismissed. (Doc. at 16).

In March 2014, PNC Bank filed another foreclosure suit (the “Third Foreclosuregten 3
court, this time alleging that the Plaintiffs had not made a payment since fiyek0@a. (Doc.
65 at 19). The Plaintiffs disputed this, attaching to their answer images ahtirégage
payments through August 2011, which PNC Bank had deposited. (Doc. 65 at 19). They &
disputed a number of fees that PNC Bank contended that they dlaohtiffs’ attorneynotified
PNC Bank that the Plaintiffs were represented by counsel and sent mulitfde wequests for
information and notice of error to PNC Bank. (Doc. 65 at 19). Despite this, PNC Bank
sometimes contacted the Plaintiffs directly and failed to correct acaguartors and erroneously

imposed fees. (Doc. 65 at 19-27). The Third Foreclosure remains pénding.

! The Plaintiffs do not explain what they were required to do to reinstate the neortgag

2 The docket in that case shows that one day of trial was held on September 12, 201
remainder of the trial has beeantinued until April 24, 2019.

plding

on

DC. 65

\so

8: the




On January 17, 2018, the Plaintiffs filed this suit, asserting claims fotioriahinfliction
of emotional distress; wrongful foreclosure; libel; violations of the Florides@mer Collection
Practices Act (“FCCPA”), Fla. Stat. § 559.86seq. andthe Real Estate Settlement Procedures
Act (“RESPA”), 12 U.S.C. 8 2605(i)(3). On July 12, 2018, the Plaintiffs filed the Amended
Complaint (Doc. 65). In it, they assert the following claims: intentional inflictfoemotional
distress (Count I); constrtice fraud (Count 11); violations of the FCCPA (Counts’ lind IV*);
and violations of RESPA (Count V).

PNC Bank contends that the Amended Complaint is based on facts that are paledlel
facts at issue in the Third Foreclosure, and as a resultaéhig €hould either dismiss or stay thig
case based on the abstention doctrinesoninger v. Harris401 U.S. 37 (1971) &@olorado
River Water Conservation District v. United Sta#24 U.S. 800 (1974). PNC Bank also
contends that is protected by Floda’s litigation privilegeand that the Amended Complaint fail
to state aviableclaim. Because the Courtrfils that abstention is appropriate undeflorado
River, the remaining contentions will not be addressed.

. Legal Standard

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain statentbatabim
showing that the pleader is entitled to relief” so as te gime defendant fair notice of what the
claim is and the grounds upon which it re§tsnley v. Gibson355 U.S. 41, 47, 78 S.Ct. 99, 103

2 L.Ed.2d 80 (1957)verruled on other groung8ell Atlantic Corp. v. Twomblp50 U.S. 544,

3 Count Il is based on Fla. Stat. § 559.72(9), which prohibits, among other things,
attempting to collect a debt that the collector knows to be illegitimate.

4 Count IV is based on Fla. Stat. § 559.72(18), which generally prohibits debt collect
from communicating with debtors that they know to be represented by counsel aith tieethe
debt at issue.
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127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A Rule 12(b)(6) motion to dismiss for failure to sf
claim merely tests the sufficiency of the complaint; it does not decide the merits aséhe ¢
Milburn v. United States734 F.2d 762, 765 (11th Cir.1984). In ruling on a mattodismiss,
the Court must accept the factual allegations as true and construe the comghaifigim most
favorable to the plaintiff. SEC v. ESM Group, IndB35 F.2d 270, 272 (11th Cir.1988). The
Court must also limit its consideration to the pliegs and any exhibits attached thereto. Fed.
Civ. P. 10(c)see also GSW, Inc. v. Long County,,G89 F.2d 1508, 1510 (11th Cir. 1993).

The plaintiff must provide enough factual allegations to raise a right to rebgtahe
speculative levelfwombly 550 U.S. at 555, 127 S.Ct. at 1966, and to indicate the presence
required elementdVatts v. Fla. Inf' Univ., 495 F.3d 1289, 1302 (11th C2007). Conclusory
allegations, unwarranted factual deductions or legal conclusions masqueratdictg asll not
prevent dismissal.Davila v. Delta Air Lines, In¢.326 F.3d 1183, 1185 (11th Cir. 2003).

In Ashcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 173 L.Ed.2d 868 (2009), the Supr
Court explained that a complaint need not contain detttddal allegations, “but it demands
more than an unadorned, the-defendant-unlawhdiynedme accusation. A pleading that offe
labels and conclusions or a formulaic recitation of the elements of a causemialt not do.
Nor does a complaint suffice if it tenders naked assertions devoid of furtheal fachancement.’
Id. at 1949 (internal citations and quotations omitted). “[W]here the well-pleacksdiianot
permit the court to infer more than the mere possibility of misconduct, the @iotiphs alleged
but it has not ‘show[n]’ -“that the plaintiff is entitled to relief.”” Id. at 1950 (quoting Fed. R.
Civ. P. 8(a)(2)).

1. Analysis

TheColorado Riverabstention doctrine “addresses the circumstances in which federg

courts should abstain from exercising their jurisdiction because a paaaltlit is proceeding in
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one or more state courts.Ambrosia Coal and Const. Co. v. Pages MoraB&8 F.3d 1320, 1327
(11th Cir. 2004). It applies when the federal and state proceedings involve sulbstaetsame
parties and substantially the same issukek.at 1330. However, such similarity is not enough
on its own, to warrant abstention by the District Court. “Generallgetseen state and federal
courts, the rule is that the pendency of an action in the state court is no bar to proceedings
concerning the same matter in the Federal Court having jurisdictiGolorado Rivey 424 U.S.
at 817. Federal courts have a “virtually unflagging” obligation to exethis jurisdiction given
them, and therefore they can abstain to avoid duplicative litigation with state oolyrin
exceptional circumstancedd. at 817-18.

Are the lawsuits parallel?

The parties are the same in both this case and the state case. PNC Bank spahds s
pages of its motion detailing how, in its words, “the factual basis of the Amended @urgpiet
just parallel, but rather identical to the defenses that have been raised in"rthEdreclosure.
(Doc. 73 at 10). Generally speaking tihe instant case the Plaintiffs argue that they were ne
in default, and that PNC Bank committed torts and violated state and federal lavabplgirgy
their payments, improperly imposing fees (many arising from the clainfadl$g, and
wrongfully atempting to foreclose on their home. PNC Bank contends that these claims ar
identical to defenses raised by the Plaintiffs in the Third Foreclosurec. {3 at 10). Upon
review of the complaint in the Third Foreclosure, the Court finds this to e tftne Plaintiffs’
second affirmative defense in that case, for example, contradicts PNC Bargasiati¢hat the
Plaintiffs failed to make their March 2011 mortgage payment and all subsequerasy And
the Plaintiffs’ third affirmative defense ibat PNC Bank has unclean hands due to its allegedl|

wrongful imposition or exaggeration of mortgage- and forecloseleged fees.
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For their part, the Plaintiffs argue that there is “substantial doubt” that theegliags are

parallel. However, theyffer only a vague assertion that the Amended Complaint is based o

“allegations of servicing misconduct that are unrelated to the underlyirddsuee.” (Doc. 75
at 89). They fail to provide any examples of issues due to be resolved in this ¢ase tiat
already part of the Third Foreclosure. Accordingly, the Court finds the tabegarallel.

Is abstention permissible?

In interpretingColoradoRiver, the United States Court of Appeal for the Eleventh Circ
has recognized six factors tmatist be weighed in analyzing the permissibility of abstention in
favor of a parallel state proceeding:

(1) whether one of the courts has assumed jurisdiction over property,
(2) the inconvenience of the federal forum, (3) the potential for
piecemeal litigabn, (4) the order in which the fora obtained

jurisdiction, (5) whether state or federal law will be applied, and (6)
the adequacy of the state court to protect the parigdgs.

Ambrosia Coaht 1331 (citingAmericanBankers Ins. Co. of Fla. v. First State Ins. (391 F.2d
882, 884 (11th Cir.1990)). In addition,Moses H. Cone Memorial Hosp. v. Mercury Constr.
Corp, 460 U.S. 1, 17 n. 20 (1983he Supreme Court remarked that “the vexatious or reactiv
nature of either the federal or the statgdition may influence the decision whether to defer to
parallel state litigation undé€lolorado River.

No one of these factors is necessarily determinative, and the weightit@béogany one
factor may vary greatly from case to casémbrosia Coaht 1332. The factors must be
considered flexibly and pragmatically, not as a “mechanical checklmt,tree abstention inquiry
must be “heavily weighted in favor of the exercise of jurisdictioid” (quotingMoses H. Cone

460 U.S. at 16).
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Assumption of jurisdictiopverproperty

In this case, the parties agree that the state court has assumedipmisgiet the
Plaintiffs’ home in the Third Foreclosure. The Plaintiffs argue that thissaot entitled to any
weightin assessinthe permissibility of abstentigmas the instant casenlike the state casis not
a proceedingn rem In support, liey citeHamilton v. Suntrust Mortg., Inc6 F.Supp.3d 1300,
1306 (S.D. Fla. 2014). In that case, the District Court found that it should not abstain from
hearing the homeowner’s claim, which involved forced-placed insurance, inofea@tate court
foreclosure case in which the foreplhced insurance claim had been asserted as a countercli
In analyzing theColorado Rivelfactors, the federal court concluded that the state court’s
assumption of jurisdiction over the res did faotor abstention, because the federal proceeding
merely sought damages and did not implicate title to the propédtyat 1306.

It is true that title to the Plaintd homeis not at issue in this case. However, untike
situationin Hamilton, the issues in this case overlap withitheemaction. The Plaintiffs’
primary contentionn the instant casei.e., that they were never in defawlitnust necessarily be
addressed in the foreclosure proceeding, raising the specter of contradicinsions by the
two courts as to the merits of the foreclosui®ee, e.g., St. Clair v. Wertzger, 637 F.Supp.2d
251, 255 (D. N.J. 2009) (possibility of determining, in Fair Debt Collection Practiceaset ¢
that foreclosure had been improperly instituted, warra@tddrado Riverabstention in favor of
state foreclosure suit). The Court therefore findstthiatfactorweighs in favor of abstention.

Inconveniencef the federal forum

The state court proceedings are being held in Seminole Courgye whe Plaintiffshome
is located, while this court sits in Orange Countyhe differencébetween these two locatioiss

soslightthat the Court finds thaiis factordoes not weigh in favor of abstention.
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Potential for piecemeal litigation

The risk of piecemeal litigation is significant heas this case and theifichForeclosure
involve substantially (if not entire)ythe same issues. Thus, this court and the state court co
reach conflicting opinions oidenticalissues, which could “cause unwarranted friction betwee
state and federal courts, a result which is obviously undesirable and avoidaldansttrice.”
Spectra Commc’ns Grp., LLC v. City of Cameron,,N866 F.3d 1113, 1121 (8th Cir. 2015)
(quotingEmployers Ins. of Wausau v. Missouri Elec. Wonks, P3 F.3d 1372, 1375 (8th
Cir.1994),abrogated on other grounds WBYilton v. Seven Falls Co515 U.S. 277, 115 S.Ct.
2137, 132 L.Ed.2d 214 (1995))This factor weigh in favor of abstention.

Theorder in whch thefora obtained juisdiction

The state court obtained jurisdiction over this dispa@rlyfour years before the instant
case was filedgiving the statelitigation prioiity. The state case is also significignhore
advanced, having already gone throitgHirst day of trial, while this cadeas not even reached
the summary judgmentage. This factor weighs in faror of abstention.

Wheher state or federal law will be applied

The nstant case involgeone federal claim the Plaintiffs RESPA claim. The Supreme
Court has stated that the presence of fedavaissues must dways be a may consideration
weighing against surrendesf jurisdiction by the fedel courtunderColorado River Moses H.
Cone 460 U.S. at 26.Accordingly, this factor weighs inVar of retention of jurisdiction.

Adequacy of state court to protébe parties’ rights

The Plaintiffs do not contend that the stadeirtcannot protect their rights. The Court

finds that this factor is neutral.
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Vexatias or reactive litigation

Although PNC Bank contends that the instant suit was éited reactioto the foreclosure
proceedings, it provides no support for this contention. The Court finds that this fatatred.

Conclusion

Thus, fourof the Colorado Riverfactorsweighin favor of abstention, and only oneigles
in favor of retention of jurisdiction. That latter factor.e,, the presece of a federal lawssue—
is a majorcorsideration. But as the Supreme Court has noted, no one factor is determinati
assessing whether abstien is appropriate.Colorado Rivey424 U.S. at 818.With this inmind
andgiven that the site proceedings are already partway through trial, the Court finds that
abstention is appropriate here. In this circuit, a stay, rather than disisisisa proper
procedural mechanism to employ when deferring to a parallelstate proceedinginder
Colorado River Moorer v. Demopolis Waterworks and Sewer, Bd4 F.3d 994, 998 (11tir.
2004). Accordingly, it is hereby

ORDERED AND ADJUDGED thatthe Motion to Dismiss (Doc. 73) filed by the
Defendant, PNC Bank, N.A., GRANTED, and this action is herel8f AYED pending
resolution of the state court foreclosureqeedings. And it is further

ORDERED that, beginning on April 25, 2019, and eye¢hree months thereafter, the
Defendant shall file arief status repomegarding the state court preckngs.

DONE andORDERED in Chambers, Orlando, Florida on January 22, 2019.

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE
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