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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

CJSINVESTORS, LLC,
Plaintiff,
V. Case No: 6:18-cv-374-Orl-31DCI

MATT BERKE and SSLS-FACTORING,
LLC,

Defendants.

ORDER
This matter comes before the Cowrthout a hearing on the Motion for Summary
Judgment as to Counts Il and IV (Doc. 53) filed by the Defendants, the response in@mpposit
(Doc. 57) filed by the Plaintiff, and the reply (Doc. 58) filed by the Defendants.
l. Background

This casegrowsout of a fight for control of HBC Strategies, LLC (henceforth, “HBC”),

j8Y)

Florida company that provides maintenance services and repairs to otherdassiné83oc. 57 at
3). Except where noted, the following facts are undisputed:

ThePlaintiff, CJS Invesirs, LLC (“CJSI”), formed HBC in October 201ahd executedn
operating agreement (the “Operating Agreement”), which governs the agtitresponsibilities of
HBC’s members and manager€JSl| isownedby Cary Siegel (“Siegel’}. When HBC was

formed, Sigel became its presideand CJSI becantbe sole member ¢iBC, owning all 1,000

! Siegel was originally a plaintiff in this case but was found to lack stamdigard to
the claims asserted(Doc. 39 at 12).
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of HBC’s membership units. Some time thereafter, Walter Crossley invagtC and
received 10®f those units.

In late 2014 and the first half of 2015, a Georgia limiigbllity company, Red Wizard
Group, LLC (“Red Wizard”), made loans totaling several hundred thousand dollaBCto H
pursuant to a promissory note (the “Note”). Subsequently, Red Wizard transfeimterest in
the Note to Defendant SSLEactoring, Inc(“SSLS”). Both Red Wizard and SSLS are

controlled by Garrett Van de Grift (“Van de Grift”).

On August 6, 2015, HBC entered into a loan modification agreement (henceforth, the

“LMA”) with SSLS. The LMA altered several terms of the Note, such as the interest rate to
paid and the deadline for payingff. The LMA also provided that HBC “shall grant” 460
membership units to SSLS and 50 to Defendiéeit Berke(“Berke”), an ally of Van de Grift.
Based on the allegations of the Complaint and the assertions made in the instananbt
CJSI's responsas well as the text of the LMA itsethe parties agree thas of the effective date
of the LMA, SSLS owned 460 units (or 46 percent), Crossley owned 100 units (10 pencent)
Berke ® units (Spercen}, with CJSI owning the remaining 390 units (8&cen).? As part of
thisnewarrangement, Berke wassonamed chief financial officesf HBC.

The LMA included two provisions under which portions of SSLS’s 460 membership U
could be shifted to Siegel. Section 4.10(e) of the LMA provitiad

In the event that [HBC] repays... in full with no defaults

hereunder or Events of Default under the [Note] occurring prior
to such repayment, then [SSLS]’s equity shall be reduced by two

2 The Complaint list this 39 percent as owned by “Siegel via CJSI.” (Doc. 2)at The
LMA shows the 39 percent as being held by Siegel, not CJSI. (Doc. 2-3 at 11). Giwée thg
record in this case does not disclose any transfer of membership units froto Si#gel, and
given that it does not affect the outcome here, the Calltr@at these390 membership units as
owned by CJSI.
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percent (2%), wich reduction shall increase the equity ownership of
Cary Siegel.

(Doc. 2-3 at 11-12) (emphasis added).
The second such possibility involved National Landscape Management, anotheryonmpan

controlled by Van de Grift. In Section 4.10(f) of the LM3SLSagreed that if HBC or Siegel
helped land a maintenance contract for National Landscape Management with onésof HBC
customers, SSLS would transfer 50 of its membership units to Siagelirwith the caveat that
pursuant to Section 4.10(e), HBC haditst repay the Note on time with no defaults or Events|of
Default:

If and upon [HBC]’'s compliance with Section 4.10(&SLS]'s

equity shall be reduced for each Landscape ... Agreement ... if

[HBC] or Cary Siegel facilitates such Landscape Management

Agreement through an informational meeting (then) [SSLS’s] shall
be reduced as follows:

) Five percent for the first landscape management agreement;

(Doc. 2-3 at 12).

The parties agree that HBC repaid SSLS in Septeg(iEf, before the Note wasedu
And they also agree that, prior to that payoff, HBC and Siegel helped National &pedsc
Management obtain a maintenance contract with one of HBC'’s customers. lHave\garties
disagree as to whether any Events of Default occurred before thedsgraid. As a result, they
also disagree as to whether Siegel is entitled to then@nd 50-unit equity shifts from SSLS.

In October 2017, at Crossley’s request, HBC bobglekCrossley’sl0 percent interest in
the company CJSI contends that the parties also agreed to distribute the units formeeg by
Crossley to each remaining owner in proportion to the interest each already. owhe
Defendants argue that no such agreement occurred, and therefore those 100 membsrakep pini

simply beirg held by HBC. As described in more detail below, if CJSI is correct that theit0




and 20-unit equity shifts occurred, and that Crossley’s 100 units were distributeddm#ieing
owners in proportion to the interest each already owned, then GISiegel control a majority
of HBC.2 The Defendants contend that the ownership of HBC remains the same awitemas
the LMA was executed, except that HBC now holds what had been Crossley’'siumjtSSLS
460 units Siegel/CJS 3D units and Berkes0 units, with 100 units held byBC — and therefore
they still control a majority of the units.

Toward the end of 2017, the parties’ disagreement over who controlled HBC came t(
head. Siegel purported to terminate Berke and cut off his access to thengtanqgwoks. Berke
and SSLS calletheetings purported to votéhemselve®nto the Boardandthen purported to firg
Siegelas presiderdind install Berke and Van de Grift as officers of HBCJSI contends that thg
Defendants’ actions faildoecause, anmgy other things, they did not control a majority of HBC’
membership units when they took them and bectheseeetingsat which they purportedly took
theactionswere not properly noticed.

On February 16, 201&JSI and Siegel filed this suiit state court in Orange County,
Florida. It was removed to this Court on March 12, 2018. Subsequently, Siegel was foun
lack standing to assert the claims at issue in this suit, leaving CJSI as theistifé p(@oc. 39).

By way of the instant motion, the Defendants seek summary judgment as to Gowht I
Count IV of the Complaint. In Count I, CJSI seeks a declaratory judgment asaiog ather
things, the ownership of the membership interests in HBC and whbéhefforts of SSLS and
Berke to take control of HBC were effective. In Count IV, CJSI| asaataim for breach of the

Operating Agreement agairtsith Defendants.

3 Specifically, CJS and Siegel would own 511 of HBC’s 1000 membership units, with
SSLS owning 433 and Berke owning 56.
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. Legal Standard
A party is entitled to summary judgment when the party can show that thnere ig
genuine issue as to any material fact. Fed.R.Civ.P. 56(c). Which facteaterial depends on
the substantive law applicable to the cagederson v. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986). The moving party bears the burden of show

that no genuine issue of material fact exis@elotex Corp. v. Catrett, 477 U.S. 317, 323, 106

ng

S.Ct. 2548, 2553, 91 L.Ed.2d 265 (1986). In determining whether the moving party has satisfied

its burden, the courconsiders all inferences drawn from the underlying facts in a light most
favorable to the party opposing the motion and resolves all reasonable doubts agaiosirtge n
party. Anderson, 477 U.S. at 255, 106 S.Ct. at 2513he Court is not, however, required to
accept all of the neamovant’s factual characterizations and legal argumeBesal v. Paramount
Pictures Corp., 20 F.3d 454, 458-59 (11th Cir 1994).

When a party moving for summary judgment points out an absence of evidence on 3
dispositive issa for which the non-moving party bears the burden of proof at trial, the nonmg
party must “go beyond the pleadings and by [his] own affidavits, or by the depqsinsmgers to
interrogatories, and admissions on file, designate specific facts shibvairthere is a genuine
issue for trial.” Celotex Corp., 477 U.S. at 324, 106 S.Ct. at 2553. Thereafter, summary
judgment is mandated against the nonmoving party who fails to make a showingsutfici
establish a genuine issue of fact for tridd. The party opposing a motion for summary
judgment must rely on more than conclusory statements or allegations unsupportds. by fa
Eversv. Gen. Motors Corp., 770 F.2d 984, 986 (11th Cir. 1985) (“conclusory allegations withg
specific supporting facts have no probative value”).

1. Analysis
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A. Count Il -- Declaratory Judgment
Count Il of the Complainis asserted pursuant to Florida’s Declaratory Judgment Act,
Stat.88 86.011-86.111.A district court sitting in diversity must apply federal procedural law g
state substantive lawSee Gasperini v. Ctr. For Humanities, Inc., 518 U.S. 415, 427 (1996).
Numerous Florida district courts and, in an unpublished opintba Eleventh Circuit Court of
Appeals have held that Florida’s Declaratory Judgment Act is procedural and does eoaognf
substantive rights. The Court’s research has not revealed any cases reaching a different
conclusion. Accordingly, the Court will construe Count Il as thoughSIsought relief uder the
federal Declaratory Judgment A@8 U.S.C. § 2201, rather than Florida’s.
In Count Il, CJSI seeks a declaration that
(a) the Meeting Notices were not proper under the Operating
Agreement; (b) the annual meeting of Members and the Special
Meeting of the Board of Managers on February 9, 2018, was not
proper; (c) SSLS and Berke are not proper Managers of HBC
Strategies; (d) SSLS’ and Berke’s appointment of Berke as the
President and Treasurer of HBC Strategies wasnopep; (e)
SSLS’ and Berke’s appointment of Van de Grift as the Vice-
President and Treasurer of HBC Strategies was not prdper;
SSLS’ and Berke’s termination of Siegel as President was not
proper;(g) SSLS’and Berke’s removal and replacement of Siegel as
the Tax Matters Partner was not proper; and (h) Siegel/CJSI, not
SSLS and Berke, owns at least 50.1 % of the voting interests in
HBC Strategies.
(Doc. 2 at 34).
CJSI's requestxtends far beyond the boundaries of a proper declaratory judgrbet.
federal Declaratory Judgment Amtovides that, “[ijn any case of actual controversy within its

jurisdiction ... any court of the United States ... may declargaghts and other legal relations of

any interested party seeking such declaration, whether or not furtherselrefould be

4 Coccaro v. Geico Gen. Ins. Co., 648 F. App’x 876, 880 (11th Cir. 2016)
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sought.” 28 U.S.C. § 2201(aMost of what CJSI seeks is not a declaration of the parties’ rig
but the resolution od serieof factual disagreementlat do nonhecessarilylterthose rights.
Accordingly, rather than the eight topics as to which CJSI seeks a declaration, the Court wil
address only two: whether Siegel and CJSI together own a majority of the rakiphmits of
HBC, andwhether SSLS and Berke were properly miid@agers of HBC, such that they had t
power to fire Siegel and install Berke and Van de Grift as officers.

M ember ship Units

As notedsupra, the parties agree that as of the effectiate of the LMA, SSLS owned 46
percent of HBC’s membership units, CJSI owned 39 percent, Crossley owned 10 peccent, &
Berke owned five percentCJSI argues that it and Siegel now control more than 50.1 percen
those units by virtue of (1) equity shifts from SSLS of two percent for paying off bieeddy
and five percent for helping Van de Grift's other business obtain a maintenanaetcantt (2)
Crossley’s ten percent being distributed to each remaining owner in proportion to siikainit
owner already held. However, the Court finds that, as a matter of law, tine sgfis did not
occur?®

By the plain terms of Section 4.10 of the LMA, the equity shifts were contingent upor
repayment of the Note with no “Events of Default.” (Doc. 2-3 at 12&ction 2.10 of the LMA
provides that “any breach or default by [HBC] with respect to any provision dfljiiAg¢ shall

constitute an Event of Default under [the Note].” (Doc. 2-3 at$gction 4.2 of the LMA

® This finding moots the need for this Court to deternvitietherthe units previously
owned by Crossley were distributed proportionally to each owner or continue to be kb
Either way, in the absence of the equity shifts, SSLS and Berke continue to holtl it (eafs
HBC’s 1000 membership units.
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required,inter alia, thatHBC providecertainfinancial reports to SSLS. CJSI admits that some
of thesereports were not provided to SSLS. (Doc. 2 at 24-25).

CJSI argues that the failure to provide these reports wasrtaderial” andthereforedid
not constitute an Event of Default. (Doc. 57 at 1%).the alternative, CJSI argues that the
failure should be attributed to Berke, who was HBC’s CFO during the relevantréme,frather
than HBC, on the grounds that it was his responsibility to provide the rep@tx. 57 at 1Y.

But the LMA does not set any materiality threshold for Events of Defafittcording toSection
2.10 any breaclof any ofany LMA provisions is an Event of Default. (Doc. 2-3 at 6). And
CJSI provides no support, legal or factual, for its argument that the failure to providpdhis
was not material.

As for CJSI's second argument, the LMA imposes reportingobligation on HBC, not
Berke. CJSI does not point to any languag&énltMA (or any evidence from outside itjat the
obligation was ever shifted to Berke or that Berke somehow prevented Siegel s ptBsltdent
at the time-from seeing that HBC fulfilled thisontractuabbligation.

Based on the undisputed facts and the unambiguous language of théelB@5A, failure
to provide financial reports constitutatlleast on&vent of Default, which occurred prior to the
repayment of the Note. Therefothe equity shiftfrom SSLS to Siegealdid not occurAs a
result,SSLS ad Berke continue to holat leastc10 of HBC’s membership unitetween them
and CJSI is not entitled to a declaratory judgment to the contrary.

Board Membership

®  For example, Section 4.2(b) provided in pertinent part that, “[e]lach Friday, [HBIC]

deliver to [SSLS] a simple and straightforward report in Excel or similargbacceptable to
[SSLS] that details théming and amount of revenue received from customers and the
corresponding payments due or made on a work order by work order basis.” (Do@)2-3 at

sha



Section 3.01 of the Operating Agreement provides that HBC will be managed byda B
of Managers (tb “Board”), elected by the company’s members, and that the Board “shall at {
times consist of at least three (3) persohs(Doc. 21 at 10). Initially, however, the Board had
only one manager: CJSI. (Doc. 2-1 at 11).

Section 4.04 of the Operatinggfeement permits membersact by written consentather

than at a meeting. (Doc-2at 16). Relying on this authority, on January 31, 2018, SSLS and

Berkepurported to appoint themselves to the Board; subsequentheir capacity as Managers
theypurported to fire Siegel from HBC and appdadrke and Van de Gritis officers CJSI
seeks a declaration th@SELS and Berke failed in their efforts to vote themselves onto the Bod
meaning that their efforts to fire Siegel and to hire Berke and Van de Gritalger ineffective.

CJSl raises several arguments as to why the efforts of SSLS and Berkenftiled
regard. First, CJSI argues that, due to the equity shifts, by January 2018r83R& e no
longer controlled a majority of HBC’s membership units and therefore could not have voted
themselves onto the Board over the votes of CJSI and Sigggetiscussedupra, this argument
fails because the equity shifts never occurred, leaving SSLS and Berke véjbraynof the
membership units.

Section 4.02f the Operating Agreemegbverns meetings of the members and providg
that an annual meeting “for the election of the Board of Managers and the tamséstich
business as may properly come before the meeting shall be held during Janulryanyred

each year at a time, date, and place that the Board of Managers shall deterfDoe.21 at

” Pursuant to Section 3.05 of the Operating Agreement, each manager on the Board
entitled to one vote, and unless otherwise specified, apprbaaly measurbefore the Board
requires a simple majority.
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15). Inthe event the Board fails to notify the members of the meeting time and location by
January 20 of any year, Section 4.02 provides that “any Member may call the aneiirad) rioe
that year and specify the time, date and place thereof.” (Bbat25). Section 4.02 also
permits the Board or any member, at any time, to call special meetings of the merfibers2

1 at 15). Finally, Section 4.02 requires that the Board cause HBC “to deliver @ wréilen
notice stating the date, time, plaaed purpose(s) of any meeting” to each member entitled to
vote at the meeting. (Doc-Rat 15).

It is undisputed that the Board failed to notifiye membersf the annual meeting of the
members by January 20, 2018, as required by Section 4.02 of the Operating Agreement. (
February 1, 2018, SSLS and Berke called a meeting of the ménibeRebruary 9, 2018 and
provided notice of it to HBC and Siegel. That same day, in their capacity dy Gadiv
appointed) Managers of HBC, SSLS and Berke calle@gea@pmmeeting of the Board, also for
February 92018, again providing notice to HBC and Siegel. In calling the meeting of the B
the Defendants relied dection 3.05(b) of the Operating Agreement, which provides that

An annual meeting of the Board of Managers for the election of the
officers and the transaction of such business as may properly come
before the meetinghall be held during January or February of

each year at a time, date, and place that the Managers shall
determine; provided, however, that the annual meeting of the Board
of Managers in any given year shall only take place after the annual
meeting of the Members in that year had already taken place. The
Managers may set the date, time and place of regularly scheduled
meetings of the Magers. Special meetings of the Board of

Managers may be called at any time by any Manager. The

president or the vice president, asrequired by Section 3.08, shall
cause the Company to deliver or mail written notice stating the

date, time, place, and purpose of any meeting to each Manager

entitled to vote at the meeting. Such notice shall be given so that
it is received by each Manager entitled to it, no less than five (5),

8 The Defendants do not specify whether the meeting was intended to be the annua
meeting of the members or a special meeting, as authorized by Section 4.02.

-10 -
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and no more than thirty (30), days before the meeting date.
However,notwithstanding the above, the Manager s may
unanimously consent in writing to a regular meeting convened

in an informal manner, as they may determine their discretion, and
such meeting at which all the Managers are present shall be
conclusively determined to have bemmvened in conformity with
the Acf and this Agreement.

(Doc. 2-1 at 12) emphasis added). After objections from CJSI and Siegel, on ¥&h 28,
the Defendants requested thaSTcall a special meeting of the members and Siegel call a sps
meeting of the Board, bofbr February 15, 2018. CJSI aBéegeldeclined to do so, so the
Defendants called those meetings themselves and sent out their ownneg@écdsg the
February 15neetingson February 9, 2018(Doc. 53 at 13).

On February 9, 2018, the Defendants held what they termed the annual meeting of t
members, followed by a special meeting of the Boa#d those meetingsamong other things,
the Defendants approved theiwn appointment to the Board, removed Siegel from his positio
with HBC, and appointed Berke and Van de Grift as officers of fB@n February 15, 2018,
the Defendants held special meetings of both the members and the Board. Hittbese
meetings, the Defendants approved the actions taken at the February 8 meetings.

CJSldoes not deny that it (and HBC and Siegel) actually received notice of the vario
meetings in February. InsteddJSI argues that the Operating Agreement does not pghamit

Defendants to “unilaterally schedule the date, time, and location of any meetioticersuch a

9 “Act” refers to the Florida Limited Liability Company Act, Flatas § 605.0501et. seq.
(Doc. 2-1 at 3).

10 Generally, Section 3.08 of the Operating Agreement authorizes the Board to appo|
president, vice president and other company officers. (Doc. 2-1 at 13).onS&08(f) provides
that the Board may remove any company officer at any tigioc. 21 at 14). Section 3.10
designates Siegel as HBC'’s “tax matters partner” and provides that the meniietrecmve
him from that position at any time. (Docl2at 15).
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meeting for that matter.” (Doc. 57 at 19). But CJSI's argument hemnisadicted by the
language of the Operating Agreement, which allows annuadecal meetings to be called wit

norestrictionsas to their time or locatiolt. Similarly, while Section 3.05(b) and Section 4.02 g

the Operating Agreemenrgquirethat HBCor its officers provide notice of such meetings, nothing

in that agreement phibits a member or a Manager from doing'$o.
Finally, CJSI argues that SSLS’s action were prohibited by Section 4dfQfte LMA,
which provides that SSLS’s equity interest in HBC
shall not entitlgSSLS] to exert control over the management of

[HBC]; provided that; [SSLS] shall have the right to vote with the
other members on any major transactions.

(Doc. 2-3 at 12). This passage does not apply to the instant dispute. SSLSlegadttalhave
relied on its equity interest to exert control overGi8management; rather, SSLS voted itself
onto the Board of Managers and then relied on its status as a Manager to replace HBC’s
managementisomething Section 4.10(h) does not prohibit.

Based on the foregoing, SSLS and Berke were properly appointed to the Board, and
thereforethey possessed the authority to fire Siegel and appoint Berke and Van de Grift as
officers. CJSI is not entitled to a declaratory judgment to the contrary.

B. Contracts

11 CJSI does not argue that the Defendants chose a time or locatioratieait impossible
for others to attend, or anything of that nature, just that the Defendants had noyawthaheir
own, to pick thagime or locatiorfor these meetings

12.CJSl also argues that Section 3.05(b)’s requirement that the president aesidesqt
of HBC provide noticef a meetingcan only be waived “if all Managers consent to same.” (O
57 at 3-4). Thisis incorrect. Section 3.05(b) authorizes Manameamvene a regular meeting
in an informal manner — for example, without any e®#i if they unanimously consent in writing
to doing so. (Doc. 2-1 at 12). But the unanimous consent requirement only applies to sug
informally convened meetings, not to the annual or special meetings that SSL&rkead B
purported to convene.
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In Count IV, CJSI contends that SSLS and Berke breached thatidgekgreementa) by
appointing themselves to the Board of Managers despite not holding more than 50 percent
HBC’s membership units; (b) by holding the meetings on February 9, 2018 déBfite
President having not provided notice of théo);by puporting to take actions in their capacity 3
Managergsuch as firing HBC officers and appointing new ones) despite not having beertypr
appointed to be hagersand because SSLS is barred by Section 4.10(h) of the LMA from
serving as a Manager of HBC(Doc. 2 at 3739). Each of thesessueshas been resolved in the
Defendant’s favor in connection with Count Il. To recap: The equity shifts nesered, and
therefore SSLS and Berke held more than 50 percent of HBC’s membership uhitslavaht
times; the Operating Agreement does not bar members or Managers from providiaghoti
annual or special meetingmd SSLS and Berke were properly appointetiécBoard
Accordingly, the Defendants are entitled to summary judgment as to Count V.

V.  Conclusion

In their motion, the Defendants regtey] inter alia, a declaraon that “without regard to
the redemption and reallocation of the Crossley shares, SSLS holds at least 46%pBlsrke
least 5%, and CJSI holds at leas¥368f HBC” and thatthe"[w]ritten [c]onsent and meeting
notices were per.” (Doc. 53 at 25). CJSlraised no objection to thferm of refef. With
slight edits, the Court finds the efdants hay demonstrated their entitlemeatsuch a
declaration.

Accordngly, in consideration of the foregoing, it is hereby

ORDERED thatthe Motion for Summary Judgment as to Counts Il and IV (Doc. 53) f
by the Defendants GRANTED. And the CourherebyDECL ARES that(1) without regard to

the redemption and reallocation of the Crossley shares, SSLS hiddstal6%@andBerke holds

-13 -
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at least% of themembeship units oHBC and (2)the Defendantsactions takefy written

consentreferred to aboveandthe meeting notices wererqper.

DONE andORDERED in Chambers, Orlando, Florida &®cember 4, 2018.
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GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE




