Nelson v. Commissioner of Social Security Doc. 21

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
STEPHANIENELSON,
Plaintiff,
V. CASE NO. 6:18CV-700-TMAP

COMMISSIONER OF SOCIAL SECURITY,

Defendant.
/

ORDER

This is an action for review of the administrative denial of disability insurbeoefits
(DIB) and period of disability benefitSee42 U.S.C. 805(g) Plaintiff argues thAdministrative
Law Judge (ALJ) erred bfailing to properly consider her pain complaints and that the Appeals
Council erred in denying her request for review of the ALJ’s decision. After coingjdbe
parties’ joint memorandum (dot8) and the administrative record, | find that the ALJ’s decision
that Plaintiff is not disabled is in accordance with the law and supported bgrsiddstvidence
| also find the Appeals Council did not err in denying Plaintiff's request foewevi affirm the
Commissioner’s decision.

A. Background

Plaintiff Stephanie Nelsqrborn onMay 22, 1971 was39 years old on ér alleged onset
date ofFebruary 9, 2011She earned an associate degree in compaitked drafting and hasior
work experience aa line cook(R.48). Sheis single, andives withthreeroommates Plaintiff’s
date of last insured Becembe3l1, 2016. Shealleges disability due tohronic asthmahulging

discs, herniated discs, carpal tunnel in her right hand, left kepkacement, right knee
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compensation pain, tendonitis and bursitis in her right shoulder, and arthroscopy secdid digit
225. She tesfied these impairments caudaily, chronic pain she rates her pain as a three to a
five on a scale of one to ten (with pain medication, heating pad, and Bio Hilerez®) Her right
knee gives out once or twice a day. She has tried using a cane, but it did not help withssteadine
and caused discomfort and péity 57). When ambulating, she asecrutchor ashopping cart
when shaving her legs in the shower she assisower chaifR. 57). Plaintiff testified she can
walk twenty to thirty minutes at a timandcan standifteen totwenty minutegR. 57-58). She
assists with household chores such as small loads of laundry, sweeping, vacuurpipiggm
dusting,and cleaning dishes, but has to take frequent b(&aks3-60, 61). While she is able to
get dressed on her own, she sits down to put her paats site loses her balance standing up (R.
60).

After hearing onJanuary 252017, the ALJ found that Plaintiff suffers from the severe
impairmentsof degenerative disc diseaskthe cervical, lumbar, and thoracic spine; a right foot
disorder;a bilateral knee disorder; a right shoulder disorder; astbb®sity;and insomnigR.

21). But the ALJ determined that Plaintiff is not disabled, becahseretains theesidual
functional capacityRFC) to performless than a full range of sedentamyriw(R. 24). Specifically,
the ALJfound Plaintiffrestricted as follows:

She could neveclimb ladders, ropes, or scaffold. She could never crawl. She

could occasionally climlwampsor stairs balance, stoop, kneel, or crouch. She

required the optioto sit/stand every 280 minutes for 5 minutes at a time without
leavingthe workstation. She could frequently reach with her right upper extremity.

She should have avoided concentrated exposure to temperature extremes, vibration,

pulmonary irritants, and workplace hazards.

(R.24). The ALJ found that, with this RFC, Plaintiff could not perforengast relevant work but

couldperform jobghat existed in significant numbersthe national economy, including the jobs
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of charge account clerk, call out operator, and telephone quotation clerk (RTI82)Appeals
Council denied reviewR. 1) Plaintiff, after exhaustingen administrative remedies, filed this
action.

B. Standard of Review

To be entitled to DIB, &laimant must be unable to engage “in any substantial gainful
activity by reason of any medically determinable physical or mental impatrwhich can be
expected to result in death or which has lasted or can be expected to lagirfin@as period
of not less than 12 monthsSee42 U.S.C. § 423(d)(1)(A)A “physical or mental impairment’
is an impairment that results from anatomical, physiological, or psychologicahaddit@s which
are demonstrable by medically acceptable clinical and laboratory diegeatiniques.”See42
U.S.C. § 423(d)(3).

The Social Security Administratiotg regularize the adjudicative process, promulgated
detailed regulations that are currently in effedthese regulations establish a “sequential
evaluation process” to determine whether a clainemtisabled.See20 C.F.R. 8§ 404.1520,
416.920.1f an individual is found disabled at any point in the sequential review, furtheryriguir
unnecessary20 C.F.R. 8 404.1520(a)(4Ynder this process, the Commissioner must determine,
in sequence, thiollowing: (1) whether the claimant is currently engaged in substantial gainful
activity; (2) whether the claimant has a severe impairmen#s)qne that significantly limits her
ability to perform workrelated functions); (3) whether the severe impairment meets or equals the
medical criteria of Appendix 1, 20 C.F.R. Part 404, Subpart P; (4) considering the Ganeris
determination of claimant’s RFC, whether the claimant can perform her astnework; and
(5) if the claimant cannot perform the tasks required of her prior work, the ALJ mui¢ debie

claimant can do other work in the national economy in view of her RFC, age, education, and work
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experience.20 C.F.R. 88 404.1520(a)(4), 416.920(a)(8)claimant is entitled to benefits only
unable to perform other workSee Bowen v. Yuckerd82 U.S. 137, 142 (1987); 20 C.F.R. §
404.1520(f), (g).

In reviewing the ALJ’s findings, this Court must ask if substantial evidenmeosts those
findings. See42 U.S.C. § 405(g)Richardson v. Pales 402 U.S. 389, 390 (1971 he ALJ’'s
factual findings are conclusive if “substantial evidence consisting le¥aet evidence as a
reasonable person would accept as adequate to support a conclusion Egiststi v. Dep't of
Health and Human Serys2l F.3d 1064, 1066 (11th Cir. 1994) (citation and quotations
omitted). The Court may not reweigh the evidence or substitute its own judgment for that of the
ALJ even if it finds the evidence preponderates against the ALJ's decBamBloodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983he Commissioner’s “failure to apply the correct
law or to provide the reviewing court with sufficient reasoning for determining the roexyzd
analysis has been conducted mandates reversakton 21 F.3d at 1066 (citations omitted).

C. Discussion
1. pain standard

Plaintiff asserts th&LJ erred by failing tgroperly evaluate her testimony about her pain.
Specifically, Plaintiff recognizes that the Abday reject a claimant’s subjective testimony about
pain butmaintains thathe ALJ failed tocomply with the Eleventh Circuit’s “pain standdrdThis
standard, articulated idolt v. Sullivan requires: 1gvidence of an underlying medical condition
and eithem) objective medical evidence confimmg the severity of the alleged pauwr b) that the
objectively determined medical conditican be reasonably expected to give rise to the alleged
pain. Holt, 921 F.2d 1221, 1223 (11th Cir. 1991). As both Plaintiff and the Commissioner

indicate, the applicable regulation governing the evaluation of subjective cotap$a20 C.F.R.
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§ 404.1529 Pursuant to the first step of this ruling and the applicable regulation, the ALJ
determines whether the claimant has a medically determinable impairment thateesoidably

be expected to produce the claimant’s alleged symptoms. SSR 16-3p; 20 C.F.R. 8§ 40Zbi.529.
the second stefhe ALJ evaluates the “intensity and persistence” of the claimant’s syratod
determines the extent to which the symptoms limit the claimant’s ability to performrelatkd
activities The ALJ should consider the following factors: 1) daily activities; 2) looatiuration,
frequency, and intensity of pain or other symptomdagjors that precipitate and aggravate the
symptoms; 4) the type, dosage, effectiveness, and side effects of any medivatindividual
takes or has taken to alleviate pain or other symptoms; 5) treatment, other thaatioredive
individual receive®r has receivetb relieve pain or other symptoms; 6) any measures other than
treatment the individual uses or has used to relieve pain or other syn{ptgmsying flat on his

or her back, standing for 15 to 20 minutes every hour, or sleeping on 3;lzwatd) any other
factors concerning the individual's functional limitations and restrictions oymin or other
symptomsSee20 C.F.R. § 404.1529(c)(1), (c)(Hocial Security Ruling@-3p?

The ALJ's decision shows she followed the regulatory framework in determining
Plaintiffs RFC. Specifically, in evaluating Plaintiff's subjective complaithg, ALJ statd she
“hasconsidered all symptoms and the extent to which these symptoms can reasoaabgpbed
as consistent with thebjective medical evidence and other evidence, based on the requirements

of 20 CFR 416.929..” (R. 24). Although this is standard language, it directly addresses the

1 Social Security Ruling 28p rescinded a previous social security ruling that concerned the
credibility of a claimant.SeeSSR 163p, 82 Fed. Reg. 49,462, 49,463 (Oct. 25, 2017). SSR 16
3p removed the term “credibility” from its subgulatory policy because the Social Security
Administration’s regulations did not use that term. And SSRd@larified that “subjective
sym@om evaluation is not an examination of an individual’s charactdr.”
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Eleventh Circuit’s pain standard; it is not improper on its face if supported by sidgdsaittence.
See Danan v. Colvj8:12cv-7-T-27TGW, 2013 WL 1694856, at *3 (M.D. Fla. Mar. 15, 2013).
Here, the ALJ discussed Plaintiffearing testimonypain questionnaires, medical evidearel
opinion evidenc€R. 24-33. In fact, the ALJ’s deaiion includes a very detailed summary of the
medical evidence, reflecting that the ALJ carefully considepdaintiff's total left knee
arthroplastyin February 2011, her bunionectomy in June 2011, her physical thérepain
management, hemaging reprts, herinjections in her right knee and shouldeerright hallux
toe problemsherasthma and shortness of breath, andrtermittent back pain The ALJ also
discussedhat Plaintiff swanfour days a week in 201 2eported using a cane at time014 and
2015; smoked, hakligh blood pressur@ndobesity;andherpain wasoften weltcontrolled with
medication(R. 24-33.2 In concluding thaPlaintiff's statements about the intensity, persistence
and limiting effects of &rsymptoms and limitations are not entirely consistent with the evidence,
the ALJ provided substantial support. She stated:

The undersigned finds the claimant’s allegéédgations and testimony to

be only partially consistentith the evidence. The medical evidewoes

not establish weakness, fatigue, pain, shortness of breath, anxiety or any

other symptoms of the level and severity that would result in debilitating
limitations. Nor does not medical evidence establish any medication side

2 Plaintiff asserts the ALJ’s statement that she sviaon times a week is not supported by
substantial evidence as she could not fsgbport for that statement in her medical resord
However, as the Commissioner indicates,Raegn Marmgement of Central Floridarogress notes
show that on May 9, 201 Plaintiff reported'going to pool, more exercise now doing well overall”
(R. 441);0n June 6, 201 2eported “going swimming x4 days” (R. 438); July 12, 20&ported
she was “very active this month doing a lot of swimming” (R. 435); and on August 1, 2012
reported “has been atlé rough this monthk very active. Swimming an extra day a wesdsidual
pain, hard to function at work” (R. 432Bimilarly, Plaintiff questions the ALJ’statement that
she rated her pain as é@81she maintains that her treatment records ssteewated her pain as a
4-6. While my review shows that on some days Plaintiff described her pain as highér3hian
agree with the Commissioner afiald substantial support for the ALJ’s assessment of Plaintiff's
subjective pain symptomSeedoc. 18, p.21.



effects that would result in debilitating limitations, and while at hearing,
the claimant reported restrictive side affects [sic] from her medication, as
recently as July 2016 she denied this was an issue (Exhibit T5t6.
claimant does not require use of a brace on the upper or lower extremities,
and while she has reported using a cane at times, ithditde to no
mention of the use of such a device in the medwadence,and the
claimant acknowledged at the hearing that a cane was not prescribed by a
physician. The claimant has not required recurrent inpatient
hospitalizations for physical problems, crisis center visits, recurrent
surgeries, or prolonged physictlerapy. The claimant has regularly
reported that her pain was a3lon a scale of-10, which is far from
debilitating, and at times, she has acknowledged walking and swimming
up to four days a week for exercise, Her gait was mostly reported as
normal,and while she alleged at hearing that he knee would give out daily,
her reports to doctors fail to establsiywhere near this frequen&he

has generally been found to have normal strergiid sensation
throughout her body, and straight leg raise teat® been negative. Her
most frequent treatment has come from the Physicians Associates, and
generally, this has been simply to get refills on medication. Moreover, it
has regularly been stated that her pain and asthjsia] controlled with

her mediation. The claimant’'s activities of daily living are self
restricted, as no treating source has advised the claimant to stay home all
day, lie down during the day, or to restrict activities of daily living in any
manner. Nor has the claimant been adi/tserefrain from performing all
gainful work activity.

(R. 33)2 Like formulatinga claimant’'s RFC, weighing the subjective symptoms is within the
ALJ’s province. To the extent Plaintiff asks me teweigh the evidence or substitute my opinion
for that of the ALJ, | cannotMoore v. Barnhart405 F.3d 1208, 1211 (11th Cir. 2005).tHé

ALJ’s findings are based on the correct legal standards and are suppomibdtantsal evidence,

3 Plaintiff takes issue with the ALJ’s statemeittat her asthma was under control and that she did
not require recurrent inpatient hospitalizationd. find the ALJ's assessment supported by
substantial evidence. The ALJ thoroughly discusadhtiff’'s hospitalizationsn July 2014 and
February 201%or asthma exacerbatioas well as heemergency room visit in January 2015 for
an asthma exacerbatigR. 30-31). While outpatient records documergdtment for asthma and
wheezing,as the Commissionéndicates many of the records sh&aintiff hadno respiratory
distress, minimal to no wheezing, normal respiratory rhythm and effort, amdahdung
examinations.Evenwhenexamination revealed that Plaintiff wateezing(February 25, 2015)
the progress note indicat®laintiff denied shortnessf breath while showering or doing dishes
(R. 712). Seedoc. 18, p.22.
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the Commissioner’s decision must be affirmed even if | would have reached erdiffenclusion.
See Bloodsworth703 F.2d at 1239. In the end, the ALJ’s decision is supported by substantial
evidence.
2. Appeals Council

When she requested Appeals Council reviBlajntiff submittedadditional evidence, a
Physical Medical Source Statement completed by treating doctor (Dr. Byr#a)gust 7, 2017,
over four months after the Alslunfavorable decisianThe Appeals Council found the additional
evidence did not show a reasonable probability that it would change the outcome ofsius deci
and denied reviewPlaintiff asserts the Appeals Council should have granted review because the
additional evidence she submitte@ds new and material, relateo the period at issue, and a
reasonable probabilitgxistedthat the additional evidence would change the outcome of the
hearing decision. Upon consideration, | find the Appeals Council did not err in denyimgfRla
request for review

Title 20 C.F.R. 8 404.970 sets forth the circumstances when the AppeaisilGaill
review the ALJ’s decision. When Plaintiff requested Appeals Council review orl®¥&017, a
revised version of § 404.970, effective on January 17, 2017, was in force. The 2017 version of §
404.970 raised the bar for obtaining Appeals Coumsilew of an ALJ’s unfavorable decision.
The revised regulation adds the requirement of a “reasonable probability'héhadditional
evidence would change the decision. The prior version did not include this requirerhenglalt
the Eleventh Circuitase law imposed a “reasonable possibility” requirement. Under the revised
regulation8 404.970(a)(5), the Appeals Council reviews a case if the claimant proffers “additiona
evidence that is new, material, and relates to the period on or before the date of tigg heari

decision, and there is a reasonable probability that the additional evidence Wwantgk ¢he
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outcome of the decision.” 20 C.F.R. § 970(a)(5) (2017). Evidence is material if “a reasonable
probability exists that the evidence will changedbeinistrative outcome.Hargress v. Comm’r

of Soc. Se¢883 F.3d 1302, 1308 (11th Cir. 2018) (internal citations omitted). New evidence is
chronologically relevant if it “relates to the period on or before the dateediAl J’'s] hearing
decision.” Id.

The new version also requires a showing of good cause for the failure to submit the
additional evidence earlie6ee20 C.F.R. § 404.970(1f). TheAppeals Council’s Notice of Action
advised Plaintiff that shenust“show good cause for why [she] missed informing us about or
submitting the new evidence ear]iebut in denying Plaintiff’'s request for reviethhe Appeals
Councildid not addresw/hether Plaintiff had satisfieithe good cause requiremer8eedoc. 14
2, pp. 12. Rather the Appeals Councidenied review becau#gfound the new evidence did not
show a reasonable probability that it would change the outcome of the décigitthough |
guestion whether Plaintiff had good cause for failing to submit Dr. Eyma’s opie@risr,
following the Eleventh Circuit’s lead Bailey v. Comm’r of Soc. Sekwill limit my consideration

to thenew 8§ 404.970(gp) criteria and will not addre$s404.970(b)’'syood cause requirement

4 Specifically,8 404.970(b) provides:
The Appeals Council will only consider additional evidence under paragraph (a)(5 of thi
section if you show good cause for not informing us about or submitting the evidence as
described in § 404.935 because: (1) Our action misled you; (2) You had a physical, mental,
educational, or linguistidimitation(s) that prevented you from informing us about or
submitting the evidence earlier; or (3) Some other unusual, unexpected, or unavoidable
circumstance beyond your control prevented you from informing us about or submitting the
evidenceearlier. Examples include, but are not limited to: (i) You were seriously ill, and
your illness prevented you from contacting us in person, in writing, or through a friend,
relative, or other person; (ii) There was a death or serious illnessrimymediate famy;
(iif) Important records were destroyed or damaged by fire or other aaidanse; (iv) You
actively and diligently sought evidence from a source and the evidence waseieed or
was received less than 5 business days prior to the hearifd You received a hearing
level decision on the record and the Appeals Council reviewed your decision.
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SeeBailey, 2019 WL 3383638, n.6 (11th Cir. July 26, 2019gaving for another day the
implications of these amendments” and instead applying previous version of mywatre
Appeals Council did not require a good cause showing and the parties did not arthe gbad
cause requirement apgdl or affected the outcome).

Turning to the additional evidence Plaintiff submitted to the Appeals Councilotine
pagePhysical Medical Source Statement by primary care physician, Dr. Racheldaympleted
on August 7, 2017, more than fauonths after the ALJ’s decisipis afill -in-the-blankform. On
the form,Dr. Eymalists Plaintiffs diagnoss as“herniated disc L spine, chronic knee pasnd
her prognosiss “fair;” her symptoms as “knee pain, locking, giving way, instability, chronic back
pain” Dr. Eymaindicates Plaintiffhas daily back/knee pain that is worse with prolorgjadding/
sitting/ and walking pain thatis a 35 out of 10 with medication, and1® out of 10without
medication paralumbar spasms and right krseeelling (R. 7). Dr. Eyma opines that Plaintiff is
limited to 1/2 block of walkingvithout rest or severe pain, and limits her to 15 minutes of sitting,
and15 minutes of standing at one time (R8)7 She additionally opines that Plaintiff canfeit
less than two hours and stand/ walk for less than two oars&8hour workday, and would need
a job where she can shift positions at will from sitting to standing or walking .(RVBgn asked
“What is the earliest date that tlescribed symptonend limitationsn this questionnaire apply,”
Dr. Eyma indicates “several years (at least since 2011)” (R. Abhough the top of the form
directs the physician to “Attaatelevant treatment notes, radiologist reports, laboratory and test

resultsas appopriate,” Dr. Eyma did not attach anything (R. 7).

s In the Joint Memorandum of Law filed with this Court, neither Plaintiff nor the Cgsiarier
cite to the newer version of § 404.970, nor recognize thatdguirements are more cumbersome
than the previous versiond both parties cite cases similar to this casepptying the
previous version of the regulation.
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In denyingPlaintiff's request for review, the Appeals Council “found no reason under our
rules to review the Administrative Law Judge’s decisiandexplained

You submitted the Medical Sourc&tatement from Rachel Eyma, M.D. dated

August 7, 2017 but relating back to “at least 2011” (4 pages). We find this evidence

does not show a reasonable probability that it would change the outcome of the

decision. We did not consider and exhibit this euck.
(R.1-2). Where as herethe Appeals Council did not consider and exhibit the additional evidence
and denid review, its decision is subject to judicial revieWashington v. Comm’r of Soc. Sec.
806 F.3d 1317, 1321 (11th Cir. 201%)ederal courts must revieste novahe Appeals Council’s
decisionas to whether the additional evidence meets the new, material, and chronologically
relevant standardld. If the Appeals Council erroneously refused to consider nsulynitted
evidence, it committed legal error and remand is appropridte.

Plaintiff asserts that Dr. Eyma’s opin®arematerial as she is a treating souaoelcalls
her report “highly probative{doc. 18, p.29 However, he symptoms and diagnosg@erniated
disc and chronic knee paian Dr. Eyma’s Physical Medical Source Statement are the same ones
the ALJ already considered in the record. And the clinical findings (paralumbarsspad knee
swelling) andhepain severity obr. Eyma’sform match the clinical findings and pain ratings in
the recordanddiscussedyy the ALJ In fact, the ALJconsidered and discuss#te treatment
records from Physicians Associates and Dr. Eyma (presumably the samwds nepon which Dr.
Eyma based hepost-decision opinions) Shealso considered and assigned little weight to a
previous opinion from Dr. Eyma that Plaintiff is unable to woflhe ALJfound Dr. Eyma’s
previous opinioracked detail and was not stated in functional tetag nore importantly, she
explained thatthe records from Physician Associates often note few positive objectivadsdi

that would support a more steictive RFC than that assessed herein.” &t@ained,“those
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treatment notes frequently state the claimant is ‘doing well,” and her pain islEzhtwith
medication” (R. 33). Simply put, Dr. Eyma’s routine office notes and those of other treating
saurces document the symptoms, diagnoses, and clinical finlilstgd on the new fornbut do
not support Dr. Eyma’s sevefenctional limitations. As already noted, the forairectedDr.
Eymato attach supporting evidence for her opinidng,she did not.EvenPlaintiff recognized,
“[t]he record reflects that Plaintiff has been treating with Dr. Eyma since at lédst 2and[ ]
begantreating at Dr. Eyma’s practice, Physicians Assocjgigsr to June of 2012{doc. 18,
p.28). Thus, it isunclearwhy Dr. Eymaopines that Plaintiff's limitations began “at least since
2011" (R. 7)°

Citing Washingtonsupra Plaintiff maintains that faced with new opinion evidence the
Appeals Council erred by concludingnais not materiaMashington806 F.3d at 1321 (doc. 18,
p.28) But the evidence the Eleventh Circuit found new and materi&kishingtordiffers from

theadditionalevidence Plaintiff presented in this case.Washingtonthe previous/ersion of §

¢ Faced with similar situations where claimants presgbnéw opinion evidence to the Appeals
Council, other courts have recently noted that “there is no requirement in the regutatians
direct correspondence between[AhJ’s] RFC and a specific medical opinion on the functional
capacity in question.Collins v. Berryhil] 5:17cv-249-MJF; 2019 WL 1434584, *16 (N.D. Fla.
March 29, 2019) (affirming Appeals Council’s denial of review after it receivediadalitMental
Impairment Questionnaire, concluding it did not show a reasonable probability @fircipaine
outcome of the decision)See also Hargress, sup(inding new physical capacities form not
material evidenceherethere was no reasonable possibility that the new evidence would change
the administrative result because it was inconsistent with meéicards);Azad v. Comm’r of
Soc. Se¢6:18¢v-195-0rl-28DCI,2018 WL 7199491 (M.D. Fla. Dec. 20, 2018) (finding Appeals
Council did not err in denying review where new medical source statement dghowta
reasonable probability of changing the outcome of the ALJ’s decisionjlangress the court
noted that the physical capacities form completed by the treating doctor in 20Haddiat the
claimant’s limitations dated back to 2013, but nothing in the form or any other documckcated
the treating doctoiwho had only treated claimant since 20l&clooked at the claimant’s past
medical recordsHargress at 1310.
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404.970was in force andhe Eleventh Circuitoncluded the Appeals Council erred idenying
review becaustheadditionalopinions from Dr. Wilson constituted new, noncumulative evidence
not previously in the record. hE Washingtorcourtexplained thabr. Wilson’sopinions were not
cumulative because “there is no other evidence in the record addressing the combuoteaf eff
Mr. Washington’s cognitive limitations and hallucinations, which Dr. Wilson explataesed an
extreme degree of limitation in his socialdrdctions, sustaining concentration, and persistence.”
Id. at n.6. Thus,Dr. Wilson’s opinions establishedreasonable possibility thétashington had
an impairment that met or equaled listing 12.0¥Vashington at 1321. Interestingly,in
Washington the claimanthad provided additional evidence frobr. Tulao, anothertreating
physician togbut both the district court and the Eleventh Circuit affirmed the Appeals Csuncil
finding that Dr. Tulao’s opinions were not materidhe districtcourt had noted that Dr. Tulao’s
opinions did not refer to any new medical findings or diagnoses. And the Eleventh fomoit
that the portion of Dr. Tulao'guestionnaire listingygnptoms and medicationgas cumulative as
it was evidence already in the recoethd the remaining information in the questionnaire was
immaterial as it maée no specific findings or diagnoses.

While | find Plaintiff’'s additional evidence is new, as it did not exist at the time of the
ALJ’s decision | find the Appeals Council did not err in concludithgit the additional evidence
from Dr. Eymadoes not show a reasonable probability of changing the outcome of the ALJ’s
decisionanddid not err in declining to consider iSee generallgorter v. Comm’r of Soc. Sec
773 Fed. App’x. 1070, 107@1th Cir. May 16, 2019) (declining to follow the explicitly limited
holding inWashingtorand finding Appeals Council did not err in refusing to consider additional
evidence)Boylan v. Comm’r of Soc. Seé:18¢v-889-Orl-DCI, 2019 WL 3413524 (M.D. Fla.

July 29, 2019) (finding Appeals Council did not err in concluding that new opinion evidence from
13



treating physicians had no reasonalgsgibilityof changing administrative resyl§ollins, supra,
at *16 (finding newly submitted questionnaire completed nine months after ALJaohedid not
indicate whether doctor completing questionnaire based his opinions sokgessments prior
to ALJ’s decision or on assessments of conditions Attdis decisionand noting that doctor did
not provide additional supporting treatment notes, test results or otherwise supporti@asclus
even though form provided opportunity for him to do 8@xker v. Berryhil] 4:18€v-00210JEO,
2019 WL 2928841 (N.D. Ala. July 8, 2019) (finding Appeals Council did not err in concluding
new physical capacity evaluatidorm from treating physicianvas notmaterial evidencevith
reasonable probability of changing administrative relsettause opinions marked on the form
were not supported by physician’s treatmeotiedated nineteen months earlier than evaluation)
See contr&keene v. Comm’r of Soc. Sg2:17€v-586+tM-38CM, 2019 WL 317441 (M.D. Fla.
Jan. 7, 2019) (finding Appeals Council erred@nying review as there was reasonable probability
that new evidence would change ALJ’s decisidrere new evidence wasychiatrist'sreatment
notes and status report that included an additional diagnosis of schizophatAib) had not had
opportunity to consider and the record before the ALJ had not included any psychiaiijst
D. Conclusion
For the reasons statatlove, it is ORDERED:
(1) The ALJ’s decision is AFFIRMED; and
(2) The Clerk of Court is directed to enter judgment for Defendant and close the
case.

DONE and ORDERED in Tampa, Florida 8eptember 42019.
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