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UNITED STATES DISTRICT COURT

M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

STEPHANIE A. WHEELOCK,
Plaintiff ,
V. Case No: 6:18cv-894-Orl -LRH

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

MEMORANDUM OF DECISI ON

=

Stephanie A. Wheelock (Claimant) appeals the Commissioner of Sociatit§gec
(Commissioner) final decision denying her applications for disability benef@®c. 1). The
Claimantraises three assignments of error challenging the Commissibin&rdecision andased
on those assignments of error, requests that the matter be reversed amdiedhor an award of
benefitsor, alternatively, for further proceedings that must be compieitdih 120 days (Doc.
15 at 1518, 2125, 2831). The Commissioner arguéait the Administrative Law Judge (ALJ)
committed no legal error and that her decision is supported by substantial evidést@ald be
affirmed. (d. at 1821, 2528, 3033). Upon review of the record, the Court finds that the
Commissioner’s final decision is due toREVERSED andREMANDED for further proceedingg.
l. Procedural History

This case stems from the Claimant’'s applications for disability inseréenefits and

supplemental security income, which she filedSeptember 1009 (Doc. 115 at211).1 The

1 The administrative record ordinarily contains bates numtreesach page of the recorg.
Thatis notthe case here. Therefore, when citing to the administrative, réeCourt will cite to
the docket entry and the relevant pagéhkin thatentry.
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Claimant alleged a disability onset datelafy 2, 2005 (Id. at 2, 4.

The Claimant’s applications were denied on initial review and on recoasaer The
matter then proceeded to a hearing before an ADbc. 112 at 2958). On Jun€l0, 2011, the
ALJ entered a decision finding that the Claimaas not disabled between her alleged onset ¢
July 2, 2005, and the date of the ALJ's decisidid. at1122). The Claimant requested revig
of the ALJ’s decision, but the Appeals Council denied her requéstat(24).

OnNovember 21, 2011, the Claimant appealed the Commissioner’s final decisios
Court. Wheelock v. Comm’r of Soc. Sé€case No. 6:1-tv-1862JA-GJK, Doc. 1 (M.D. Fla. Nov.
21, 2011). On July 20, 2012prior to the matter being fully briefed, the Commissioner filed
unopposed motionto reverse and remand the case for the following reasons:

The [Administrative Law Judge (the “ALJ")] will offer Plaintiff a hearing; ayed

the administrative record; obtaa medical expert to determine the nature and

severity of Plaintiff's physical impairmenand further evaluate the [Residual

Functional Capacity] with specific references to evidence in support. Klthe

rejects opinions from treating/examining sourd¢les rationale will be rooted in the

case record with specific evidentiary support. The ALJ will furthedieate

Plaintiff’'s mental impairment and establish specific waelated limitations. The

ALJ will obtain the assistance of a vocational expettatermine the erosion of the

occupational base and the ALJ will issue a new decision.

Id. at Doc. 20. The Court granted the motion and remanded the case to the Commitss
conduct further proceedings as set forth above. (Dod114t 2425).

Onremandthe Appeals Councilenteredan order vacatingthe Commissioner’s finalul¢
and remanded the case to the ALJ for further proceedirigsat 3332). Thereafter, thALJ held
a hearing, at which the Claimant and hercounselappeared. (Db@at#872). Following the
hearing, the ALJ sent medical interrogatories to Dr. John Kwock, a bedified! orthopaedic

surgeon, asking him to determine whether the Claimant met Listing 1@glc. {118 at 4851).

Dr. Kwock responded to the integatories and provided a functional capacity assessni&htat

late,
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53-61). The ALJthenheld a supplemental hearing so the Claimant could @®amine Dr.
Kwock. (Doc. 1110 at 3345).

On March 2, 2016, the ALJ entered a decision finding that the Clamweasnot disableg
between heralleged onsetdate, July 2, 2005, and the date ofthe ALJ's deddi@n522). This
decision ultimately became the Commissioner’s final decision.

On May 20, 2016, the Claimant appealed the Commissioner’s final decision t@tiris
Wheelock v. Comm’r of Soc. SeCase No. 6:1-8v-860-RBD-KRS, Doc. 1 (M.D. Fla. May 2Q
2016). On appeal, the Claimant argued that the ALJ erred by: 1) failing to state the visaaghog
Dr. Charles E. Kollmer’'s opinigr2) assigning no weight to Dr. James K. Shea’s opinions; a

finding that the Claimant’s testimony concerning her limitations was rntoebrcredible. Id. at

C

)
nd 3)

Doc. 12 at 1720, 2427,32-33. Baed on these arguments and the history of the case, the Claimant

requested that the case be reversed and remanded for an award of beldefas. 3738.
Alternatively, the Claimant requested that the Court place a time limit o@dh@mnissioner tg
compkte administrative proceedings on remaidl. at 38.

On June 28, 2016, United States Magistrate Judge Karla R. Spaisdineda report
agreeing with each of the Claimant’s assignments of efiidac. 1121 at 5369 (Report)). Judge
Spauldingejectedhe Claimant’s request that the casedmandedor an award of benefits bt
insteadsuggestd that the Courtcould require, among other thingshat the administrative
proceedings be completed within a specific period of timd. af 6768). Neitheparty objected
to the Report. Therefore,on July 31, 2017, United States District Judge Roydh &atered ar
order adopting the Report, reversing and remanding the case for further proceedingsjuiring
the Commissioner to complete the admintsteaproceedings within 120 days from the date of,

order (Id. at 5052).
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Onremand, the Appeals Council enteredan order vacating the Commissioneisdisiah

and remanded the case to the ALJ for further proceedings consistent v@ithutts ader. (d. at

73). Thereafterthe ALJ held a hearing at which the Claimant and her sellappeared. (Dog.

11-20 at 3652). On February 13, 2018, the Aedtered a decision finding that the Claimaas
not disabled between her alleged onset date, July 2, 2005, and the date of the ALJ's.d€dis

at 517). This decision ultimately became the Commissioner’s final decision.

On June 8, 2018, the Claimant appealed the Commissidiirealsdecision to this Court.

Wheelock v. Comm’r of Soc. Se€ase No. 6:18v-894-LRH, Doc. 1 (M.D. Fla. June 8, 2019
The caséas been fully briefed ansinow ripe for review.
Il. The ALJ’s Decision

The ALJ found that the Claimant suffered from the following severe immesuts:
degenerative disc diseasgrpal tunnel syndrome; a history of endometriosis; and an an
related disrder (Doc. 1120 at #8). The ALJ determined that none of the forego
impairments, individually or in combination, met or medically equaled any listediiment. Id.
at 810).

The ALJ proceededto find that the Claimant has the residual functiormadiga{RFC) to
performlight work as defined in 20 C.F.R. § 404.158)7/nd 8416.967b)? with the following
additionalimitations:

[T]he claimantcanotclimb orcrawl. The claiamtcan occasionally stoop, crouch,

2 Light workis defined as “lifting no more than 20 pounds ttree with frequent lifting or
carrying of objects weighing up to 10 pounds. Even though the weight lifted may be very
jobis in this category when it requires a good deal of walking or standing, or wimemlte s sitting
most of the time wittsome pushing and pulling of arm or leg controls. To be considered cé
of performing a full or wide range dight work, you must have the ability to do substantially all
these activities.”20 C.F.R. 88 404.1567(b), 416.967(b).
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kneelandreach, and frequently handle andfinger. The claimantis limitexple,si
routine tasks, without quotas or higheed productian

(Id.at10Q. Basedonthis RFC, the ALJ found thatthe Claimant aoatiperform herpast relevant
work. (d.at19. Howeverthe ALJdidfind that the Claimant could perform other work in t
national economy, includingffice helper, mail clerk, and router(ld. at 1617). In light of these
findings, the ALJ concluded thihe Claimantvas not disabled between her alleged onset date
2, 2005, and the date of the ALJ’s decisiéebruary 132018. [d. at 1718).
II. Standard of Review

The scope of the Court'sreview is limited to determiningwhether the Conomasap plied
the correct legal standards and whether the Commissioner’s findingstodre supported b
substantial evidenceWinschelv. Comm’r of Soc. Sg&31 F.3d 1176,1178 (11th Cir. 2011). T|
Commissioner’s findings of fact are conclusive if they are supported by suaktaidience, 42
U.S.C. 8§ 405(g), which is defined as “more than a scintilla and is slestarg evidence as
reasonable person would accept as adequate to support a conclisais’v. Callahan125 F.3d
1436, 1440 (11th Cir. 1997). The Court must view the evidence as a whole, takingcmiiote
evidence favorable as well as unfavorable to the Commissioner'satecigien detenining
whether the decision is supported by substantial evidefoete v. Chater67 F.3d 1553, 156(
(11th Cir. 1995). The Court may not reweigh evidence or substitute its judgmematfof the
Commissioner, and, even if the evidence preponderates against the Commisdeeision, the
reviewing court must affirm it if the decision is supported by substantial eedéioodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983).
IV.  Analysis

The Claimantaisesthreeassignments of error: 1) the AEkdiledto mention or weigh Dr.

John Meyersopinion; 2) the ALJ erred byassigning no weight toertain portions oDr. Shea’s

he
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opinions; and 3) the ALJ erred by finding that the Claimant’s testimony concerning hatidins
was not entirely credible (Doc. 15 at 1518, 2125, 2830). The Court will address eac
assignment of error in turn.

A. The Opinion Evidence

The Claimant’s firsand second assignments of error deal with the ALJ’s considerati
lack thereof, of treating source opinions. The Court findgitistassignmenof errormeritorious,
while the second assignment of error is only partdysuasive

The ALJ is tasked with assessing a claimant’s RFC and ability to perfeitmepevant work.
Phillips v. Barnhart357 F.3d 1232, 1238 (11th Cir. 2004). The RFC “is an assessment,

upon all of the relevant evidence, of a claimant’'s remaining alditglo work despite his

DN, Or

based

impairments.” Lewis 125 F.3d at 1440. In determining a claimant's RFC, the ALJ must consider

all relevant evidence, including the medical opinions of treating, examining anexaomning
medical sources, as well as the opiniefither sources.See20 C.F.R. & 404.1545(a)@3)
416.945(a)(3)see alsdrosario v. Comm’r of Soc. Se490 F. App’x 192, 194 (11th Cir. 2012).
The ALJ must consider a number of factors in determining how much weight to give
medicalopinion, including: 1) whether the physician has examined the claimant; 2) thk, |
nature, and extent of the physician’s relationship with the claimant; 3h¢ukcal evidence ant
explanation supporting the physician’s opinion; 4) how consistent the physician’s opinion
the record as a whole; and 5) the physician’s specialization. 20 C§4R48.527(c)416.927(c)
A treating physician’s opinion must be given controlling weight, unless good caalnsmis
to the contrary. 20 C.F.R.88404.1527(c)(2)416.927(c)(2)(giving controlling weight to the
treating physician’s opinion unless it is inconsistent with other substantial eg)gdfnschel631

F.3d at 1179. There is good cause to assign a treating physician’s opinithratessntrolling
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weight wrere: 1) the treating physician’s opinion is not bolstered by the evidence; 2) theceV
supports a contrary finding; or 3) the treating physician’s opinion is conclusory osisteor with

the physician’s own medical record8Vinschel 631 F.3d at 149.

The ALJ must state the weight assigned to each medical opinion, and axtibele¢asons

iden

supporting the weight assignedd. The failure to state the weight with particularity or articulate

the reasons in support of the assigned weight prohibits the Court from determir@atigewthe
ALJ’s ultimate decision is rational and supported by substantial evidddce.
1. Dr. Meyers

The Claimant contends that the ALJ faileddiscussand weigh Dr. Meyers opinion

concerning the number of dayse Claimantvould be absent from work due to her impairments.

(Doc. 15 at17-18). The ClaimansubmitsthatDr. Meyers’opinion—which was not included of

accounted for in the ALJ's RFC determinatieisupports her claim of disability. Id; at 18).
Therefore, the Claimant argues that the ALJ failed to apply the correctdegedards and mad
findings that were not supported by substantial evidenlz). (

The Commissioneconcedeshat the ALJ erred by neither discussimgr weighing Dr.
Meyers’ opinon. (Id.). The Commissionghowevercontends that the error is harndégcause
the ALJ weighed Dr. Meyers’ opinion lmerMarch 2, 2016 decision and, since the Claimant
not challenge the weight assigned to Dr. Meyers’ opinion in the previouslapgpeALJ was nof

obligated to reconsider amdweigh Dr. Meyers’ opinionn her recent decision(ld. at 1819).

did

Further the Commissioner argues that the Court may consider the ALJ's previousg$indi

concerning Dr. Meyers’ opiniowithout substitutig its judgment for that of the Commissiongr.

(Id. at 1920 (citingHall v. Comm’r of Soc. Sec 48 F. App’'x 456, 4684 (6th Cir. 2005)King V.

Colvin, Case No. 3:14v-460J-34JBT, 2015 WL5755913 at *2 (M.D. Fla. Sept. 29, 2015))




Focusing on the March 2, 2016 decisittre Commissioner argues that the ALJ articulated g
causesupported by substantevidenceto assign Dr. Meyers’ opinion little weight.Id(at 19
21).

The CourtdisagreesThe Claimanttreated with Dr. Meyeen OBGYNforendometriosis
and other issuesn several occasiotisroughout the relevant periodDocs. 117 at 3138; 1118
at4546). On July 20, 2015, Dr. Meyers’ opined that the Claimant would miss at leastytsvof ¢

work per month due tber gynecological impairments(Doc. 118 at41).

ood

The ALJconsideedDr. Meyers’ opinion in her March 2, 2016 decision and articulated

several reasons for assigning the opinion little weighdoc( 1210 at 1415, 20. The Courn
reversed and remanded thatéionforeasons unrelatedto the ALJ’s consideration of Dr. Mey
opinion, and, on remand, the Appeals Coueailered an order vacating the Commissioner’s M{
2,2016 decision and remandedthe case to the ALSddher proceedings consistavith the order
of the court.” (Doc. 121 at50-69, 73). On remand, the ALJ held a hearing acdepted
additional medical evideneenone from Dr. Meyersinto the record. (Dox11-20 at3052; 11
25 at 249). Thereafter, the ALJ entered her decision, which is the subject of thiglappeher
decision, the ALJ does not mention Dr. Meyers’ opinion, does not weigh Dr. Meyers’rg@ndb
does not adopt her prior findingencernindr. Meyers’ opinion. (SeeDoc. 11-20 at 518).

Dr. Meyers wasa treating physician and offered an opinion concerning the Claim
functionalimitations. Therefore, asthe Claimantargues and the Commissioner esnibedALJ
should have discussed and weighed Dr. Méyarsmion. Winschel631 F.3d at1179The ALJ
did not, and her failure to do so is errdd.

Further, he ALJ’s failure to consider and weigh Dr. Meyers’ opinion is not harmless g

The Commissioner’s argumetat the contrary overlooks the fact thag Iprior decision- which
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discussed and weighed Dr. Meyers’ opiniemas rendered a legal nullity when it was vacated
the Appeals Council and the matter was remand to the ALJ for further proceedingsect msth
the Court’s July 31, 2017 ordeAtkins v. Comm’r of Soc. SeAdmin, 596 F. App’x 864, 868
(11th Cir. 2015) (citations omitted3ee King 2015 WL 5755913, at *2 (recognizing that t
Commissioner’s prior decision became a legal nullity after rem&od)al Security Administratior
Programs Operations Manual Syst&t®M, GN 03106.036(A) (“[A district] courtorder vacatir
the [Commissioner’s] prior decision and remanding the case to the Commissiidgethe prior
decision .. . and thus returns ttese to the status of a claim ‘pending’ before the [Social Seq
Administration].”)3 As a result, the Courtis not persuaded that the ALJ’s error can be gu
relying on findings made in legally void decision.

While the Court is aware thdite Commissioner has cited two caséfall andKing —that
supporta contrary finding, the Courtdeclinesto follow those aages particular situation First,
neither of the casesone of which was decidedin another cireugbindingon the Cart. Second,
the unique circumstances of this case demand a different result. &plggitiuring the last
remand, the ALJ held another hearing and accepted additional medical evittertbe irecord.

(Docs. 1120 at3052;1125at249). While noneof the additional evidencewas from Dr. Meye

it is entirely possible that the new evidence could alter the weightltigoeviously assigned tp

Dr. Meyers’ opinion. Since the ALJ did not discuss or weigh Dr. Meyers’ opinion in her 1
recentdecisio, there is no way for the Court to know precisely how the new evidence would i

the ALJ’s consideration of Dr. Meyers’ opinion. Nevertheldss @ommissioner essentially ag

3 The Social Seaity Administration has promulgated the POMS as “publicly availa
operating instructions for processing Social Security claiml§&dsh. State Dep’t of Soc. & Heal
Servs. v. Guardianship Estate of Keffele37 U.S. 371, 385 (2003).
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the Court to assunthatthe ALJ would reach the same concludiomnthe ame reasons, despite the

new evidence. The Court will not make such assumptesyecially where the prior decision Has

been rendered a legal nullity and additional evidence was taken on rerithedefore, the Court

finds the ALJ'sfailure to discuss ahweigh Dr. Meyers’ opinion is not harmless error

2. Dr. Shea

The Claimantargues thatthe ALJ failed to articulate good cause for rejecting pertens
of Dr. Shea’s opiniorbut she only provides one example of alleged efrthie weight the ALJ
assigned to Dr. Shea’s opinion that the Claimant would miss more thardtéysef work per
month. (Doc.15 at2324). In addition, the Claimant argues that the ALJ erred by rglgmthe

opinion of a norexamining physiciar Dr. Kwock —in assigning little weight to Dr. Shea’s opinio

=

(Id. at 2425). Based on these arguments, @laimant argues that the ALJ failed to apply the

correct legal standards and made findings tha¢wet supported by substantial evidenckl. 4t
25).

In response, the Commissioner argues that the ALJ prowviaatple reasons foi
discountingDr. Shea’s opinion concerning the number of days the Claimant would be abse
work per monthand that ach reason the ALJ gave supports her determinatfteh at 27). As for
Claimant’s argument concerning Dr. Kwqdke Commissioner argues that Dr. Kwock’s opin
was only one of many pieces of evidence the ALJ relied on in weighing Dr. Sheatspml the
ALJ did not err by relyingn Dr. Kwock’s opinion (Id.). The Commissionehereforeargues
that the ALJ gave good reasons, supported by substantial evidence, to dlesigmilight to Dr.

Shea’s opinions.(Id. at 26)4

4 The Commissioner also addresses other portions of the ALJ’'s reasoningetdinge
specific aspects of Dr. Shea’s opinionsSeéDoc. 15 at 2&28). However, the Claimant has n
challenged the ALJ’s handling of the other aspects of Dr. Shea’s opamansience, has waive

-10 -
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The Claimantreated with Dr. Shea, a pain management specialist, on multiple occ
throughoutthe relevantperiod SéeDocs.11-9at1022;11-17 at2276;11-18 at 320, 2328; 11

19 at 326). On April 29, 2011, Dr. Shea completeglaysical RFC assessmeniDoc. 119 at

24-26). In it, Dr. Shea opingcamong other thingshat the Claimant can: occasionally lift/cary

10 pounds; sit for three hours in an eiblour workday; stand/walk for two hours in an eigbtr
workday; occasionally climb and balane@dnever stoop, crouch, kneel, or crawld. at 2425).
In addition, Dr. Shea opined that the Claimant’s ability to reach, handle, angplis limited,
and she should avoid heights, moving machinery, temperature differences, huanidityoration.
(Id. at 2526).

On July 20, 2015, Dr. Shea completed a seqinysical RFC assessment. (Doc-18lat
33-35). Init, Dr. Shea opine@mong other thingshat the Claimant camccasionally lift/carry
five pounds sit for o hours in an eighhour workday; stand/walk for two hoursin an eigbtir
workday; occasionally balance; and never stoop, crouch, kneel, or crédvliat 33-34). In
addition, Dr. Shea opined that the Claimant’s ability to reach, handle, and pusHiputeid, she

should avoid heights, moving machinery, temperature differences, humidityipaation, ander

ASioNs

“significantly increased back paiw'ouldcause herto missore than three days of work per month.

(Id. at 3536).

In her decision, the ALJ discusses Dr. Shegmions extensively, addressing each of

limitations individually. (Doc. 1120 at 1015). Relevant here, the ALJ stated the following with

respectto Dr. Shea’s opinion concerning the Claimant’'s absenteeism:

any arguments concerning the sang&eeCrawford v. Comm’r of Soc. Se863 F.3d 1155, 116]
(11th Cir. 2004) (refusing to consider an argument that the claimant failedeédedore the distric
court).

-11 -
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In his 2015 assessment Dr. Shea alsodthiat the claimant would experience[ ]
periods with increased symptomology and that this would likely result in the
claimant being absent from work more than three days per month. The claimant
reported activities of daily living reveal that she tramtgpat least one son to and
from school and gets fast food, 5 days a week. The undersigned finds that the
performance of these duties are not hampered or interrupted by her alleged
symptomology and refute Dr. Shea’s conclusion. As such, this limitdti®npt

given any weight.

(Id. at 1:x12). In addition to several other reasons articulateluerdecision, the ALJ alscelied
on the opinion of Dr. Kwock, concluding that his “overall opinion certainly refutes tharitypaf
limits assessed by Dr. Sheaiweh are atissue.” Iq. at 1314).

The Claimant firsargles that the ALhas not articulated good causessign naveight to

Dr. Shea’'sibsenteeismopinion® Specifically, the Claimantargues thatdrivingher son to and from

school and ordering faktod five days a week is not good cause to reject Dr. Slabassnteeisn)

opinion. The Court agreesThe activities the ALJ points to do not equate to working a full

job. Consequently, the Claimant’s ability to perform sactivitiesdoes not undermine Dr. Shea’s

opinion, because the Claimant may be able to perform those limited activities e siiiable tg

ime

work an eighthour workday® Therefore, the Court finds the ALJ has not stated good cause for

assigning Dr. Shea&bsenteeismapinion no weight.

5 The Claimant more broagllargues that the ALJ “failed to articulate good cause|
rejecting certain portions of [Dr. Shea’s] opinion[s].” (Doc.15at23). Hewehe only example
the Claimant provided in support of that argument concerns Dr. Shieseateeisrapinion. See

for

id. at 2325). The Court willtherefordimit its review to that argument. As for the weight the

ALJ assigned to the other portions of Dr. Shea’s opinions, the Claimant ftltaises specifi¢
arguments challenging those determinations resultgvenaer of those argumentsSeeGombash

v. Comm’r of Soc. Se&66 F. App’x 857, 858 n.1 (11th Cir. 2014) (stating that the issue wals not

properly presented on appeal where claimant provided no supporting argument)

6 The Commissioner contends that the] considered much more than the Claimant's

ability to take her son to and from school and get fast food five days a week wlybing Dr.

Shea’s absenteeism opinion. (Doc. 15 at27). Specifically, the Cesiongs claims that the ALJ

also relied on evidence that the Claimant cleaned dishes, folded laundry, madeshrealched
television, and sometimes went shopping, as well as the absence of amyneatatreatment

-12 -




The Claimant next argues that tihd.J again (and despite the Court’s prior ord
“essentially relied” on Dr. Kwock’s opinion to reject Dr. Shea’s opiniam$ & dong so, erred

since Dr. Kwock’s opinion cannot be good cause to reject Dr. Shea’sityesmturce opinions

(Doc. 15 at 2425). The Court disagreesThe opinion of a no/@xamining physician is generally

entitled to little weight andf it contradictsatreating physician’s opinion; tamotbegood cause
for assigning that treating physician’s opinion little weightambv. Bowen847 F.2d 698, 703
(11th Cir. 198). In this case, the ALJ did netas the Claimamgeems tasuggest exclusively
rely on Dr. Kwock’s opinion to assign Dr. Shea’s opinions little weight. ebstDr. Kwock’s
opinion was only one of the marngasons the ALJ articulated in support of the wesletassigneq
to Dr. Shea’s various opinions concerning Claimant’s functional limitatiqpsc. 13220 at11-
15). Indeed, the ALJ did not mention Dr. Kwock’s opinion when considering many of thecsy
limitations contained in Dr. Shea’s opinionfid.). Consequently, this is not a situation where
ALJ relied solely on a neexamining physician’s opinion to assign little weight to a trea
physician’s opinion. Therefore, the Court rejects thear@ant’'s second argument.

B. Credibility

The Claimant argues that since the ALJ erred in weighing\Dagers’ and Shea’s opinion

the ALJ’s credibility determination i® turn not supported by substantial evidend®oc. 15 at

records indicating that the Claimant’s performance of the forgguitivities wee hampered by
“episodes of increased symptomatologyld.). The ALJ, however, did not rely on the forego
evidence. Instead, the ALJ's decision clearly reveals thatshe relied soleé/@aimant’s ability
to take her son to and from school aret gast food five days a week to assign Dr. She
absenteeisrmapinion no weight. (Doc. 220 at 1112). As such, the Commissioner’'s argum
amounts to impropgvost hocrationalization, which the Court may not rely on in determin
whether the ALJ’s decision is supported by substantial evideSee, e.gDempseyv. Comm’ g
Soc. Se¢454 F. App’x 729, 733 (11th Cir. 2011) (A court will not affirm based on a pos
rationale that “might have supported the ALJ’s conclusion.”) (qué@wgns v. Hecklei748 F.2d
1511, 1516 (11th Cir. 1984)).
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26-27). Inresponse, the Commissioner notes thatthe Claimantdoes notchallenge any ofth
stated reasons for findirtige Claimant'sestimony not entirely credible(ld. at27). Further, thq
Commissioner maintains thidte ALJ did not commit any error thi respect to Drs. Meyers’ an
Shea’s opinions that requeeeversal (Id.). As a result, the Commissioner argues that
Claimant’s credibility argumenrtwhich ispredicated on the success of her first two assignmer
error —must fail. (d.).

A claimant may establish “disability through his own testimony of pain or other subjg

e ALJ

the

its of

bctive

symptoms.” Dyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2005). A claimant seeking to

establish disability through his or her own testimony must show:

(1) evidene of an underlying medical condition; and (2) either (a)

objective medical evidence confirming the severity of the alleged

pain; or (b) that the objectively determined medical condition can

reasonably be expected to give rise to the claimed pain.
Wilson v Barnhart 284 F.3d 1219, 1225 (11th Cir. 2002). If the ALJ determines that the clg
has a medically determinable impairment that could reasonably produdaithant’s alleged pain
or other symptoms, the ALJ must then evaluate the extent to widchtensity and persistence
those symptoms limit the claimant’s ability to work. 20 C.F.R. 88 404.1529(4)(6)929(c)(1).
In doing so, the ALJ considers a variety of evidence, including the claimantgs/histe medical
records and laboratory findings, the claimant’s statements, medicaksopirdons, and othe
evidence of how the pain affects the claimant’'s daily activities and alilityork. Id. at 88
404.1529(c)(2)X3), 416.929(c)(1(3). “If the ALJ decides notto credit a claimant’s testimony
to her pain, he must articulate explicit and adequate reasons for doingesoté 67 F.3d at 1561
62. The Court will not disturb a clearly articulatecedibility finding that is supported by

substantial evidenceld. at 1562.

The Claimantioes notchallenge any of the speaifiasons articulated by the ALJ in supp

-14 -
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of her credibility determination and, consequently, has waived any such chall&Sgesrawford
363 F.3d at 1161.The Claimant, nevertheless, contends that the ALJ’s credibility determina
not supported by substantalidenceadue to the ALJ’s erroneous handling of Dr. Meyers’ and
Shea’s opinions (Doc. 15 at 26). The Commissioner’s only defense to thiguanent is that the
ALJ properly considered and weighed Drs. Meyers’ and Shea’s opinitshsat 27). The Court,
however, has found to the contraree suprap. 613. As discussed above, the ALJ considé
among other things, medical source opiniomken evaluatgthe credibility of the Claimant’y
testimony concerning the intensity and persistence of his symptoms. 20%8HB.64.1529(c)(1)
(3), 416.929(c)(2)3). Hence, it follows that if the ALJ erred in weighing the medicalc
opinions that error will more than likely impact the ALJ’s credibility determinatiofherefore,
given theALJ'’s error in considering and weighing Drs. Meyers’ and Shea’s opinions, thé
finds the ALJ’s credibility determination ikewisenot supported by sutastial evidence.

C. Remedy.

lion is

Dr.

IS,

Cour

The Claimanhotes thatt has been more than nine years since she applied for benefits and

this matter has been remandmdthe Courtwice, and yet the Commissioner hagainfailed to
iIssue a decision that complies with the legal standards and is supported tayailes/idence,
(Doc. 15 at 3681). Forthese reasons, the Claimant contends that she has suffered an infilis
requests that the caBereversed and remaed for an award of benefityld.). Alternatively, the
Claimant requests that the case be reversed and remé&ordidther proceedingsaand the
Commissioner be given 120 days to completséproceedings. 1¢. at31).

The Commissionerontends that the Claimant has not suffered an injustich thathe

case should be remanded for an award of benefits.af 3:32). Further, the Commissiong

objects to the Claimant's alternative request to require the administpaticeedings to be
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completed in 120 days, arguingthatthe United States Supreme Courtand the Eleventbdirc
of Appeals have rejected such temporal limitationksl. gt 3233). As such, the Commissiong
argwes that if the case is reversed, it should be reversed and remanflethés proceedings.
The Court may remand a social security disability case for an award of senedite the
claimanthas suffered an injusticeSeeWalden v. Schweikg#72 F.2d 835, 840 (11th Cir. 1982
While thereis nocleardefinition of when an injustice occurs, courts in this District hawerare
occasiongemanded cases foran award of benefits for various reasons: “repeated remdods

to follow remand instructions, the Commissioner’s inability to carrybiisden of proof, the

existence of extraordinary delay, oracombination of these fact@sgen v. Comm’r of Soc. Se¢.

1

afai

~
L

Case No. 6:1&v-10950rl-41GJK, 2019 WL 2210689, at *2 (M.D. Fla. Feb. 20, 2019) (cifing

Goodrich v. Comm’r of Soc. Se€ase No. 6:1@v-18180rl-28DAB, 2012 WL 750291, at *13
(M.D.Fla. Feb.7,20123ee alstMoran v. Comm’r of Soc. Se€ase No. 6:1-8v-10650rl-37TBS
(M.D. Fla. Feb. 22, 2016) (Doc. No. 22pport and recommendation adopted 2019 WL
1745372 (M.D. Fla. Apr. 18, 2®@)(remandingfor an award of benefita@re the claimant suffere
through 11 years of litigation, three administrative hearings, three appehta,aremands and
each time the Commissioner failed to follow the remand instrugtions

There is no dispute that this matter has been pending for a lon¢thirnagh no fault of
Claimant'syandthe Claimanthas endwévo remands from this CourtWhile these facts certainly
give the Court pauséhe Court is not persuaded that these fat@nd of themsehsestablishhat

an injustice has occurredSee Talley v. ColvinCase No. 3:1%v-423J-34MCR, 2016 WL

7 A case may also be remandedforan award of benefits where the Commissionerdya
considered the essential evidence aregtablishes disability beyond a douli?avisv. Shalala
985F.2d528, 534 (11th Cir. 1993). The Claimant has not raised that argument, so the Co
not consider it.
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4267803,at*1,5 (M.D. Fla. July 13, 20163rhanding case bdeclining to award benefitven

though the caseas more than eleven years old angwemandedvice by the Appeals Council)

reportandrecommendation adopte@016 WL 4247739 (M.D. Fla. Aug. 11, 2018Ysick v.

Comm’r of Soc. SecCase No. 6:1@v-126-:0rl-GJK, 2011 WL 1059106, at*12 (M.D. Fla. Malr.

21, 2011)femanding case bdeclining to award benefits even though ttesehad been pendin

for more than ten years and was remanded once by the Court and once by the Appeals

!

Counci

Furthermore, the Court notes that tisismot a situation where the ALJ continues to make the §ame

errorsin contravention of the Appeals Council’'s orthe Cowottders. See Kelly v. Acting Comm
of Soc. Sec. AdminCase No. 6:16v-1149-0rl-40MCR, 2017 WL 9362907, at *3 (M.D. Fla.

May 4, 2017) (finding an injustice and recommending a remanbldoefits where the case w

pending for almost nine years, had been remanded by the court twice, and the ALJd&idtiegar

Court’s and Appeals Council’s remand ordeegjort and recommendation adopted B917 WL

AS

2628099 (M.D. Fla. June 19, 2017nstead, the issues raised in the present case are, in large part,

different and narrower than the issues raised in the previous apgpeadparé/NheelockCase No.
6:16-cv-860RBD-KRS, Doc. 12 at 1720, 2427, 3233 with (Doc. 15 at 1518, 2125, 2831)

Moreover, the ALJ cannot be said to have disregarded any aspect of the Court'sd@ioFor
these reasonsyhile the Court concludes that this case is fast approaching the point wh

injustice & occurredthe Court does not find that the Claimant has suffered an injasticis point

intime. The case will therefore leman@dfor further proceedings consistent with this Ordef.

Finally, the Court turns to the Claimant’s request that then@sioner be required t
complete the the administrative proceedings within 120 days. As noted by the Camerjske
Eleventh Circuit, citing to the United States Supreme Court, has held that the @purdtimpose

such temporal limitations on theo@missioner. Nowells v. Heckler749 F.2d 1570, 1571 (114
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Cir. 1985) (citingHecklerv. Day467 U.S. 104 (1984)). Inlight of this binding authority, the Court
will not remand this case with a temporal limitatiotdowever, the Commissioner is urged [to
expedite the proceedings as justice delayed is justice denied.
V. Conclusion
Accordingly, itisSORDERED that:
1. The Commissioner’s final decisionREVERSED and REMANDED for further
proceedingsonsistent with this Ordgrursuant to sentence four of 42 U.S.C| §
405(g)
2. The Clerkis DIRECTED to enter judgmerin favor of theClaimantand against the
Commissioner, and to close the case

DONE andORDERED in Orlando, Florida on Septembe$,2019.

Uafﬁu (L. %‘Lm‘ﬁlm_@;

LESLIE R. HDFFMAN
UNITED STATES MAGISTRATE JUDGE

Copies to:

Counsel of Record

The CourRequests that the Clerk
Mail or Deliver Copies of this order to:

The Honorabl&. Barlow

Administrative Law Judge

c/o Office of Disability Adjudication and Review
SSA (hoHearing Ofc.

Bldg. 400, Suite 400

8880 Freedontrossing Trail

Jacksonville AL 322561224
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